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IR  Collet  Harman  Scotland,  Kt  Chief  Justice. 


Sir  Adam  Bittleston,  Kt, 

Hon.  Thomas  Ltjmsden  Strange, 

Hon.  Henry  Dominic  Phillips,       r  Puisne  Judges, 

Hon.  Hatlev  Frere, 

Hon.  William  Holloway, 

Hon.  Tho^ias  Sydney  Smyth,  Advocate  Genei^l, 

Hon.  John  Bruce  Norton,  Acting  Advocate  General. 


MEMORANDA. 
f\^  the  IStli  August  1862,  the  High  Court  was  opened. 

On  the  13th  January  1863  the  Hon.  H.  D.  Phillips  left  on  leave  of 
absence. 

On  the  14th  Jan.  1863  Wm.  Holloway,  Esq.,  Civil  and  Sessions 
Judge  of  Tellicheny,  entered  upon  his  duties  as  Acting  Puisne  Judge. 

On  the  14th  April  1863  the  Hon,  H.  D.  Phillips  resumed  his 
duties. 

On  the  15th  April  1863  the  Hon.  T.  L.  Strange  resigned. 

On  the  16th  April  1863  the  Hon.  Wm.  Holloway  entered  upou  his 
duties  as  Puisne  Judge.    . 
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ADDENDA. 


Page   4  To  note  (6)  add  '  see  1  Bomb.  H.  C.  Rep.  16/ 

„  6  note — ^As  to  the  irrecoverability  of  interest  exceeding  principal 
see  1  Bomb.  H.  C.Rep.  47  where  Sausse,  C.  J.,  citing  Manu  chap. 
VIII 9I.  151,  Vyavcbhdra  MayHuJcha,  chap.  V,  sec.  I,  Steele's  Sum- 
mary of  the  Laws  and  Customs  of  HindiHf  Castes,  p.  78 :  Va- 
chespati  Mifra  in  1  Coleb.  Dig.  63  and  1  Strange's  M.  L.  299, 
observed,  "  Thus  the  Rule  of  Hindi!  law  is  simply  this,  that 
no  greater  arrear  of  interest  can  be  recovered  at  any  one  time, 
than  what  will  amount  to  the  principal  sum ;  but  if  the  prin- 
cipal remain  outstanding,  and  the  interest  be  paid  in  smaller 
sums  than  the  amount  of  the  principal  money,  there  is  no 
limit  to  the  amount  of  interest  which  may  be  thus  received 
from  time  to  time." 

„    15  note — see  S.  A.  No.  27  of  1862,  explained  infra  pp.  XII,  and  446. 

„    21  note  (c)  insert  after  (c)  '  1  DeG.  F.  &  J.  226.' 

„    23  note  line  4  after  *  appeal'  insert '  1  DeG.  F.  &  J.  226.' 

„  „  line  20  add  *  According  to  Hamilton  v.  Mills  29  Beav.  198, 
Evams  v.  Salt  cannot  now  be  treated  as  law.' 

„  27  The  decision  in  this  case  appears  erroneous.  The  Statute  of 
Frauds,  like  the  law  of  limitation  {Ruckmahoye  v.  LuUoobhoy 
Mottichund,  5  Moo.  I.  A.  Ca.  234)  or  set-off  {Macfarlane  v. 
Norris,  2  B.  &  S.  783)  is  a  law  relating  to  procedure,  having 
reference  only  to  the  lex  fori,  Leroux  v.  Brovm  12  C.  B.  801 ; 
and  the  Statute  of  Frauds  is  as  little  part  of  the  lex  fori  in 
the  Mofussil  as  it  is  of  that  law  in  France. 

„    45  The  first  noint  decided  in  this  case  is  overruled  infra  p.  363. 

„    49  note — ^ada  "  Vyavahira  MayMia,  chap.  IV,  sec.  V,  §25.' 

„  58  note — ^add '  Baja  Haimun  ChuU  Sing  v.  Koom^r  Uunsheam 
Sing,  2  Knapp  P.  C.  211. 

„  62  The  decision  seems  wrong.  After  1848  the  first  defendant's  hus- 
band had  nothing  to  sell,  and  the  second  defendant  conse- 
quently took  nouung  under  the  transaction  in  1853.  The 
doctrine  of  laches  is  inapplicable. 

«    70  add  to  Note  '  Qossvp  v.  Wright;  9  Jur.  N.  S.  592.' 

„    81  add  to  Note  *  in  the  absence  of  an  agreement  to  the  contrary.'  j 

„    99  add  to  Note  *  Now  see  Act  XVIII  of  1863.'  ! 

„  101  as  to  receiving  oral  evidence,  see  4  Moo.  I.  A.  Ca.  441.  I 

To  note  (a)  add  'and  see  M.  S.  D.  1860  p.  50  ibid.  1861  > 

pp.  6,  43.'  i 

„  162  add  to  Note  '  QreU  v.  Levy,  10  Jur.  N.  S.  210.'  I 

,  168  To  the  report  of  S.  A.  No.  53  of  1862  add  '  Note.— The  firat  I 

point  decided  in  this  case  was  affinned  on  12th  March  1864  in  ' 

S.  A.  486  of  1863,  present  Frere  and  HoUoway,  J  J.' 

„  182  add  to  Note  '  The  adopted  son  inherits  to  his  collateral  as  well 

as  his  direct  relations  hy  adoption.    Svmboochunder  Chowdry  , 

V.  Narravai  Dibeh,  3  Knapp  P.  C.  55.' 

^  183  add  to  line  13 :  *  He  observed  "  that  in  two  reported  decisions 
of  the  Sadr  Diw&ui  'Ad^at  of  Calcutta,  suits  on  adjustments 
supported  by  oral  evidence  were  not  sustained," ' 
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Page  200  add  to  the  report  of  Crim,  P.  No.  101  of  1862  '  Note  :  —See 
sees,  204,205  of  the  Criminal  Procedure  Code,  Act  XXVof  1861.' 

,,  253  Add  to  the  report  of  8.  A.  No.  576  of  1863  '  Note.— See  fur- 
ther as  to  suits  for  declaration  of  title  under  Act  VIII  of  1859, 
sea  15,  S.  A.  No.  1  of  1862,  supra  p.  184.  By  13  &  14  Vice.  S5, 
sec.  44,  the  Court  of  Chancery  was  empowered  on  a  special  case 
being  stated,  to  make  a  declaration  of  right  without  consequeint 
relief,  and  by  15  &  16  Vic.  c.  86,  sec.  50,  (which  is  in  the  same 
words  as  this  provision  in  the  C.  P.  Code  sec.  15)  the  Court 
may  in  any  suit  make. binding  declarations  of  right  without 
granting  consequential  relief  Under  this  sec.  50,  however, 
the  Court  has  no  power  to  make  a  declaration  of  right  unless 
it  could  if  necessary  act  upon  it  by  giving  consequent  relie£ 
(Rooke  V.  Lord  Kensington,  2  K.  &  J.  753.  Nor  can  the 
Court  make  a  declaration  of  future  rights,  {Lady  La/ngddU 
V.  Brigga,  26  L.  J.  Ch.  27,  45 :  2  Jur.  N.  S.  982),  nor  a  pro- 
spective declaration  guarding  against  a  claim  which  may 
never  be  made  (Jackson  v.  TurTiley,  1  Drew.  617),  nor  de- 
clare a  merely  legal  right,  (Trustees  of  BirkenJiead  Docks 
V.  Laird,  4  DeG.  M.  &  G.  732  738.)' 

„  357  add  to  Note  'and  see  Mt.  Irrumi  Bandi  v.  Hurgovind  Ohose^ 
4  Moo.  I.  A.  C.  403  :  Doe  v.  E.  L  Co.,  6  Moo.  I.  A.  Ca.  267.' 

„  259  note  (c)  add  '  Wakley  v.  Froggatt,  9  Jur.  N.  S.  1248.' 

,,  283  line  200  add  f  Norton  contended  that  the  gardens  in  question 
were  state-property,  and  also  that  the  gift  was  void,  as  there 
was  no  seisin  nor  anything  tantamount  thereto :  8a4a,g6p6r 
chdrlu's  Mamtal  of  Muharn/madan  Law  ^  102 :  Elberling  on 
Inheritance,  &c.,  §  258  :  Macnaghten's  Principles  of  Muuam- 
Tnadan  Law,  chap.  V.  sec.  2. 
Branson  replied.* 

„  285  add  to  note  '  As  to  the  distinction  between  the  public  and 
private  property  of  a  Hindii  sovran,  see  Ths  Secretary  of 
State  V.  Kamackee  Boye  SaJiaba,  7  Moo.  I.  A.  476.' 

^  280  To  last  Une  add  '  (6).' 
at  bottom  of  page  add 

*  (a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
(6)  Compare  J.  Grimm,  Deutsche  B/echtsaUerthuemer,  2te 
Ausg.  100, 101.' 

„  308  In  Pranshunker  v.  Frannath  MahanuTid,  1  Bomb.  H.  C.  Kep. 
12  it  was  held  that  a  suit  will  lie  to  obtain  a  binding  declara- 
tion of  the  plaintiff's  right  to  perform  the  duties  of  piij^rf  and 
receive  the  profits  of  a  mandira.  See  Macpherson's  New  PrO" 
cedure  of  the  Civil  Courts,  1860,  p.  40 :  Namboory  Seta^paJby 
V.  Kanoo-Colxmoo  PuUia  3  Moo.  1.  A.  Ca.  359. 

,,  311  •line  7  after  '  place'  insert  (a)  and  add  a  note  '  (a)  see  Mittiksh. 
ch.  i,  sec.  IV,  §  30 :  1  Strange  H.  L.  198 ;  2  W.  Macn.  Prin. 
H.  L. ;  162  6  Moo.  I  A.  Ca.  547/ 

1^  328  add  to  note  (a)  '  a  Hind&'s  will  need  not  even  be  signed ;  and 
it  has  lately  been  held  by  the  Madras  High  Court  that  it  may 
be  nuncupative :   S.  A.  No.  448  of  1863,  Feb.  27,  1864,  pre- 
sent PhiUips  and  HoUoway,  JJ.' 
;,  347  add  to  note  (a)  '  30  Beav.  371.' 

^  363  The  second  pomt  decided  in  this  case  was  affirmed  in  12.  A.  74 
of  1863  (April  4, 1864)  present  Scotland,  C.  J.  and  Frere,  J. 
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Page  379  Add  to  note  '  As  to  the  presumption  of  agency  which  attaches 
to  a  wife  living  with  her  husband,  see  Jolly  v.  Bees,  10  Jur. 
N.  S.  319/ 

9,  896  add  to  Note  '  The  last  Enddsh  case  as  to  setting  adide  a  volun- 
tary deed  Seems  Toher  v.Toker,  31  Beav.  625/ 

„  400  add  to  report  of  5.  A.  No.  75  of  1863  *  Note.— See  Trvmr 
buck  Anunt  v.  Gopcdlshet  Bin  Mahadshst  Mahadeo,  1  Bomb. 
H.  C.  Rep.  27/ 

„  411  add  to  note  Q>)  '  Bomun  Svng  v.  Ktis^  Bam,  1  Moo.  I.  A.  Ca. 
366.* 

„  425  To  line  25  add  the  following  note. 

'  Dravi^a^  from  the  name  of  a  son  of  Yrishabhasv&min's,  whence 
the  adjective  Dr&vida,  is  the  name  of  a  people  and  the  district 
inhabited  by  them  on  the  E.  coast  of  the  Dekhan  and  also  a 
collective  name  for  five  peoples  :  Ahdhrllh  karn&takftgchaiva 
Ouijar&  dr&viddstath&  mah&^htra  iti  khyata];^  paSchaite  dra- 
vi^  smxitfth*— BohtKngk  &  Roth.  Ill,  796.  ''  iMviaapl.  col- 
lective name  for  five  peoples :  k&rnat&gchaiva  tailahgiffujjar&- 
rdshfravSisinah,  S^ndrft^cha  drftvi^  pancha  vindhyaddcshi^avft- 
sinah,  ibid.  804.' 

„  4S6  add  to  note  '•  see  too  Hanghai  v.  Thavn/t  MooUa,  1  Bomb.  H.  C. 
Rep.  71. 

On  the  cy  Tpth  doctrine,  Lcmgford  V.  Oowhmd,  3  Giff.  617/ 

„  446  a/dd  to  Report  of  S.  A.  No.  156  of  1863  '  Note.— The  Reporter 
is  indebted  to  Mr.  Mayne  for  the  following  note  of  &  A.  No. 
428  of  1862  referred  to  in  the  forgoing  judgment  "  S.  A. 
No.  428  of  1862,  June  15, 1863.  Present  Scotland  C.  J.  and 
Phillips,  J.: — Suit  by  plaintifi"  in  1869  to  redeem  kinam 
created  in  1848,  on  ground  of  purappid  being  in  arrear.  The  . 
first  defendant  kinamdfir  pleaded  that  twelve  years  had  not 
expired.  The  second  defendant  alle^d  an  independent  right 
as  janmi.  Original  Decree  dismissed  suit,  fielding  the  k&nam 
to  be  a  forgery.  On  appeal,  in  which  the  first  defendant  does 
not  seem  to  have  appeared,  the  Sub-Judge  reversed  the  decree, 
finding  the  plaintiff  to  be  janmi,  the  k&nam  to  be  genuine,  and 
the  second  defendant  to  have  no  title.  Hie  secoim  defendant 
alone  appealed  :-^Held  that  the  objection  that  twelve  years  had 
not  expired  must  be  set  up  by  the  kSnamdSr :  therefore  the 
plaint  was  not  on  its  taijce  bad«  and  that  although  it  was  set  up 
in  the  original  coutt,  still  as  the  judgment  had  not  rested  on 
it,  and  as  the  point  was  not  taken  in  appeal  it  was  not  open 
to  the  second  defendant  to  take  it  for  the  first  time  on  special 
ai^eal/ 
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27,  in  margioal  note,  foT  *  cases  in  which'  read  *  cases  in  the  Mofussil  in  which.' 

46,  line  4  for  *  adopter'  read '  adopter.' 

49,  In  the   quotation  from  Saroieaii  TUdta  line  bfor  siitah  read  siitah  :  line  6 


Page   li^  liaea  13, 15, 19.       1  -    , ^.-  ,  ^, .,,. . 

Z     2i.  line  8  torn  bottom.  />   P*^*  "^^^  ^^^^ 

„     27,  in  margioal  note,  for  *  cases  in  which'  read  *  c 

„     46,  line  4  for  *  adoptor'  read '  adopter.' 

J,     49,  In  the   quotation  from  Saroieaii  TUdta  line  i  ^ 
jbr  -dayah  read  dajab,  line  8  for  -thah  read  -thai}. 

„     50,  fine  12  for  *  beloning*  read '  belonging.' 

„     74,  line  liybr  '  1860,  wfich'  read  « 1860.    The  suit,' 

„     77,  line  13  for  *  Darmali^ga'  reod '  Darmalinga.' 

„     79,  line  25  for  •  vordl/  read '  worldly.' 

^     80y  line  9  dele  the  comma  after  '  admits.' 

»ff     Bl,  for  Mailab4'ya  read  MatiLa  ka'xar. 

„     87,  line  12  f^om  bottom,  for  *  cap.  1,  sec  2*  read '  cap.  U,  sec.  XI.' 

„     88^  line  15  from  bottom,  /or  '  Contracts'  read  *  Obligations.' 

, ,     89,  line  15  for  •  Gent)  {Sy  read '  Gent  (*)). 

„     91,  line  24  from  bottom  for  '  Ma^htf  read '  MapMa,* 

„      95,  line  10 /or  '  {e)*  read  *  (c).' 

„    101,  lines  2  and  6  from  bottom,  for '  Moyaika  read '  MayukAa/ 

„    108,  line  2  from  bottom /or  '  aud*  read  '  and* 

„    113,  line  24 /or  * Manna^  read'Manad^* 

„      „      „    26/orn862'rtffl</'1863.' 
Pages  114, 115  in  margin,  line  2,/or  '  16, 17'  r«irf '  16.* 
Plage  127,/or  *  Anohtkous'  read  'TatuifANi  CnnTp  againtt  A'vumDAi  Vb'lak.* 

,9    143,  line  4  from  bottom,  read '  JIfayne  (with  him  Srinkd^dekdri^.)* 

„    162,  marginal  note,  line  1,  read^  by  a  Teodee  against  a  vendor.' 

„    167,  line  2/w*V'r««rf»II.' 

„    188,/or  •  Appellate'  read  '  Original.' 

M    1 70,  line  3  Jfbr  *  respecting'  read '  refreshing.' 

9»    182,  line  5  from hotiom,/or  ' Maydk^i  read ' MayHkha* 

„  252,  head  note  line  2,/or  '  more'  read  '  mere.' 

„  190,  line  12  from  bottom,  Jbf  Small  Cause  Courts'  read  *  Small  Causes  Court.' 

„  200,  line  19^^  '  Jurissdiction'  read  '  Jurisdiction.' 

„  206,  line  18  /or  '  N4magiripet(ai'  read  *  Namagirip^fctai' 

„  212,  in  marginal  line  2  from  bottom,  for  '  Cas^  read '  R.  C* 

„  214,  note  (S)  lines  3,  4/or  '  held  valid'  read '  upheld.' 

„  216,  note  lb)/br  *  Baghuoan^ana'  read '  Raghunandana.' 

„  221  line  18,  from  bottom,  for  '  well'  read  '  well' 

„  S37y  line  6  from  bottom,/or  '  letter'  read '  letters.' 

,1  241,  line  10  /or  '  Miyari  R&mativ&rf  read  'Maiyari  BAmadevari' ;  line  11  for 

'Sandiramie  Pattya'  read  'Sandirami  P&ttya';  line  15  /or   '  Samba'  read 

'  Sambd' ;  line  26/or  '  Sa'stei'  read  •  Sa'stei'.' 

,»  245,  line  2  aJUr  <  Jurisdiction'  itueri  ^  (a)\ 

„  248,  in  margin,/or  <  1862*  rMM/ <  1863'. 
^     „    line  14  from  bottom,/^  '  porap4d'  read '  pur'appal'. 

„  249,  in  marffin  for '  1862'  read  *  1863'. 

,,  252,  in  head  note,  line  2  /or  *  more'  read '  mere.' 

„  256,  line  25, /or '  karanams'  read  *  karaoams.' 

,,  261, /or  *  poramkadam'  read  *  puramkadam.' 

„  262,/or*  Original' rcflrf 'Appellate'. 

„  265,  line  l4t/or  '  panams'  rwd '  papams.' 

„  289,  line  20  /or  *  VIrasvami'  read « Vfrasv4mi.' 

„  298,  line  13  from  bottom,  far  '  Vaidyan&dasyimi'  read  *  Vaidyan&thasTamLj 

„  305,  line  9  from  bottom,  /or  '  157'  read  '  1857." 

„  306,  line  8,  afler  •  am'  insert '  of.* 

„  329,  /or  *  mukhyastan'  read"*  mukhyasthan.' 

„  326,  Une  11  from  bottom,  read '  natiine/pdfu,' 

„  343,  line  1  and  6  read '  Yelippalauran.' 

„  304,  note  (A)  line  3  for  '  Brahmaija^  rearf '  Brahmana.' 

„  368,  line  5  /or '  Strange'a'  read '  Stiwge,' 
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TageZ70,lme7/or*{b)read'(ay  Note  (&)  should  boon  p.  371  and  refers  to  Act 
XXXII  of  1839  mentioned  in  line  4  from  the  bottom  of  that  page. 

9,    372,  in  margin,  ybr  '  June'  read '  June.' 

„    377,  line  3  a/Ur '  wife*  imert  *  N.* 
Pages  380,  381,  382, 383,  384  /or  A'lija'  read'Aiij^: 

„   393,  394 /or  *  manasuputra'  read  'm^nasapuinu'  Note  (b)  at  p.  393  should  be  from 
8kr.  mduasa  '  mental  (a  derivative  from  manas,  &e, 

„    397,  line  11,  12/or  '  defendant'  read '  plaintiff.' 
Page  407,  lines  11  /or  '  anas'  read '  a^&s.' 

„    614,  line  20/ar  *  previoulsy'  read '  previously.' 

„    416,  note  /or  '  160'  read  *  I860.' 

„    417,  note  read '  Docier  v.  Someg'  2  My.  &  K.  665. 

„    419,  line  12,  after '  to'  iitBert '  in.' 
Pages  420, 421,  422,  425 >r '  Andhra'  read « A'ndhra.' 

„    425,  line8  25,  27/»r'Dravi4a"Dr&vidian'iva<^'Dravida"Dravidian.' 
Page  438,  line  16  after  '  on'  iiueri  '  in.' 

„    443,  head  note,  line  2,  dele  comma  after  '  21.' 

„    445,  head  note,  line  3 /or  '27  of  1862  (Supra  p.  14)  ivoi' 428  of  1862  (See 
Addenda).' 

„     „    line  4  from  hoiiom,Jbr  '  27'  read '  428.' 

„     „   note  ib)/or  '  Sopra  p.  14'  read '  See  Addenda.' 

„   452,  line  18  after  '  submitted'  insert  *  was.' 

„   460,  head  note,  line  9/ar  '  named'  read '  names.' 

„    46^,  note/or 'dritkta^  read 'drukia.' 

„   465,  note  line  1,  afler  '  foreclosure  imert  *  gives.* 

„   467,  line  2/or"  was' wfluT' were.' 

y,   468,  line  12/or '  amily'  read  *  family.' 

„   479,  480  note  (tf) /or' Parivara'rww/'Pariv^ra.' 

„    480,  note  line  10,/or  '  DikshitSyam  read  *  Dikshitiyam.' 

„   489,  note  line  3, /or '  cL  XXIV  read  'clxxiv.' 


XV 


^ifjfy  Court  of  JftOiicature  at  Ms^rni. 

RULES  OP  THE  COURT. 

IttUes  providing  for  the  qualification  and  admission  of 
persons  to  he  admitted  Advocates,  Vakils,  cmd  Attorneys- 
at-law  of  (he  High  Court  of  Judicature  at  Madras. 

Advocates. 

1.  Any  person. possessing  the  qualifications  and  pro- 
ducing the  certificate  or  certificates  required  by  either  of  the 
four  following  rules,  (numbered  2,  S,  4  and  5,)  shall  be  qua- 
lified to  apply  to  be  admitted  and  enrolled  an  Advocate  of 
the  High  Court  at  Madras. 

2.  Any  person  called  to  the  degree  of  Barrister-at-law 
in  England  or  Ireland ;  or  being  a  Member  of  the  Faculty 
of  Advocates  in  Scotland. 

3.  The  degree  of  Bachelor  of  Laws  of  the  University 
of  Madras  and  a  certificate  of  having  subsequently  to  the 
attaining  of  such  degree,  studied  for  18  months  with  an 
Advocate  of  the  High  Court  at  Madras,  as  also  of  good 
character  and  conduct ;  such  certificate  to  be  signed  by  the 
Advocate  with  whom  the  applicant  shall  have  studied. 

4.  The  degree  of  Master  of  Laws  of  the  University  of 
Madras  and  a  certificate,  signed  by  the  Begistrars  on  the 
Original  and  Appellate  sides  of  the  High  Court,  of  regular 
Itttendance  upon  the  sittings  of  the  Court,  in  accordance  with 
such  rules  as  the  Judges  may  in  that  behalf  prescribe,  for  2 
years ;  as  also  a  certificate  of  good  character  and  conduct 
signed  by  two  Advocates  of  the  Court. 

6.  Any  person  being  an  Advocate  duly  admitted  and 
on  the  roU  of  Advocates  of  the  High  Court  at  Calcutta  or 
Bombay,  and  producing  the  proper  certificate  of  such  admis- 
sion and  enrolment ;  together  with  a  certificate  of  character 
jo^.letter  of  recommendation  firom  a  Judge  of  the  High  Court 
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of  which  the  applicant  is  an  Advocate^  or  from  the  Advocate 
General  of  the  same  Presidency. 

Vakih. 

6.  Any  person  possessing  the  qualifications  and  pro- 
ducing the  certificates  or  certificate  required  by  either  of  the 
three  following  rules,  (numbered  7,  8  and  9,)  shall  be  quali- 
fied to  apply  to  be  admitted  and  enrolled  a  Vakil  of  the 
High  Court  at  Madras ;  but  subject  in  the  case  of  an  appli- 
cant under  rule  8,  to  his  passing  such  an  examination  in 
matters  of  practice  as  the  Court  may  prescribe.  Provided 
that  it  shall  be  necessary  in  every  case  to  give  2  months' 
notice  of  the  intended  application  for  admission  by  publica- 
tion in  the  Gazette,  and  by  affixing  a  copy  of  the  same 
on  the  notice-board  at  the  Court-house. 

7.  The  degree  of  Bachelor  of  Laws  of  the  University 
of  Madras  and  certificates  of  having,  subsequently  to  the  at- 
taining of  such  degree^studied  for  6  months  with  an  Advocate 
of  the  High  Court  at  Madras,  or  a  Yakfl  entitled  as  such 
to  practiseon  both  tiieOriginal  and  Appellate  sides  of  the  said 
Court ;  and  for  a  ftirther  period  of  6  months  in  the  office  of 
an  Attorney  of  the  said  Court :  or  a  certificate  of  having 
studied  for  12  months  either  with  an  Advocate,  or  Yakfl 
entitled  to  practise  as  aforesaid,  or  in  the  office  of  an  Attor- 
ney ;  as  also  in  either  case  a  certificate  of  good  character  and 
conduct  Such  certificates  or  certificate  to  be  signed  by  the 
Advocate,  Yakll  smd  Attorney  with  whom,  or  in  whose 
office  the  applicant  shall  have  studied. 

8.  The  degree  of  Bachelor  of  Laws  of  the  University 
of  Madras,  and  a  certificate  signed  by  the  Registrars  on  the 
Original  and  Appellate  sides  of  the  High  Court,  of  regular 
attendance  upon  the  sittings  of  the  Court,  in  accordance 
with  such  rules  as  the  Judges  may  in  that  behalf  prescribe^ 
for  2  years  subsequently  (o  the  time  of  attaining  such 
d^ree : — as  tdso  a  certificate  of  good  character  and  conduct 
signed  by  two  Advocates  or  an  Advocate  and  a  YaklL 

9*  Any  person  producing  the  proper  certificates  or  cer* 
tificate  of  his  having  kept  six  terms,  at  one  of  the  Inns  of 
Court  in  London  and  of  regular  attendance  on  the  course  of 
Law  lectures  whilst  keeping  sudk  terms,  as  also  of  his  having 
pa<ssed  one  of  the  examinations  provided  for  students ;  toge- 
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ther  with  a  certificate  of  subsequent  study  for  9  months 
with  an  Advocate  of  the  High  Court  at  Madras  or  a  Vakil 
entitled  as  such  to  practise  on  both  the  Original  and  Appel-* 
late  sides  of  the  said  Court,  or  in  the  oflSce  of  an  Attorney  of 
the  said  Court,  and  of  good  character  and  conduct :  such  last 
mentioned  certificate  to  be  signed  by  the  Advocate,  Vakil 
or  Attorney  with  whom,  or  in  whose  office  the  applicant 
shall  have  studied. 

A  ttoTTfieys-at-Law. 

10.  Any  person  possessing  the  qualifications  and  pro- 
ducing the  certificates  or  certificate  required  by  any  of 
the  following  rules,  (numbered  11, 12, 13, 14?,  15  and  16,) 
shall  be  qualified  to  apply  to  be  admitted  and  enrolled  an 
Attorney-at-Law  of  the  High  Court  at  Madras :  but  subject, 
in  the  case  of  an  applicant  for  admission  under  rules  12,  13 
and  16,  to  hih  passing  such  examination  as  to  his  profes- 
sional competency  as  the  High  Court  shall  direct.  Provid- 
ed that  it  shall  be  necessary  in  every  case  to  give  two 
months'  notice  of  the  intended  application  for  admission,  by 
publication  in  the  Gazette,  and  by  affixing  a  copy  of  the 
same  on  the  notice-boaird  at  the  Court-house. 

11.  Admission  and  enrolment  as  an  Attorney  or  Soli- 
citor in  one  of  Her  Majesty's  Courts  at  Westminster  or 
Dublin  with  the  proper  certificate  of  such  admission  and 
enrolment :  as  also  a  certificate  of  good  character  and  ability 
signed  by  the  Master  or  Masters  with  whom  the  applicant 
shall  have  served  his  Clerkship  in  England  or  Ireland. 

12.  Matrictdation  at  any  of  the  Indian  Universities 
and  service  as  articled  clerk  to  an  Attorney  of  either  of  the 
High  Courts  of  Judicature  in  India  for  4  years,  with  a  cer- 
tificate of  good  character  and  ability  signed  by  the  Master 
or  Masters  with  whom  the  applicant  shall  have  served  his 
clerkship:  subject  to  examination  as  above  provided  in 
Eule  10. 

13.  Service  for  the  period  of  7  years  as  Registrar  or 
Assistant  Registi^ar  on  the  Original  side  of  the  H^h  Court 
at  Madras,  or  as  Judges  clerk ;  or  the  same  period  of  service 
in  any  two  of  the  said  offices ;  subject  to  examination  as 
Above  provided  in  Rule  10, 
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14.  The  degree  of  Bachelor  of  Laws  of  any,  ladian 
University,  and  service  as  articled  clerk  to  an  Attorney  of 
any  of  the  High  Courts  of  Judicature  in  India  for  2  years, 
subsequently  to  the  attaining  of  such  degree ;  or  for  5  years 
either  as  Registrar  or  Assistant  Registrar  on  the  Original 
side  of  the  High  Court  at  Madras,  or  as  Judges  Clerk,  or  in 
any  two  of  such  offices ;  with  a  certificate  in  the  former  case 
of  good  character  and  conduct  signed  by  the  Master  or  Mas- 
ters with  whom  the  applicant  shall  have  served  his  Clerk-^ 
ship. 

15.  Any  person  being  an  Attorney  duly  admitted  and 
on  the  roll  of  Attorneys  of  the  High  Court  at  Calcutta  or 
Bombay,  and  producing  the  proper  certificate  of  such  ad- 
mission and  enrolment ;  as  also  a  certificate  of  good  cha- 
jracter  and  conduct  signed  by  a  Judge  of  the  High  Court,  or 
the  Advocate  General  or  two  of  the  leading  Advocates  in 
practice  in  the  High  Court  of  which  the  applicant  is  an  At- 
tomey. 

16.  Any  person  who  was,  with  the  privity  and  con- 
isent  of  the  late  Supreme  Court,  under  service  as  an  articled 
Clerk  to  an  Attorney  of  the  said  Court,  on  the  13th  August 
1862 ;  after  he  shall  have  served  the  full  pariod  of  5  years 
for  which  he  was  articled :  subject  to  his  passing  an  exami« 
nation  as  above  provided  in  Rule  10. 

(Signed)    C.  H.  SCOTLAND. 

A.  BITTLESTON, 

H.  D.  PHILLIPa 

H.  FRERE. 

W.  HOLLO  WAY. 
Ist  October  1863. 
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Page'21,  note  (c) :  insert  after  (c)  "  1  DeG.  F.  and  J.  226." 
„    23,   „    line  4:  after  "  appeal"  inseH  "  1  DeG.  F.  and  J.  226." 
„      „     „      „    20  add  "  According  to  Hamfiilton  v.  Mills,  29  Beav. 

198,  Evans  v.  Salt  cannot  now  be  treated  as  law." 
„    25,  line  26  for  "  Ranga"  read  "  Rahga"  :  line  32  for  "  patta"  read 

"  pattl" 
„    46,  line  4,  for  "  adoptor"  read  "  adopter." 
„    49,  In  the  quotation  from  the  Sarasvati  Vildsa  line  5  for  "  sutah" 

read  sutah :  line  6  for    "  -dayah"  read   "  dayah"  :  line  8  for 

"  -thah"  read  "  -thah." 
At  the  end  of  the  note,  line  2  from  bottom  read  "  Vyavahira 

May6kha"  and  add  a  reference  to  that  treatise,  chap.  IV,  sec.V,  §  25. 
„    77,  Ime  7  for  "  Darmalinga"  read  Darmaliiiga." 
„    81,  for  "  Mailariya"  read  "  Mayilarllyar." 
„    83,  head-note,  first  line :  dele  the  comma  after  "  convicted." 
„    88.  line  28  for  "  Contracts"  read  «  Obligations." 
„  108,  in  margin,  for  "  15"  read  "  11". 
„  113,  note,  hne  20  for  "  Manna^i"  read  "  Mannddi" ;  line  22  for 

"  1862"  read  "  1863." 
„  114,  in  margin /or  "  16, 17"  read  "  15." 
„  115,  in  margin,  line  2, /or  "  16,  17"  read  «  15." 
„  127,  for  "  Anonymous"  read  "  Terumani  Chetti  agoAnst  A'vudai 

Ve'lan." 
fy  142,  line  4  from  bottom  read  "  Mayn^e,  {Sr{nivdsdch&riy6/r  with 

him.)" 
„  131,  for  "  Vevkata'chala"  read  «  Venkatachaul" 
„  170,  line  3  for  "  respecting"  read  "  refreshing." 
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Begtdar  Appeal  No.  54  of  1861. 

Saba'pu  VENKA.pE'sAN Appellant 

Ma'lai  tsvARAiYYA' BespoTideiU. 

Where  a  Commissioner  appointed  under  section  181  of  Act  Ym  of 
1859  to  investigate  the  state  of  acooonts  between  a  debtor  and  a  creditor^ 
made  his  report,  on  which  the  judgment  appealed  against  was  founded,  the 
High  Court,  on  a  regular  i^peal,  refused  to  take  a  fresh  account. 

riUllS  was  a  regular  appeal  from  the  decision  of  L.  C        1862. 
-L     Lines,  the  Civil  Judge  of  Nandayal,  in  Appeal  Suit    "^"^  ^^' 
No.  7  of  1860.  of  1861. 

Miller  for  the  appellant^  the  defendant. 

Mayne  and  Bdmdmuja  Ayyarigdr  for  the  respondent, 
the  plaintiff. 

The  Court  delivered  the  following  judgment 

This  was  a  claim  on  a  bond  for  rupees  4,062-8-0,  with 
interest  from  the  1st  September  1853,  the  date  of  its  execu- 
tion. 

The  defendant  admitted  the  bond ;  but  pleaded  a  set-off; 
and  that  the  amoimt  had  been  liquidated  by  subsequent  pay- 
ments at  different  dates. 

Under  the  provisions  of  section  181  of  the  Code  of  Gvil 
Procedure,  a  Commissioner  was  appointed  to  investigate  the 
(a)  Present  Phillips  and  Erere,  J  J. 
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1862.       state  of  accounts  between  the  parties ;  and  on  his  report  the 

IL  ^A^No.  54  ^^  Judge  passed  judgment  in  fitvour  of  the  plaintiff  for  the 

^f  ^^^^'     sum  of  rupees  2,652-6-4,  being  the  net  amount  found  to 

be  due  by  the  defendant,  with  interest  on  the  principal  of 

the  bond  to  the  date  of  the  decree. 

The  defendant  has  now  appealed  against  this  decision. 

We  are  of  opinion  that  the  defendant  has  fSailed  to  show 
that  his  objections  to  the  original  decree  rest  on  any  tenable 
grounds.  His  vakil  has  endeavoured  to  argue  that  if  the 
Court  should  now  take  a  fresh  account,  it  will  be  found  tliat 
the  plaintiff  is  indebted  to  the  defendant.  But  we  do  not 
think  it  was  the  intention  of  the  legislature  that  such  a  course 
should  be  followed  in  appeal,  or  that  the  materials  on  which 
the  report  of  a  commissioner  is  based  should  be  again  examin- 
ed  and  scrutinized  by  the  appellate  court  in  detail,  in  a  case 
in  which  the  report  of  the  Commissioner,  prepared  under  the 
i-ules  contained  in  section  181  of  the  Code  of  Civil  Procedure, 
has  been  approved  of  by  the  Court  of  first  instance.  To  en- 
ter de  novo  on  such  an  enquiry  would  entirely  defeat  tlie  in- 
tention of  the  legislature  in  framing  that  enactment,  the 
object  of  which  was  to  shorten  and  simplify  the  procedure  of 
the  Courts  in  suits  relating  to  matters  of  account. 

We  therefore  affirm  the  original  decree,  and  adjudge  the 
defendant  to  be  ftirther  liable  for  the  payment  of  interest  on 
the  net  sum  of  rupees  2,652-6-4  from  the  date  of  the  de- 
cree of  the  Civil  Judge.  The  defendant  will  be  charged  with 
the  costs  incurred  in  the  appeal  suit. 

Decree  affi^rmed. 


tanuviya'n  v.  valagana'da.  3 

Appellate  Sunsilitction  raj 

Special  Appeal  No.  504  of  18C1. 

.    Tanuviya'n  and  others Appellants. 

Valagana'da  and  others, Respcmdents. 

Where  no  pattis  and  muchalkas  have  been  exchanged  between  the 
parties,  occnpant^  of  land  cannot  be  sued  for  its  proceeds,  even  though 
they  have  admitted  the  plaintiffs  to  be  the  proprietors. 

THIS  was  a   special  appeal  from  the   decree  of  J.  H.        186?. 
Goldie,  the  Civil  Judge  of  Tinnevelly,  in  Appeal  Suit  sTj^^^boi 
No.  124  of  1860.    The  original  suit  was  instituted  by  the      »/l86U 
plaintiflfe  to  establish  their  right  to  3,561^  chains  of  punjey 
land  and  29,480  palmyra-trees  situated  in  the  village  of 
Kilv&y,  and  to  recover  rupees  1,667-7-0,  the  value  of  the 
produce  of  the  palmyra-trees  from  feisll  1266  to  fasli  1268 
(A.  D.  1856  to  1858).     The  Qvil  Judge,  finding  that  there 
was  not  sufficient  evidence  of  the  plaintiffs'  title,  dismissed 
their  suit. 

8a4ctg^pdckdrl}i  for  the  appellants,  the  }>lainti£B3. 

Mayne  for  the  respondents,  the  defendants,  referred  to 
Regulation  XXX  of  1802,  sec  0  and  Regulation  V.  of  1822, 
sec.  9. 

The  following  judgment  was  delivered. 

We  consider  that  the  plaintiff  have  established  no  legal 
claim  against  the  defendants,  and  that  it  was  proper  that 
the  suit  should  have  been  dismissed  ;  but  that  the  grounds 
upon  wliich  the  Civil  Judge  has  decided  against  the  plaintiffs, 
are  not  those  upon  which  he  should  have  acted. 

The  Civil  Judge  has  found  that  the  defendants  have 
Acknowledged  the  plauitif&  as  the  proprietors  of  the  land 
they  occupy.  The  suit  has  been  brought  to  recover  from 
the  defendants  the  proceeds  of  the  land.  These  are  desig- 
nated damages,  but  in  fact  are  rent.  But  as  no  patt^  and 
muchalkas  have  been  exchanged  between  the  parties, 
such  a  claim,  pursuant  to  section  6  of  Regulation  XXX  of 
1802  and  section  9  of  Regulation  V  of  1822,  is  not  recover- 
able at  law. 

(ft)  Present  Strange  and  Phillips,  J  J. 
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In  declaring  that  the  plaintiffii  have  no  right  at  present 
to  oust  the  defendants,  the  Civil  Judge  has  gone  beyond  the 
requirements  of  the  case,  the  plaintifis  not  having  sought  to 
oust  them. 

With  these  observations  we  dismiss  the  special  appeal 
with  costs. 

Appeal  didmissed. 


Note —See  S.  A.  No.  6  of  1847  Madras  Sadr  Dec.  1851,  p. 
S,  A,  No,  58  of  1857  M.  S.  D.  1857,  p.  145. 


appellate  SunaOiwtiim  c^j 

Criminal  Petition  No.  40  of  1862. 
The  Queen  against  Vaiya'puri  Gaundan. 

A  Sesaions  Judge  is  bound  to  allow  a  prisoner  whose  conviction  he 
has  confirmed  to  execute  a  Tak4iat-nama  to  appeal. 

o  i^®?*  o    T^  *^  ^^^^  i*  ^^  alleged  that  J.  W.  Cherry,  the  Sessions 
Crim.  P.  No.  Judge  of  Salem,  had  refused  to  allow  a  prisoner  whose 

40  o/ 1862.  conviction  he  had  confirmed,  to  execute  a  vak^at-nima  to  ap- 
peal, on  the  ground  that  no  appeal  lay  against  his  decision 
under  section  428  of  the  Criminal  Procedure  Code.  That 
section  enacts  that  "  except  as  provided  in  section  405  of 
this  Act,  sentences  and  orders  passed  by  an  appellate  court 
upon  appeal  shall  be  final" 

Mayn^  for  the  prisoner. 

Per  Curiam  :— This  was  not  a  point  which  the  judge 
could  decide.  Let  him  allow  the  vak£lat-n4ma  to  be 
executed  and  attested,  (b) 

(a)  Present  Strange  and  Phillips,  J  J. 

Cb)  Ex  relatione  Mr.  Mayne.    Tlic  allegation  of  the  refusal  turned  out 
to  be  erroneous. 


ka'karlapu'di  si'ta'rX'mara'j  u  uppajlapa'di  ja'nakayya.  O 

^ipjjitUatt  3uns(lit(tioit  raj 

Regular  Appeal  No.  57  of  18G1. 

Ka'karlapi/di  Si'ta'ra'biara'j Appellant 

Uppalapa'di  Ja'nakayya  and  others Respondents. 

The  provision  in  section  4  of  Regulation  XXXIY  of  1802  against  an 
award  of^  interest  iu  excess  of  the  principal  refers  only  to  the  amount 
chdflied  for  interest  at  the  time  the  suit  b  brought. 

Where  part-payments  were  made  on  a  bond  and  credited  in  discharge 
of  the  principal,  ana  an  action  was  brought  for  the  balance  of  the  principal 
and  for  interest,  and  the  lower  Court  aHowed  a  sum  for  interest  as  due  at 
the  date  of  the  plaint  which  was  greater  than  the  principal,  the  High 
Court  disallowed  this  excess,  (b) 

THIS  was  a  regular  appeal  from  the  decree  of  F.  Fane,  the       1862. 
Agent  at  Vizagapatam,  in  Original  Suit  No.  161  of  1854.  -p^j'^^if 

The  suit  was   brought   for   the   recovery   of   rupees — ^Q??! 

2,967-4-1,  being  the  balance  of  principal  and  interest  due  on 
a  bond  dated  the  7th  December,  1839.  The  first  defendant 
appealed  against  the  decree  on  the  ground  that  the  amount 
due  had  been  incorrectly  calculated.  The  calculation  was 
made  as  follows : — 

Principal  secured  by  the  bond 2,042    0  10 

Interest  from  date  of  bond  to  3rd  December  1846,  at  one 

per  cent,  per  mensem 1,716  16    4 

3,759    0    2 
Deduct  first  payment  on  3rd  December  1S46,  on  account  of 

principal 800    3    0 

2,959    0    2 
Add  interest  on  balance  of  principal,  rupees  1,242-0-10, 

from  3rd  December  1846  to  24th  July  1847 84    9    7 

3,043    9    9 
Deduct  second  payment,  on  24th  July  1847,  on  account  of 

principal COO    0    0 

2,443    9~9 
Add  interest  on  balance  of  principal,  rupees  642-0-10,  from 

24th  July  1847  to  nth  July  1848 77    0    0 

2,520    9    9 

Deduct  third  payment,  on  11th  July  1848,  on  account  of 

principal 25    0    0 

Add  interest  on  balance  of  principal,  rupees  617-0-10,  from 
11th  July  1848  to  16th  November  1854,  the  date  of 
filing  the  plaint , 471  lo    4 

2,967    4    1 

(aj  Present  Strange  and  Phillips,  J  J. 

('ij  And  (as  the  Reporter  is  informed  by  Mr.  Mayue)  refused  lo  allow 
counter-interest  on  the  pnyments. 


_l 
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1862.  Farticuten. 

September  Z.   Principal 617     0  10 

R.  A,  No.  hi   Interest 2,350    3    3 

^1861.       .  ,        ,,         ,     ,.    ,     ,  ^T 

— ~ Amount  sued  for  and  adjudged 2,967    4    1 

Mayne  for  the  appellant,  the  first  defendant,  referred 
to  section  4  of  Regulation  XXXIV  of  1802,  which  enacts 
that  "  where  the  interest  on  debts  or  on  money  lent  may 
have  accumulated  so  as  to  exceed  the  principal  money,  the 
Courts  of  Adawlut  shall  not  decree  a  greater  sum  for  inter- 
est than  the  amount  of  such  principal  money." 

Sloan  for  the  respondents,  the  plaintifis. 

The  Court  delivered  the  following  judgment. 

We  consider  that  the  account  between  the  parties  has 
been  made  up  in  a  manner  perfectly  fair  to  the  defendants. 
Their  payments  have  been  credited  to  principal,  when  they 
might  have  been  credited  to  interest,  the  effect  of  which 
would  have  been  to  keep  up  the  principal  and  to  swell  the 
further  accruing  interest.  It  is  clear  that  the  provision  in 
section  4  of  Regulation  XXXIV  of  1802  against  an  award  of 
interest  in  excess  of  the  principal  has  reference  only  to  the 
regulation  of  the  sum  for  interest  that  may  be  claimed  at 
the  time  the  suit  is  brought.  That  sura  is  to  be  so  limited, 
but  the  limitation  is  not,  as  the  defendants  contend, 
to  be  applied  to  any  earlier  state  of  the  accounts.  We 
find,  however,  that  the  court  below  have  adjudged  to  the 
plaintiffi(  a  sum  for  interest  as  due  at  the  date  of  the  plaint, 
which  is  in  excess  of  the  principal,  and  this  the  law  does 
not  allow.  We  consequently  disallow  this  excess,  being 
rupees  308-2-5,  as  shewn  hereunder : 

Sum  of  interest  adjudged 2,350    3    3 

Sum  of  the  principal 2,042    0  10 

Excess 308    2    5 


The  costs  in  appeal  are  to  be  borne  by  the  parties  in 
the  proportions  now  adjudged  and  disallowed. 


Note.— See  S.  A.  No.  IS  of  1848,  M.  S.  D.  1849,  p.  65 : 
R.  A,  No,  61  of  1847,  M,  S.  D.  1850,  d.  27 :  R.  A.  No,  40  of  1850,  M.  S.  D. 
1852,  p.  6  ;  S.  A.  No.  95  of  1853,  M.  S.  D.  1854,  p.  12 :  S.  A.  No.  172  of 
1858,  M.  S.  D.  1858,  p.  191.  For  the  Hindd  law  as  to  the  irrecoverabUity 
of  interest  exceeding  principal,  see  Manu  cited  1  Coleb.  Di^.  52  ;  1  Strange 
Hindu  Law  299 :  3  Uid.  472.  Regulation  XXXIV  of  1802,  sec.  4  is 
repealed  by  Act  XXVIII  of  1855. 


KOTTALE  UPPI  U  KALLIYATT  PANOLI. 

appcHatt  3uns(liirtion  (aj 

Special  Appeal  No.  G07  0/I86I. 

KoTTALE  Uppi Appellant 

Kalliyatt  Panoli  Kunni  Kinri  and  another. .  .Respondents. 


One  of  scTeral  co-mortgagors  cannot  appeal  againat  a  foreclosure 
decree  when  the  equity  of  reaemption  lias  heen  sold  before  the  institution 
of  the  suit. 


1862. 


THIS  was  a  special    appeal    from    the    decree    of  W. 
September  6. 
Holloway,  the  Civil  Judge  of  Tellicherry,  in  Appeal  s^A,"So.m^ 

Suit  No.  50  of^l861.  of\%^\._ 

Mayne  for  the  appellant,  the  plaintiff. 

The  Court  delivered  the  following  judgment. 

The  plaintiff  held  a  mortgage  on  property  belonging 
to  the  defendants  from  1  to  9.  He  first  brought  his  suit  for 
recovery  of  the  sum  in  which  the  mortgagees  were  indebted 
to  him ;  but  the  District  Munsif  of  Tellicherry  dismissed  it 
on  the  ground  that  his  remedy  was  to  foreclose  the 
mortgage  by  assimiption  of  the  mortgaged  property,  as 
provided  for  in  the  mortgage-bond.  Upon  this  the  present 
foreclosure-suit  arose.  It  appeared  from  the  answers  of  the 
first  and  tenth  defendants  that  the  equity  of  redemption  had 
been  sold  to  the  latter  before  the  institution  of  the  second 
suit.  The  District  Mimsif,  nevertheless,  adjudged  the  pro- 
perty to  the  plaintiff  in  fulfilment  of  the  penal  condition  of 
the  mortgage-bond.  Against  this  decision  the  first  defendant 
appealed,  whereupon  the  Civil  Judge  dismissed  the  suit, 
objecting  to  give  effect  to  the  condition  in  the  mortgage- 
deed  barring  the  mortgagor's  right  to  redeem.^^ 

{a)  Present  Strange  and  Phillips,  J  J. 

{b)  The  decree  of  the  Civil  Judce  was  as  follows  :— "  It  has  been 
raled  many  thousand  times  [by  tlic  Madras  ^adr  ^Addlat]  that  no  lan- 

Oin  a  mortgage-deed,  however  strong,  can  bar  the  equity  of  re- 
^  ion,  and  that  the  mortgagee  is  entitled  only  to  the  repayment  of  the 
siun'  advanced,  with  interest.  This  of  course  may  be  paid  by  sale  of 
the  mortgaged  propertv,  should  the  mortgagor  fail  to  comply  with  the 
terms  of  the  decree.  It  is  much  to  be  regretted  that  when  this  plaintiff 
asked  for  what  he  was  entitled  to,  the  late  munsif  of  Tellicherry  referred 
him  to  another  suit.  In  this  suit  he  appears  asking  for  what  the  law 
cannot  give  him,  and  must  bear  his  own  costs,  which  each  party  will  do." 
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1862.  However  sound  the  decision  of  the  Civil  Judge,  we  con- 

SeptemderQ.      .  ,         ,        ,  ...  .. 

li'.  J,  No.  607   ^1"^^'  ^'^^^  "^  ^^^  ^^^  competent  to  pass  it  on  an  appeal 

^  ^^^^\     preferred  by  the  first  defendant.    The  appellant's  interest  in 

the  land  has,  by  his  own  account,  ceased ;  and  the  tenth 

defendant,  to  whom  the  title  is  alleged  to  have  passed,  has 

submitted  to  the  decree  of  the  District  Munsif. 

We  consequently  set  aside  the  decision  of  the  Civil 
Judge,  and  affirm  that  of  the  District  Munsif. 

Appeal  allowed. 


appellate  SurifiOiictiDn  («) 

Civil  Petition  No.   284  of  1862. 

CiEMMERER  ogainst  Birch. 

Ex  parte  Brooks. 

No  one  but  a  party  to  a  suit  can  appeal  under  section  11  of  Act  XXIII 
of  1861  against  an  order  passed  in  sucn  suit. 

1862.        TN  this   case  CeBmmerer  was   proceeding  to  enforce  a 
afp  No^zi^  judgment  against  Birch  who   had  become  insolvent, 

of  1862.  when  Brooks,  the  official  assignee  of  Birch,  who  was  not  a 
party  to  the  suit,  interposed  on  the  ground  that  all  Birch's 
property  had  vested  in  him.  E.  W.  Bird,  the  Acting  Civil 
Judge  of  Negapatam,  passed  an  order  rejecting  Brooks' 
application.    Brooks  now  appealed  against  the  order. 

MiUer  for  the  appellant,  relied  on  sec.  11  of  Act 
XXIII  of  1861,  which  enacts  that ''  all  questions  regarding 
the  amount  of  any  mesne  profits  which  by  the  terms  of 
the  decree  may  have  been  reserved  for  adjustment  in  the 
execution  of  the  decree,  or  of  any  mesne  profits  or  interest 
which  may  be  payable  in  respect  of  the  subject-matter  of  a 
suit  between  the  date  of  the  institution  of  the  suit  and 
execution  of  the  decree,  as  well  as  questions  relating  to 
sums  alleged  to  have  been  paid  in  discharge  or  satis&ction 
of  the  decree  or  the  like,  and  any  other  questions  arising 
between  the  parties  to  the  suit  in  which  the  decree  was 
parsed  and  relating  to  the  execution  of  the  decree,  shall  be 

(a)  Present  Strange  and  Frere,  J  J. 


BROOKS  V.  CiEBQIERER.  ^ 

determined  by  order  of  the  Court  executing  the  decree,  and       J862. 
not  by  separate  suit^  aiid  the  order  passed  by  ike  Court  sludl  ^,p.  p.  jvo.  284 
be  open  to  appeal**  ^f  ^^^^- 

Mayne  for  the  respondent  Csemmerer. 

Per  Curiam  : — ^As  the  official  assignee  was  not  a  party 
to  the  suit,  section  11  of  Act  XXIII  of  1861,  on  which  he 
relies,  does  not  apply ;  and  there  is  no  appeal  from  the  order 
passed  by  the  Civil  Judge  in  this  matterfa^. 


A'lva'r  Chetti  and  others  against  Vaidilinga  Chetti. 

Act  XIY  of  1840  does  not  apply  to  contracts  between  Hindus. 

Bj  Hind^i  law  a  purchaser  may  recover  in  an  action  for  breach  of  a 
contract  to  deliver  goods  not  only  double  the  earuest-money,  but  also 
damages  for  the  non-delivery. 

THIS  was  an  action  for  the  non-delivery  of  twenty-six       ]8fi2. 
bales  of  t^dst  pursuant  to  five  contracts  which  had  ^Z''-^^'  ^^» 

been  entered  into  between  the  plaintiffs,  who  were  partners, ^ 

and  one  IJ'gfimbara  Chetti  deceased,  of  whom  the  defendant 
was  executor.    All  the  parties  were  Hindis. 

On  the  16th  November  1860,  K&avalu  Chetti,  one  of  the 
plaintifis,  entered  into  three  verbal  contracts  with  the  deceas- 
ed for  the  purchase  in  all  of  fifteen  bales  of  grey  twist,  five  of 
which  were  to  be  at  rupees  3-5-0  per  bundle,  and  ten  at 
rupees  3-5-6  per  bundle.  Five  were  to  arrive  by  the 
Bolden  Lawn,  five  by  the  Sir  BobeH  Sah,  and  five  by  the 
Trafalgar.  K^valu  paid  five  rupees  earnest  in  respect  of 
these  fifteen  bales. 

On  the  23rd  November  1860,  K&avalu  entered  into  two 
verbal  contracts  with  the  deceased  for  the  purchase  in  all  of 
twelve  bales  of  Turkey-red  twist,  at  rupees  15-13-0  per 
double  bundle.  Six  were  to  arrive  by  the  General  Cauljieldy 
and  six  by  the  Wcmren  Hastings.  E^valu  paid  five  rupees 
earnest  in  respect  of  these  twelve  bales. 

faj  Ex  relatione  Mr.  Mayne. 
(6)  Present  ScGftiand.C.  J.  and  Bittlestoa  J. 
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Sni^^li'  15  '^^^  plaintifl&  received  one  bale  of  the  grey  twist  that 

16  ^  17.  '  had  arrived  by  the  Sir  Robert  Sale,  for  which  they  paid 
rupees  350.  But  though  the  other  vessels  arrived,  and  the 
rest  of  the  bales  were  demanded,  the  defendant  had  &iled  to 
deliver  them  pursuant  to  the  contracts.  At  the  times  of 
such  figdlure,  the  grey  twist  had  risen  above,  but  the  red 
twist  had  fSedlen  below,  the  contract-price. 

The  Advocate  General  for  the  plaintifls. 

Branson  and  Arthur  Branson  for  the  defendant. 

First,  the  contracts  should  have  been  in  writing,  as 
Act  XIV  of  1840,  which  extends  to  the  territories  of  the 
East  India  Company  the  Statute  9  Geo.  IV.  c.  14,  was,  as 
part  of  the  law  of  evidence,  part  of  the  lex  fori,  and  as  such 
binding  on  Hindis.  The  earnest  cannot  help  the  plaintiffi, 
for  there  must  be  earnest  in  respect  of  each  bargain,  which 
is  not  the  case  here.  There  cannot  be  one  earnest  for  several 
contracts.  Otherwise  there  might  be  one  earnest  for  all  the 
contracts  entered  into  during  a  series  of  years. 

Secondly,  if  the  Court  hold  the  contract  binding,  tlie  * 
vendee  is*  only  entitled  by  way  of  damages  to  twice  the 
amount  of  the  earnest :    1  Strange's   Hindii   Law,  303  : 
T.  L.  Strange's  Manual  of  HvnM,  Law,  p.  75. 

Scotland,  C.  J. :— The  Indian  Act  XIV  of  1840  express- 
ly declares  that  it  shall  not  be  construed  to  affect  any  case 
which  would  not  have  been  governed  by  the  law  of  England 
if  that  Act  had  not  passed.  It  is  clear  that  the  law  and 
usages  of  Hindis  must  regulate  all  matters  of  contract 
between  Hind^.  And  it  is  equally  clear  that  according  to 
Hindii  law  a  written  contract  is  not  necessary.  The  Act 
therefore  has  no  application  as  between  Hindiis.  It  is 
said  that  though  that  may  be  so  as  to  the  essentials 
of  a  contract,  yet  that  the  Act  must  be  taken  as  part  of 
the  lex  fori  and  therefore  applicable.  The  answer  is  that  the 
Act  affects  the  contract  itself  and  not  merely  the  remedy.  It 
enacts  that ''  no  contract  shall  be  allowed  to  be  good."  The 
contract  itself  is  made  void.  Upon  the  somewhat  novel  point 
taken  by  Mr.  Branson — ^that  if  the  Act  applies,  the  payment 
of  earnest  does  not  help  the  plaintiffs,  because,  as  he  con- 
tends, there  must  be  earnest  paid  in  respect  of  each  separate 
contract,  and  not  one  sum  for  earnest  on  several  contracts, — 
it  becomes  unneoeasaiy  to  give  any  opinion. 


a'lva'r  chetti  v.  vaidilinoa  chetti.  11 

Another  point  taken  was  that  according  to  the  Hindd  1862. 
law  the  plaintiff  could  not  recover  more  than  double  the  i6  ^17.  ' 
earnest-money;  and  for  this  reference  was  made  to  Sir  Thomas 
Strange's  HindU  Law,  p.  303,  and  also  to  Mr.  Justice 
Strange's  Manual,  p.  75,  where  we  find  **  should  it  (sciL 
ihe  breach  of  contract)  be  on  the  part  of  the  seller,  he  is 
liable  to  repay  the  earnest-money  twofold."  We  think  that 
this  does  not  preclude  a  purchaser  from  recovering  damages 
where  he  proves  that  he  has  sustained  damages.  It  merely 
means  that  at  all  events  the  purchaser  shall  be  entitled  to 
a  return  of  double  the  amount  of  the  earnest-money. 

The  plaintiffe  then  are  entitled  as  damages  for  the  non- 
delivery of  the  grey  twist,  to  the  difference  between  the 
contract-price,  and  the  market-price  at  the  time  delivery 
ought  to  have  been  made — ^that  is,  according  to  our  calcu- 
lation : 

Ver  Bolden  Lawn Rs.  156     4    0 

Sir  Robert  Sale „      62    8    0 

Tmfalgar „      46  14    0 


Rs.  265  10    0 


As  to  the  red  twist,  the  subject  of  the  fourth  and  fifth 
counts,  we  think  the  plaintiff  cannot  be  said  to  have  sus- 
tained any  damage ;  for  those  goods  appear  at  the  time  of  the 
failure  to  deliver  them  to  have  fiedlen  below  the  contract-price. 
We  therefore  can  find  only  nominal  damages  on  those  counts  ; 
but  adopting  the  Hind6  law  here  where  no  actual  damage  is 
proved,  we  think  that  on  those  counts  the  plaintifl^  are  en- 
titled to  ten  rupees,  double  the  earnest-money  on  the  contract 
for  the  red  twist.  The  verdict  will  accordingly  be  for  the 
plaintiflfe — damages  rupees  275-10-0. 

BiTTLESTON,  J.  concurred. 

Ths  Advocate  General  asked  the  Court  to  certify  for 
costs. 

Scotland,  C.J. :— Yes,  we  think  that  this  was  a  proper 
ca«e  for  trial  in  this  Court. 

Judgment  for  the  plamtiffsfor  ntpees  275-10,-0. 
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appellate  Stuisairtion  (a) 

Special  Appeal  No,  839  of  1861. 

Genqu  Bedi)! Appellant. 

AsAL  Reddi Respondent 

Non-mirasi  land  left  waste  by  a  patfadar  may  be  granted  by  the  Collec- 
tor, without  reference  to  tbe  cudm  of  the  former  occupant. 

1862.  npHIS  was  a  special  appeal  from  the  decree  of  S.  Marcar, 
St'pfem&erjs.  X  the  Principal  §adr  Amln  of  Chittfir,  in  Appeal  Suit 
^';/ry^  No.  89  of  1861. 

The  original  suit  was  brought  in  the  District  Munsif 's 
court  of  Tiruppattiir,  for  the  recovery  of  a  field  assessed  at 
rupees  18-0-9.  The  field,  which  was  situated  in  a  non- 
mir&if  district,  had  been  held  by  the  plaintifi*  on  patta  from 
1848  to  1851.  From  1851  to  1858  it  lay  waste.  In  1859 
the  revenue  authorities  granted  it  on  paf^  to  the  defendants. 
The  District  Munsif  decided  in  favour  of  the  plaintiff,  and 
ruled  that  although  the  field  had  lain  waste  from  1851  to 
1858,  the  Collector  was  not  warranted  in  giving  it  on 
patta  to  the  defendants  to  the  prejudice  of  the  plaintifi*,  who 
had  been  the  former  occupant.  The  Principal  Sadr  Amin 
affirmed  this  decision,  and  relied  on  the  deci^ee  of  the  late 
Madras  §adr  'AdAlat  in  Special  Appeal  No.  139  of  lSbS(b), 

Branson  for  the  appellant,  the  second  defendant. 

Kamndgara  Menxivan  for  the  respondent,  the  plaintifil 

The  Court  delivered  a  written  judgment,  from  which 
the  follovring  is  an  extract : — ^We  consider  the  decrees  below 
to  be  erroneous.  The  land  having  been  left  waste  it  was 
competent  to  the  Collector,  in  protection  of  the  public 
revenue,  to  assign  the  land  for  cultivation  to  Uie  first  appli- 
cant As  such  the  defendants  have  got  possession^  and  they 
may  not  be  ousted  by  the  plaintiff. 

The  decree  of  the  late  §adr  Court,  referred  to  by  the 
Principal  $adr  Amin,  has  been  allowed  by  him  a  force  it  does 
not  possess;  as  explained  by  the  subsequent  decree  of 
that  Court  in  Special  Appeal  No.  482  of  l9^Q0(c). 

We  reverse  the  decrees  below  and  dismiss  the  suit  with 

costs. 

(tf)  Present  Strange  and  Frerc,  J  J. 

{b)  M.  S.  D.  1859,  p.  21. 

(r)  M.  S.  D.  1861,  p.  112 ;  and  see  M.  S.  D.  1858,  pp.  43, 152, 160. 


PAIDAL  KIDAVU  V.  PARAKAL  IMBICHUNI  KIDAVU.  13 

appellatt  9urts(Diirtton  {a) 

Special  Appeal  No,  27  of  1862. 

Paidal  KiDAVtJ Appellant 

Parakal  Imbichuni  Kidavu Respondent 

Where  a  first  kdnara-holder  ia  his  answer  to  a  redemption-suit 
by  a  second  kdnam-holder,  for  the  first  time  denied  his  own  kdnam  and  alleged 
an  independent  janmam  right ;  held  that  he  had  not  thereby  forfeited  nis 
right  to  rely  upon  the  option  to  make  a  further  advance,  to  which  as 
kaiiam-holder  he  was  entitled ;  though  the  denial  and  allegation  were  false, 
and  though  his  documents  in  support  of  such  allegation  were  forged. 


T 


IHIS  was  a  special   appeal   from   the  decree  of  F.  P.        1862. 
Pereira,  the  Principal  §adr  Amin  of  Tellicheny,  in  Ap-  -^T  ^  27 


peal  Suit  No.  219  of  1861.  of  ^8^2. 

•  The  plaintiff  in  this  suit  was  a  second  k&^am-holder,  and 
sought  to  obtain  possession  of  a  paramba  alleged  by  him  to 
be  the  janmam  property  of  the  fifth  and  ninth  defendants, 
who  had  assigned  it  to  him  on  a  k^nam  mortgage  of 
rupees  150,  with  authority  to  pay  off  a  prior  kdnam  of 
rupees  50  held  by  the  first  four  defendants. 

It  was  contended  by  the  first,  second,  and  fourth  defend- 
ants— and  in  this  contention  they  were  joined  by  the  seventh 
defendant — that  their  kdranavans  had  acquired  the  janmam 
right  in  the  premises ;  that  such  right  had  been  sold  to  the 
sixth,  and  that  it  was  now  in  possession  of  the  seventh 
defendant,  his  younger  brother.  The  seventh  defendant  en- 
deavoured to  support  his  case  by  certain  documents  marked 
I  and  II,  which  were  foimd  to  be  forgeries. 

Both  the  lower  Courts  decreed  in  favour  of  the  plaintiff, 
to  whom,  after  payment  by  him  of  certain  sums  as  the  value 
of  improvements,  it  was  adjudged  that  the  paramba  should 
be  restored.  The  decree  of  the  Principal  §adr  Amin  con- 
tained the  following  passage : — 

"  The  seventh  defendant's  contention  that  even  if  his 
pi-etended  jenm   right   were  considered  unestablished,   he 

(tf)  Present  Scotland  C.  J.  and  Phillips  J. 
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1S62.  cannot  be  dispossessed  of  the  land,  as  the  fifth  defendant 
6'.  A.  No.  27  ^*^  bound  to  assign  it  on  a  higher  mortgage  to  him  m 
^^^^^- preference  to  any  other  party,  deserves  not  a  moment's  con- 
sideration. He  has  signally  forfeited  that  right  by  his  own 
misconduct  in  attempting  to  defraud  the  proprietor  by  means 
of  documents,  marked  I  and  II,  which  are  evident  fabrica- 
tions/' 

Against  this  decree  the  seventh  defendant  appealed. 

Mayne  for  the  appellant  argued  that  the  plaintifTs 
k&nam  was  invalid  as  no  demand  for  a  fresh  loan  had  been 
made  on  the  prior  k&nam-holders.  He  also  contended  that 
the  Principal  Sadr  Amin  was  wrong  in  holding  that  the  ap- 
pellant had  been  guilty  of  any  misconduct  which  rendered 
a  previous  demand  upon  him  unnecessary. 

Karundgara  Menavan  for  the  respondent,  the  plaintiff. 

The  Court  delivered  a  written  judgment  from  which  the 
following  is  an  extract: — ^The  Principal  $adr  Amin  has  assum- 
ed the  validity  of  the  seventh  defendant's  argument,  that 
considering  the  defendants  from  whom  he  derived  his  title 
to  be  only  kinam-holders,  it  was  nevertheless  incumbent 
on  the  janmam  proprietor,  under  the  usage  and  custom 
prevailing  in  respect  of  k&nam  mortgages,  to  afiord  to  a 
prior  k&nam  mortgagee  in  possession  under  a  k&nam  of 
low  amount,  an  opportunity  of  accepting  or  refusing  a 
subsequent  mortgage  of  higher  amount,  before  dealing  with 
and  assigning  the  mortgaged  land  to  an  entirely  new  party. 
It  is  also  to  be  inferred  that  but  for  the  circumstances  stated 
in  his  judgment,  the  Principal  §adr  Amin  would  have 
recognized  the  first  Idlnam-holders  as  possessing  a  right 
i-esting  on  such  usage  and  custom. 

We  are  of  opinion  that  it  was  not  legally  competent  to 
the  Principal  Sadr  Amfn  to  annul  any  right  which  the  prior 
kdnam-holder  possessed,  by  way  of  punislunent  for  the  mis- 
conduct in  the  progress  of  the  action,  of  which  he  considered 
the  seventh  defendant  had  been  guilty ;  and  as  it  has  not 
been  urged  by  or  on  behalf  of  the  plaintiff  or  the  janmf 
that  there  had  been  any  refusal  on  the  part  of  the  fijrst  four 
defendants  to  make  a  further  advance,  and  the  contrary 
appears  to  be  the  fact ;  and  as  the  janmi  is  not  joined  >nth 


CTTTENHO  V,  SOUZA. 


the  new  k^nam-holder  in  suing  the  parties  in  possession  of  ^    18C2. 
the  land  sought  to  be  recovered,  we  reverse  the  decisions  of  "a  j.  No^W 
the  Courts  below  with  costs  payable  by  the  plaintiff.  ■    ^^^^^- 


Note.-— If  the  first  kdnam-holder  had  denied  the  janmPs  title  before 
the  date  of  the  second  kdnam,  semble  that  it  would  not  have  been  necessary 
to  f^ire  him  the  option  of  making  the  farther  advance. 

As  to  the  necessity  of  giving  a  first  otfi  mortgagee  the  opportunity 
of  making  the  further  advance  required  by  the  mortjragor— see  S.  A.  No. 
17o/1860,M.  S.  D.  1860,p.249. 


apprllate  3uns(tit(tu)n  {a) 

Special   Appeal   No.  732  of  1861. 

CUTENHO AppeUant. 

SouzA Respondent, 

The  Court  will  not  relieve  against  the  forfeiture  of  a  lease  caused  by 
non-payment  of  rent,  although  the  lessor  on  previous  occasions  has  waived 
the  loneiture. 

nnHIS  was  a  special  appeal  from  the  decision  of  Gana-       1862. 
■^     paiyya,  the  Principal  Sadr  Amin  of  Mangaltir,  in  Ap-  Jj  n^ui 
peal  Suit  No.  79  of  1861,  reversing  the  decree  of  the  Dis-      of  l8gl> 
trict  Munsif  of  Mangal6r  in  Original  Suit  No.  707  of  1859. 
In  this  suit  the  plaintiff  sought  to  cancel  a  mulgaini  lease  of 
land  to  the  defendant,  which  provided  that  the  rent  thereby 
reserved  should  be  paid  within  the  third  kist  (March  31), 
and  that  the  lease  should  be  void  in  case  the  lessee  should 
fail  to  pay  the  rent  within  the  stipulated  time,  or  act  in  vio- 
lation of  any  of  its  terms,,  but  that  "  if  he  conformed  to  those 
terms,  he  should  enjoy  the  land  from  generation  to  ge- 
neration.'' , 

Srinivdadchdriydr  for  the  appellant,  the  plaintiff. 

The  respondent  did  not  appear. 

Thje  Court  delivered  the  following  judgment. 

This  suit  was  instituted  with  the  view  of  cancelling  a 
lease  granted  to  the  defendant,  on  the  ground  that  the  de- 
fendant had  violated  its  terms  by  failing  to  pay  the  rent  for 

(a)  Present  Phillips  and  Frere,  J  J. 
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Sgpcl^er  24.  ^®  ^^"^  1858-59  OH  OF  before  the  daie  stated  in  the  agree- 
A  A,  No.  782  ment,  which  provided  that  the  lease  should  be  void  in  the 
— <^ : —  event  of  his  not  performing  the  above  condition. 

Tlie  District  Munsif  found  that  the  defendant  had  failed 
to  pay  in  accordance  with  the  lease,  and  decreed  a  forfeiture 
in  the  terms  of  that  agi'eement.  But  this  judgment  was 
reversed  on  appeal  by  the  Principal  J§adr  Amin,  who  dis- 
missed the  plaintiflTs  claim,  on  the  ground  that  he  had  re- 
ceived payment  of  the  rent  when  overdue  in  previous  years, 
and  that  the  defendant  therefore  on  the  present  occasion, 
seemed  to  be  entitled  to  claim  some  indulgence. 

The  plaintiff  preferred  a  special  appeal  against  this 
decision. 

We  are  of  opinion  that  the  judgment  of  the  Principal 
Sadr  Amin  in  this  case  cannot  be  sustained.  It  is  admitted 
that  the  defendant  has  legally  incurred  forfeiture  of  his  lease, 
and  the  fact  that  indulgence  was  shewn  to  liim  by  the 
plaintiff  on  two  previous  occasions  cannot  be  held  to  pre- 
clude the  latter  firom  now  exercising  his  legal  rights.  We 
accordingly  reverse  the  decree  of  the  Principal  §adr  Amin 
and  confirm  that  of  the  District  Munsif.  The  defendant, 
now  special  respondent,  will  be  charged  with  all  costs  in- 
curred by  the  plaintiff  in  the  appeal  and  special  appeal  suits. 


AONEW   V.   MATTHEWS.  17 

(S^riffinal  Surisliirtion  («) 

Aqnew  against  Matthews  and  others. 

A  testator,  after  requesting  that  his  property  be  sold  and  the  proceeds 
inyested,  eaye  the  followitig  directions  : — "  That  a  monthly  stipend  of 
rupees  15  t)e  paid  to  my  daughter  E.  S.  for  her  own  benefit  and  rupees  SO 
for  the  benefit  of  her  two  children  during  their  minority.  In  like  manner 
my  daughter  M.  D.  to  be  allowed  by  my  executors  monthly  the  sum  of 
rupees  20  for  her  own  benefit  and  rupees  50  for  the  benefit  of  her  five 
children  during  their  minority ;  and  in  the  event  of  the  demise  of  any  of 
the  abovenamed  children  occurring,  the  sum  of  rupees  10,  to  cease  rateably 
as  being  the  allowance  for  each  child.  That  on  each  of  the  children  at- 
taining their  age  of  majority  of  21  years,  1  request  that  my  executors  pay 
to  each  of  them  severally  and  proportionally  the  full  amount  of  interest 
accruing  from  my  estate  (the  existing  provision  for  my  two  daughters  to 
continue  during  their  natural  life),  and  after  their  demise  the  saia  interest 
in  like  manner  to  revert  to  their  heir  or  heirs  in  succession." 

Held: — 1st.  That  the  several  annuities  to  E.  S.  and  M.  D.  respec- 
tively were  annuities  for  their  respective  lives,  and  that  both  annmties 
were  charged  on  the  testator's  estate. 

2nd.  That  E.  S.  and  M.  D.  were  respectively  entitled  to  receive 
during  the  lifetime  and  minority  of  their  respective  cluldren  the  monthly 
sum  of  10  rupees  for  each  child ;  but  that  on  the  death  of  each  child,  of 
upon  its  attaining  majority,  the  payment  in  respect  of  such  child  ceased. 

3rd.  That  the  share  of  each  child  under  the  will,  would  become 
vested  only  on  its  attaining  the  age  of  21  vears  :  that  such  share  would  vary 
directly  as  the  number  of  children  who  had  then  died  infants ;  and  that 
on  each  child  attaining  majority  it  would  take  a  contingent  proportionate 
interest  in  the  share  oT  eacn  of  its  junior  brothers  and  sisters,  which  would 
become  vested  on  the  death  of  each  of  the  latter  under  the  age  of  21 
years. 

4th.  That  the  estate  given  to  each  child  in  its  share  was  an  absolute 
interest. 

5th.    SemAU  the  rule  in  Wild*s  Case  is  not  applicable  to  personalty. 

THIS  was  a  special  case  for  the  opinion  of  the  Court  as        1862. 
to  the  construction  to  be  put  on  the  will  of  John  Kick-  i^f-^A^^^-^: 
wick,  deceased.     The  wiU,  so  fai-  as  it  related  to  the   testa- 
tor s  property,  was  in  these  terms  : — 

"  1.  I  request  that  all  my  property,  moveable  and  im- 
moveable, should  be  disposed  of  to  the  best  advantage. 

'*  2.  That  the  proceeds  of  my  property  be  placed  in  the 
Oriental  Bank  Corporation,  and  my  executors  are  at  liberty 
for  the  benefit  of  my  estate  to  invest  these  sums  on  the 
mortgage  of  landed  property  with  interest  at  12  per  cent, 
per  annum. 

(a)  Pirescnt  Scotland,  C.  J.  and  Bittlcston,  J. 
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1862.  «  3.    That  the  existing  mortgagees  be  allowed  the  pri- 

-^ — *■ — --'  vilege  of  continuing  to  maintain  the  payment  of  interest 
unmolested  so  long  as  my  executors  may  deem  it  safe. 

"  4.  That  a  monthly  stipend  of  rupees  15  be  paid  to 
my  daughter  Mrs.  Eliza  Stent,  for  her  own  benefit,  and  rupees 
20  for  the  benefit  of  her  two  children  (during  their  mino- 
rity) viz.  Ada  Maria  and  James  Kickwick  Stent. 

"  5.  In  like  manner  my  daughter  Mra.  Maria  D'Monte 
to  be  allowed  by  my  executors  monthly  the  sum  of  rupees 
20  for  her  own  benefit,  and  rupees  50  for  the  benefit  of  her 
five  children  (during'  their  minority)  viz.  Jane  Eliza,  Ann 
Maria,  Grace  Matilda,  John  Clifibrd  and  Florence  Emily 
Dickson,  and  in  the  event  of  the  demise  of  any  of  the  above- 
named  children  occurring  the  sum  of  rupees  10  to  cease  rate- 
ably  as  being  the  allowance  for  each  child. 

"  6.  That  on  each  of  the  children  attaining  their  age 
of  majority  of  one  and  twenty  years,  I  request  that  my 
executors  pay  to  each  of  them  severally  and  proportionably 
the  fiill  amoimt  of  interest  accruing  from  my  estate  (the 
existing  provision  for  my  two  daughters  to  continue)  during 
their  natural  life,  and  after  their  demise  the  said  interest  in 
like  manner  to  revert  to  their  heir  or  heirs  in  succession." 

Branson  for  the  plaintiff'. 

Mayne  for  the  defendants. 

The  (Uourt  took  time  to  consider,  and  on  Oct.  Ist  the 
following  judgment  was  delivered  by 

Gotland,  C.  J. : — The  question  upon  which  our  opinion 
is  sought  by  this  special  case  is,  what  are  the  interests  of  the 
defendants  respectively  under  the  will  of  John  Kickwick? 

The  testator,  after  providing  for  payment  of  debts  and 
funeral  expences,  directs  his  property  to  be  disposed  of,  and 
the  proceeds  to  be  placed  in  the  Oriental  Bank,  with  power 
to  the  executors  to  invest  the  same  on  mortgages,  and  to  leave 
existing  mortgages  untouched.  He  then  proceeds  to  the 
disposition  of  it,  and  the  first  bequest  is  in  these  terms : 
"  That  a  monthly  stipend  of  rupees  fifteen  be  paid  to  my 
'  daughter  Mrs.  Eliza  Stent  (now  Mrs.  Matthews)  for  her  own 
benefit,  and  rupees  20  for  the  benefit  of  her  two  children 
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during  their  minority."    Upon  this  part  of  the  will  the       ^863. 

Stpt,  \OfOct,  •  • 

question  which  arises  is  as  to  the  interest  of  Mrs.  Matthews 

herself;  and  we  are  of  opinion  that  she  is  entitled  to  receive 
for  her  life  rupees  15  a  month,  and  that  the  testator's  estate 
is  charged  with  the  payment  of  that  sum.  The  general  rules 
as  to  the  construction  of  bequests  of  this  kind  are  pretty 
well  settled.  Where  there  is  in  terms  a  gift  of  the  interest 
or  dividends  or  produce  of  the  estate,  and  that  gift  is  in- 
definite in  point  of  time,  such  a  bequest  will  generally  carry 
the  corpus  absolutely ;  but  when,  on  the  other  hand,  the  gift 
is  in  its  terms  simply  a  gift  of  so  much  a  year,  its  effect  is 
to  pve  an  annuity  for  life  only. 

The  recent  case  of  Hill  v.  Pottsfa),  which  was  referred 
to  during  the  argument,  turned  upon  the  effect  of  the  pecu- 
liar words  there  used,  viz.  "  I  give  to  A  all  my  property, 
except  500i.  a  year  which  I  give  to  B."  But  the  Vice- 
Chancellor  Wood  (though  considering  the  effect  of  the 
exception  from  A's  gift  to  be  that  the  500Z.  a  year  meant 
so  much  of  the  estate  as  would  produce  500?.  a  year),  yet 
expressly  says  that  it  must  be  taken  now  upon  the  authori- 
ties that  when  you  find  nothing  beyond  the  simple  gift  of 
so  much  a  year  to  A,  A  takes  it  only  for  life ;  and  similar 
language  fell  from  Lord  St.  Leonards  in  the  case  of  Kerr  v. 
The  Middleaex  Ho»pvtal(h)y  where  a  direction  to  apply  the 
produce  of  a  testator's  real  estate  in  the  purchase  of  annuities 
was  held  (Lord  Cranworth  dissenting)  to  give  them  in  per- 
petuity. Wliere,  as  in  Stokes  v.  CheeJcfc),  the  direction  is 
to  buy  a  Government  annuity,  the  intention  of  the  testator 
that  so  much  of  the  corpus  of  his  estate  as  may  be  necessary 
for  that  purpose  should  be  appropriated  absolutely  for  the 
benefit  of  the  legatee,  is  manifest ;  and  that  intention  being 
dear  the  Court  have  felt  at  liberty  to  allow  the  annuitant 
to  receive  the  money-value  of  the  annuity,  although  the 
testator  may  have  expressly  forbidden  it. 

But  the  language  of  the  will  which  We  have  to  con- 
strue directs  simply  the  payment  of  a  monthly  stipend  of 
fifteen  rupees  spoken  of  as  a  provision  for  the  testator's 
daughter,  and  In  Be  Oravea*  Tru8t(d)  may  be  referred  to 
as  one  of  many  cases  supporting  our  construction. 

(a)  31  L.  J.  Ch.  380.  (c)  37  L.  J.  Ch.  922. 

(b)  2  D.  M.  &  0.  576,  followed        {d)  28  L-  J.  Ch,  636. 
in  Ross  V.  Borer,  2  Johns. 

and  H.  469. 
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I862v  The  same  observations  apply  to  the  bequest  of  Mrs. 

—  ' ' — *         D'Monte ;  and  we  entertain  no  doubt  that  under  the  will 

the  testator's  daughters  are  entitled  only  for  their  lives  to 

receive  respectively  the  monthly  stipends  of  fifteen  and 

twenty  rupees. 

They  are  also  clearly  further  entitled  to  receive  during 
the  lifetime  and  minority  of  their  children  the  sum  of  ten 
rupees  for  each  child  ;  but  on  the  death  of  each  child,  or  upon 
its  attaining  majority,  the  payment  in  respect  of  such 
child  is  to  cease.  These  pajrments  may  not,  and  we  suppose 
probably  would  not,  exhaust  the  testator's  estate ;  and  it  was 
suggested  that  there  being  no  residuary  clause  in  the  will* 
there  was  an  intestacy  as  to  the  residue  after  deducting  the 
105  rupees  directed  to  be  paid  to  the  testator's  daughters 
during  the  minority  of  their  children.  But  we  think  that 
the  subsequent  bequest  to  the  children  removes  this  diffi- 
culty, and  that  there  could  be  no  intestacy  except  in  the 
event  of  all  the  children  dying  under  twenty-one  ;  and  we 
proceed  to  consider  what  interest  the  children  of  the  testa- 
tor's two  daughters  take  under  this  wilL 

First,  we  think  that  the  interest  of  each  child  vests  only 
on  that  child's  attaining  the  age  of  twenty-one  years,  and 
not  before.  There  is  no  prior  gift,'  but  the  only  words  are 
"  on  each  child  attaining  that  age,  I  request  my  executors  to 
pay."  The  time  is  annexed  to  the  legacy  itself  and  not  to 
the  mere  payment.  Then  what  is  given  ?  The  proportion- 
ate share  of  that  child  in  the  full  amount  of  interest  accru- 
ing from  the  testator's  estate.  This  provision  therefore  for 
the  first  time  brings  into  distribution  the  whole  of  the  testa- 
tor^s  estate,  but  it  clearly  does  bring  it  into  distribution  and 
gets  rid,  as  we  conceive,  of  any  question  of  intestacy  as  to 
any  part  of  the  estate*  It  is  as  though  the  testator  had  said 
in  80  many  words — ^whatever  surplus  of  my  estate  may  re- 
main after  payment  of  105  rupees,  is  to  be  kept  by  my 
executors  at  interest  until  the  eldest  child  attains  majority, 
and  then  his  share  of  the  whole  estate  shall  be  paid. 

The  amount  of  the  share  which  will  vest  in  each  child 
at  twenty-one  must  depend  upon  the  number  of  children 
then  living.  To  take  the  simplest  case— i^  on  the  eldest 
attaining  twenty-one,  all  the  children  are  alive,  las  share 
would  be  one-seventh,  and  it  would  of  course  be  pn^rtion- 
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ately  greater  according  to  the  number  of  children  who  had       1802. 
at  that  time  died  under  age.     But  he  would  also,  we  think,    ^  ' 
further  take  a  contingent  proportionate  interest  in  the  shares 
of  each  of  the  other  children,  which  would  become  vested  on 
the  death  of  each  one  dying  under  twenty-one. 

In  no  other  way  can  effect  be  given  to  the  intention  of 
the  testator,  as  we  gather  it  from  the  words  used  in  the  6th 
paragraph  of  the  will.  But  this  leaves  untouched  the  ques- 
tion upon  which  the  argument  before  us  principally  turned, 
whether  the  estate  given  to  each  child  in  his  share,  was  an 
estate  for  life  only,  with  remainder  over  to  his  heir  or  heirs, 
or  an  absolute  interest  in  the  corpus  ? 

Upon  this  part  of  the  case,  it  was  mentioned  that  the 
rule  in  WilcPa  Ca8e(a)  had  been  held  not  applicable  to  per- 
sonalty ;  and  it  does  appear  that,  though  after  great  discus- 
sion that  question  was  left  unsettled  in  Stokes  v.  Heron(b), 
Lord  Campbell,  did,  in  the  recent  case  of  Audsley  v.  Hom(c), 
declare  himself  prepared  to  say  deliberately  that  the  rule 
in  Wild's  Case  is  not  applicable  to  personalty. 

But  independently  of  that  expression  of  Lord  Campbeirs 
opinion,  we  think  on  other  grounds  that  the  rule  in  Wild's 
Case  has  no  bearing  upon  the  question  which  we  have  to 
consider.  The  rule  in  Wild's  Case  applies  to  the  construc- 
tion of  the  words  children  or  issue  in  a  devise  to  one  and 
his  children  or  issue,  when  he  has  no  children  or  issue  at 
the  time  of  the  devise ;  and  for  the  purpose  of  endeavouring 
as  £u:  as  possible  to  effectuate  the  testator's  intention,  the 
rule  was  laid  down  that  those  words  should  be  taken  as 
words  of  limitation  and  not  of  purchajse. 

The  words,  however,  which  we  have  to  construe  are 
very  different.  The  gift  to  the  children  is  "  during  their 
natural  life,  and  after  their  demise  the  said  interest  in  like 
manner  to  revert  to  their  heir  or  heirs  in  succession." 
Looking  at  these  words,  it  seems  probable  that  the  testator 
intended  that  the  corpus  of  his  estate  should  remain  for 
ever  in  the  hands  of  his  executors  or  their  representatives, 
and  that  the  descendants  of  his  daughters'  children  should 

(tf)  6  Bep.  17.  (e)  6  Jur.  N.  S.  205 ;  29  L.  J. 

(k)  12  Q.  &  Fin.  180.  Ch.  201 :  8.  G.  before  the 

M.  R.2«Beav.l95 
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1802.       in  pexpetual  succession  enjoy  only  the    interest    arising^ 
^^ — '  therefirom.    But  if  such  was  his  intention,  that  intention 

certainly  cannot  be  carried  into  effect;  and  we  see  no 
ground  for  saying  that  more  efl^t  will  be  given  to  the 
testator's  intention  by  holding  that  the  children  take  for 
life  with  remainder  over  to  the  persons  designated  by  the 
words  "  heir  or  heirs" — ^whether  they  should  be  construed  to 
mean  the  heirs  at  law,  according  to  Se  Itootea(a),  or  next 
of  kin,  according  to  Evans  v.  SaU(b), — ^than  by  holding 
that  the  children  take  absolutely. 

This  latter  upon  the  authorities,  we  consider  to  be  the 
proper  construction. 

In  BriMon  v.  Twini7ijg(c)  the  words  were  that  £20,000 
in  the  3  per  cent,  stock  should  be  after  the  death  of  the 
testator's  wife  "  firmly  fixed  upon  the  now  infietnt  boy  William 
Cobb,"  and  to  be  "  so  secured  that  he  may  only  receive  the 
interest  of  the  same  during  his  life,  and  after  his  decease 
to  heir  male^  of  his  body  and  so.  on  in  succession  to  the  heir 
at  law  male  or  female,"  and  Sir  William  Qrant  held  that, 
though  there  was  an  express  restriction  for  life,  William  Cobb 
took  the  £20,000  not  for  life  only  but  absolutely. 

This  case  seems  to  us  very  closely  in  point ;  and  it  has 
not  been  shaken  by  any  subsequent  decision.  On  the  contrary, 
it  is  expressly  recognized  in  the  case  of  Ex  parte  Wynch(d), 
both  by  Lord  Chancellor  Cranworth  and  Lord  Justice  Turner; 
the  former  of  whom,  explaining  the  ratio  decidendi  in  that 
and  some  other  cases,  B&y8(e} — "  In  these  cases  the  principle 
on  which  the  Court  went  was  this :  that  technical  words 
were  used,  which  in  the  opinion  of  the  Court  indicated  the 
clear  meaning  on  the  part  of  the  testator  that  the  property 
should  go  in  a  course  of  devolution  till  there  was  an  ex- 
haustion of  the  heirs  of  the  body  [or  as  Lord  Justice  Turner 
puts  it,  ''the  technical  words  'heir  male'  and  'heirs  of 
the  body,'  importing  inheritance  finom  the  ancestor^'///],  and 
aa  that  of  course  could  not  be  carried  into  effect,  they  gave 
an  absolute  interest." 


(a)  29  L.  J.  Ch.  868.  (d)  6  D.  M.  &  G.  206-7. 

(b)  6  Bca?.  266.  (e)  8  D.  M.  &  G.  188. 

(c)  3  Mer.  176.  ^  6  D.  M.  &  Q.  224. 
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Here  in  like  maimer,  technical  words  importing  inheri-        IM^ 

.       .  -I      T      J.  Sept.lStOet.l. 

tance  from  the  ancestor,  and  indicating  very  clearly  to  us 
ihe  testator's  intention  that  the  property  should  go  in  a 
coune  of  devolution  to  the  heirs  of  the  children  ad  infinitum, 
are  used  by  him,  and  in  our  judgment  the  result  must  be 
the  same. 


Note.— The  rule  in  Wild's  Case,  it  is  said,  does  not  apply  to 
bequests  of  personalty ;  Bufar  v.  Bradford  2  Atk.  220 :  S4(me  v.  MauU  2 
Sim.  490;  Heron  v,  Stokes,  2  Dr.  ft  War.  89;  12  CI.  ft  Fin.  161; 
Andslew  v.  Horn  26  Beav.  1 95  and  on  appeal  6  Jur.  N.  S.  206, 29  L.  J.  Cli. 
201.  in  most  cases,  however,  it  matters  little  whether  it  does  or  not ;  for 
the  parent  would  be  solely  entitled ;  he  being  the  only  exiatinff  object  at 
the  time  of  distribution,  and  the  absolute  interest  in  person^ty  passing 
without  words  of  limitation  ;  Cape  v.  Cafe  2  Y.  ft  C.  543.  But  where 
an  annuUif  is  given  without  words  of  limitation,  the  annuitant  takes  only 
for  life :  Savery  v.  Dyer  Amb.  139 ;  Yates  v.  Maddan  3  Mac.  ft  G.  632 
(this  rule  is  not  altered  by  the  Wills  Act,  1  Vict.  c.  26  =  Indian  Act 
XXY  of  1838,  NUkoU  v.  Hawkes  10  Hare  342},  and  if  the  rule  in  WUffs 
CaMe  applied,  the  limitation  to  children  would  create  a  conditional  fee : 
Stafford  Y.  Bucklev  2  Ves.  170,— a  personal  annuity  not  being  entailable. 
2  Jarm.  Wills,  3d  ed.  373. 

That  the  word  '  heirs*  in  par.  6  of  the  will  meant '  heirs  at  law*  and 
not  'next  of  kin,'  see  De  Beauvoir  r.  Be  Beouvoir  3  H.  L.  Ca.  524,  527 
per  Lord  St.  Leonards,  and  Be  Bootes  cited  supra,  Evans  v.  Salt,  contra, 
was  disapproved  of  by  Lord  St.  Leonards,  3  H.  L.  Ca.  656.  But  see 
Z<wv.<MM2Jur.N.S.344. 
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appellate  Smi^ittion  Caj 

Special  Appeal  No.  851  of  1862. 

Kamala'  Na'yak Appellant 

Ranga'   Rau Respondent 

A,  a  zamind&r,  granted  lands  on  kaul  to  B.  B  assigned  to  C,  bat  the 
lands  being  mostly  in  the  hands  of  cultivators,  C  only  occupied  those  that 
had  been  in  B's  possession.  The  kist  fell  into  arrear  and  A  attached  pro- 
perty of  C*s.  Notice  of  the  attachment  was  given  before,  but  the  pro- 
perty was  not  seized  till  after  the  whole  of  the  arrears  claimed  bad 
oecome  due.  C  resisted  A's  claim  on  the  ground,  substantially,  that  the 
sum  demanded  included  arrears  which  had  accrued  on  the  lands  not  oc- 
cupied by  him : 

Held,  that  as  to  the  lands  of  which  C  had  obtained  the  actual  posses- 
sion, there  was  such  a  privity  between  A  and  C  as  gave  A  a  right  to 
realise  the  amount  of  kist  outstanding  in  respect  of  those  lands. 

Held  also  that  this  right  was  not  affected  by  failure  to  Drove  the 
execution  of  a  muchaM  by  C  to  A,  or  by  the  omission  to  furnish  C 
with  a  list  of  the  property  attached. 

Held  also  that  the  attachment  was  not  vitiated  by  the  circumstance 
that  notice  of  the  attachment  was  given  before  a  portion  of  the  arrears 
claimed  liad  become  due. 

1862.       rpHIS  was  a  special  appeal  from  the  decree  of  R.  Cotton, 
'  S,  A,  No  851  *^®  ^^  Judge  of  Madura,  in  Appeal  Suit  No.  218  of 

of  1862.      1861. 

Mayne  for  the  appellant,  the  defendant. 

The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ment of  the  Court,  which  was  delivered  by 

Scotland,  C.  J. : — This  special  appeal  has  aiisen  on  the 
confirmation  in  appeal  by  the  Civil  Judge  of  Madura  of  a 
decision  passed  by  the  Sub-Collector  of  that  district,  under 
the  revenue  regulations. 

The  Zamlnddr  of  Amminayakanur,  the  plaintiff  before 
the  Sub-Collector,  appears  to  have  granted  three  villages  of 
the  zamind&ri  on  kaul  to  Mr.  Fondclair,  who  sub-let  them  to 
the  defendant  Rangd  Rau,  and  afterwards  empowered  the  Za- 
mind^  to  make  what  arrangement  he  pleased  with  the 
defendant.  The  evidence  seems  to  have  been  insufficient  to 
establish  that  a  muchalkd  was  executed  by  the  defendant, 
and  there  appears  nothing  to  disprove  the  defendant's  state- 
ment that  the  lands  assigned  to  him  were  in  the  occupancy 

{a)  Present  Scotland,  C.  J.  and  Phillips,  J. 
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of  the  cultivating  ryots,  and  that  he  had  been  able  to  take        1B62. 
up  only  those  which  had  been  in  the  actual  possession  of  s.j.No.ni 
Mr.  Fondclair.    These,  the  defendant  admitted,  were  liable      ^f  ^^^^- 
to  a  revenue  demand  on  the  part  of  the  plaintiff  the  Zamin- 
d^,  of  rupees  236,  to  which  extent  he  acknowledged  his  res- 
ponsibility to  the  plaintiff.    The  latter,  however,  on  the 
strength   of  the   muchalki  alleged  by  him  to  have  been 
executed  by  the  defendant,  but  of  wliich  there  appears  to 
have  been  no  sufficient  evidence,  attached  property  exceed- 
ing in  value  the  airear  which  the  defendant  admitted  to  be 
due  to  the  plaintiff. 

Against  this  proceeding  of  the  Zaminddr,  the  defendant 
sought  the  intervention  of  the  Sub-Collector,  on  the  ground — 
(1)  that  he  owed  the  Zamind&r  only  rupees  236  ;  (2)  that 
neither  notice  nor  demand  had  been  served  on  him  ;  and  (3) 
that  he  had  not  been  furnished  with  a  list  of  the  property 
attached. 

The  Sub-Collector  gives  no  decided  opinion  as  to  the 
execution  of  the  muchalk^  in  point  of  fact,  but  proceeds 
to  declare  that  it  is  illegal  and  invalid  by  reason  of  the 
omission  in  its  preparation  of  certain  of  the  requirements 
specified  in  section  V,  Regulation  XXX  of  1802 ;  and  he 
further  decides  that  the  attachment  itself  was  illegal,  as  the 
demand  for  the  kist  which  led  to  the  attachment  was  made 
before  it  fell  due.  He  therefore  ordered  the  release  of  the 
property  belonging  to  Ranga  Rau  which  had  been  attached. 

The  plaintiff  appealed,  urging  among  other  reasons,  that 
though  notice  of  the  attachment  had  been  given  before,  yet, 
that  the  defendant's  property  had  not  been  seized  until  after 
the  rent  had  become  due. 

The  Civil  Judge  after  observing  that  as  Mr.  Fondclair 
was  lessee  and  patta-holder,  the  Zamind&r  was  justified  in 
sequestering  property  belonging  only  to  him,  and  that  pro- 
cess should  have  been  issued  against  the  lands  only  of  the 
renter,  seems  to  have  been  of  opinion  that  no  such  privity 
existed  between  the  plaintiff  and  the  defendant  as  entitled 
the  plaintiff  to  enforce  any  part  of  his  claim,  and  fiirther  that 
the  attachment  was  invalid  on  the  legal  grounds  taken  by 
the  Sub-Collector. 
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1862.  We  are  unable  to  adopt  the  view  of  the  Zamfnd^'s 

&  A,  No.  851  claim  and  the  attachment  which  the  lower  courts  have  taken. 
¥  ^^^^'  We  observe  that  the  defendant  was  content  to  resist  the 
Zamind&r's  claim  for  rent,  on  the  ground,  substantially,  that 
the  sum  demanded  from  him,  embraced  arrears  which  had 
accrued  on  lands  not  placed  in  his  occupancy  by  his  superior 
renter.  And  we  are  of  opinion  that  in  regard  to  those  lands, 
of  which  he  had  obtained  actual  possession  firom  Mr.  Fond- 
clan*,  there  had  been  established  between  Ranga  Bau  and 
the  Zamlnd&r,  a  privity  such  as  gave  the  latter  a  right  to 
realize  the  amount  of  kists  outstanding  in  respect  of  those 
lands  notwithstanding  either  the  failure  to  prove  the  execu- 
tion of  a  muchalki  by  the  defendant  to  the  plaintiff,  or  the 
objection  taken  to  it  on  the  ground  of  informality.  We  do 
not  consider  that  the  fetct  of  a  notice  of  arrears  of  rent 
having  reached  the  sub-renter  shortly  before  a  portion  of 
those  arrears  fell  due,  is  sufficient  in  this  case  to  vitiate  the 
attachment  which  was  put  in  force  only  when  the  entire 
amount  of  arrears  claimed,  had  become  due  and  payable. 

We  therefore  reverse  the  judgments  of  the  courts  below, 
and  adjudge  as  payable  by  the  defendant  to  the  plaintiff,  a 
sum  of  rupees  236,  and  declare  that  to  the  extent  of  enforcing 
the  payment  of  that  amount  the  attachment  is  valid. 

The  costs  of  the  proceedings  before  the  Sub-Collector 
will  be  borne  by  the  plaintiff,  and  each  party  will  bear  his  own 
costs  of  the  appeals  to  the  Civil  Court  and  to  this  Court. 

Appeal  aUowed, 
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appellate  3ntimttion  (a) 

Befprred  Case  No,  2  of  1862. 

Muttiya'  Pillai  against  Western. 

The  fourth  section  of  the  Statute  of  Frauds  applies  to  cases  in  which 
the  defendant  alone  is  a  British-born  subject. 

CASE  referred  for  the  opinion  of  the  High  Court  by       1862. 
E.  B.  Swinton,  the  Judge  of  the  Court    of  SmaU -#^^S^^ 
Causes  at  Tanjore,  under  Act  XLII  of  1860,  section  13.  1862. 

The  plaintiff  sued  the  defendant  for  moneys  due  on  ac- 
count of  goods  sold  and  delivered  to  one  MacFarland,  which 
moneys  the  defendant  promised  to  pay.  The  defendant 
pleaded  non-assumpsit,  and  it  appeared  that  his  promise  was 
not  m  writing.  The  plaintiff  was  a  Hindd,  the  defendant  a 
British-bom  subject,  and  the  Court  of  Small  Causes  dismiss- 
ed the  suit,  subject  to  the  opinion  of  the  High  Court  as  to 
whether  the  Statute  of  Frauds  applied. 

No  counsel  were  instructed.  ^ 

The  judgment  of  the  Court  was  delivered  by 

Scotland,  C.  J. : — The  question  referred  for  the  opinion 
of  the  High  Court  is  whether  the  Statute  of  Frauds  is  ap- 
plicable only  to  cases  where  both  parties  are  European 
British  subjects,  or  also  to  those  in  which  the  defendant 
alone  is  such  ? 

The  defendant  being  a  British'^bom  subject,  the  question 
of  the  validity  of  the  alleged  contract  must,  we  think,  be 
governed  by  English  law  as  in  force  here ;  and,  under  the 
fourth  section  of  the  Statute  of  Frauds,  it  was  necessary 
that  the  promise  of  the  defendant  to  pay  the  debt  of 
MacFarland,  his  brother-in-law,  should  have  been  in  writing. 

Note. — A  Hindu  defendant  cannot  rely  on  the  Statute  of  Frauds, 
though  the  plaintiff  is  a  British-bom  subject :  Borrowdaile  v.  Chaiiuook 
Buxyram,  1  Ind.  Jur.  71.  That  Statute  (29  Car.  11.  c.  3)  was  introduced 
into  India  under  the  Charter  of  1726. 

(a)  Present  Scotland,  C.  J.  and  Phillips,  J. 
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apptllaU  Siun£(tii(tion  {a) 

Regular  Appeal  No.  1  of  1862. 

RangAsva'mi  Ayyanga'r. Appellant, 

Vanjulata'mma'l  and  others Reapondente. 

A  sale  by  a  Hindu  vridow  of  land  inherited  by  her  from  her  husband 
is  valid  only  when  made  of  necessity,  and  for  certain  purposes  ;  but  on 
this  point,  where  the  plaintiff  in  a  suit  to  set  aside  such  a  sale,  has  relied 
in  the  Court  below  solely  on  the  g^round  that  the  land  had  been  devised  in- 
consistentlv  with  the  exercise  of  the  widow's  power  of  sale,  the  Appellate 
Court  will  be  satisfied  with  evidence  less  complete  and  positive  than  would 
otlierwise  have  been  required. 

1S62.       nnHIS  was  a  regular  appeal  from  the  decree  of  E.  W.  Bird, 

J^j^   j     "^    the  Acting  Civil  Judge  of  Negapatam,  dismissing  the 

of  1862.     Original  Suit  No.  2   of  1860,  which  was  brought  for  the 

recovery    of  certain    m&lguz&ri    lands    valued    at   rupees 

13,816-11-5. 

Bra/nson  for  the  appellant,  the  plaintiff. 

Sa4ag6pdckdrlu  for  the  respondent,  the  first  defendant. 

The  facts  of  the  case  sufficiently  appear  from  the  follow- 
ing judgment     ■ 

The  plaintiff  sued  as  the  adopted  son  of  one  Aravamu- 
dayyangdr,  who  died  in  1843,  for  the  recovery  of  the  village 
of  Chettip^am,  which  formed  part  of  the  estate  of  the  de- 
ceased. The  plaintiff  rested  his  case  on  the  ground  that  in 
1845,  during  his  minority,  the  second  and  third  defendants, 
the  widows  of  the  deceased,  had  illegally  sold  the  village  to 
Ann&vayyang&r,  the  father-in-law  of  the  first  defendant. 

The  Acting  Civil  Judge  was  of  opinion  that  the  sale  in 
question  had  been  made  bon&  fide  for  the  liquidation  of  family 
debts,  and  that  the  plaintiff  himself  on  attaining  his  majority 
had  ratified  the  sale  by  a  deed  of  release,  dated  the  29th 
August  1857,  and  marked  No.  1.  The  Acting  Civil  Judge 
accordingly  dismissed  the  suit  with  costs. 

The  plaintiff  has  now  appealed  against  this- decision. 

We  observe  that  in  his  original  plaint  the  plaintiff 
contested   the   sale    in   fisivour   of  the    vendee    Ann&vay- 

(a)  Present  Phillips  and  Prere,  J  J. 
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yaiig&r,  who  is  now  represented  by  the  first  defendant,       ^^^2- 
solely  on  the  ground  that  by  a  will  executed  by  the  deceas-  "g.  a.  No.  l 
ed  Aravamudayyangar,  the  adoptive  father  of  the  plaintiff,     ^^  ^^^^' 
the  village  in  question  had  been  specifically  allotted  for  chari- 
table purposes.     It  being  apparent,  however,  that  no  legal  act 
of  endowment  had  taken  place,  and  that  the  Case  must  there- 
fore be  governed  by  the  rules  of  Hind6  law,  the  coimsel  for 
the  plaintifi*,  on  the  hearing  before  the  High  Court,  virtually  -^^l/^^ 

abandoned  this  ground  as  untenable,  and  rested  his  case         /^'^""^^^'^ 
chiefly' on  the   aigument  that  by  Hind6  law  no  such  sale 


by  the  widow  is  good  and  valid  unless  executed  under  the        \^\  {/'^'i^'i  /^/ 
pressure  of  necessity  and  for  certain  specified  purposes.     We      ,   ^^^'^zz^^ 
folly  recognize  the  correctness  of  this  rule,  but  are  at  the  ^^iXO^^y^ 

same  time  of  opinion  that  we  may  justly  and  reasonably  be  sa- 
tisfied with  less  complete  and  positive  evidence  on  this  point 
than  would  have  been  required  from  the  first  defendant,  if 
this  ground  had  been  taken  by  the  plaintiff  in  the  first 
instance.  Adverting  to  the  fact  that  the  sale  was  not  ori^ 
ginally  disputed  on  this  ground,  we  think  that  the  first  de- 
fendant has  adduced  sufficient  proof  to  show  that  the  sale 
was  made  bon&  fide  for  the  pajrment  of  debts,  and  for  the  be- 
nefit of  the  general  estate,  as  asserted  by  the  first  defendant. 

With  respect  to  the  deed  of  release  No.  I,  which  was 
signed  by  the  plaintiff  on  coming  of  age,  it  is  to  be  remarked 
that  in  this  document,  which  purports  to  be  a  receipt  for 
the  fiunily-estate  then  delivered  to  the  plaintiff,  the  names  of 
the  viUages  then  constituting  the  estate,  seven  in  number, 
are  distinctly  specified,  and  it  is  patent  on  the  face  of  the 
document  that  the  village  now  in  dispute  is  onutted  from 
the  list.  The  plaintiff  in  this  document  further  expresses 
himself  fully  satisfied  with  the  mode  in  which  the  estate 
had  been  managed  during  his  minority,  and  ratifies  the  acts 
of  the  executors.  He  must  therefore  be  taken  to  have  dis- 
tinctly assented  to  the  alienation  of  the  village  in  question. 
We  consequently  affirm  the  decree  of  the  Acting  Civil  Judge, 
and  (Jismiss  this  appeal  with  costs. 

Appeal  diamis9ed. 
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apptUate  9urtfi(litctton  (a) 

Crvniinal  Petition,  No.  69  of  1862. 

The  Queen  against  Subbanna  Qaundan  and  others. 

To  constitute  the  offence  of  preferring  a  false  charge,  under  sec.  211 
of  the  Penal  Code,  the  charge  need  not  be  made  before  a  magbtrate.  Nor 
need  the  charge  have  been  fulljr  heard  and  dismissed :  it  is  enough  if  it 
is  not  pending  at  the  time  of  trial. 

oJ^^' 27  T^^^  petitioners  were  convicted  under  section  211  of  the 
CriZp,'  -*-  PenaJ  Code  (Act  XIV  of  1860),  by  S.  N.  Ward,  the 
iVb.  69  0/1862.  Sessions  Judge  of  Coimbatore,  for  fidsely  charging  the  prose- 
cutor with  having  committed  the  offence  of  highway  robbery, 
knowing  that  there  was  no  just  or  lawftd  ground  for  such 
charge.  The  charge  had  been  preferred  before  an  inspector 
of  police,  who  disbelieved  ajid  refused  to  act  upon  it. 

Section  211  of  the  Penal  Code  enacts  that  "  whoever 
with  intent  to  cause  injury  to  any  person,  institutes,  or 
causes  to  be  instituted,  any  criminal  proceeding  against  that 
person,  or  fiJsely  charges  any  person  with  having  committed 
an  offence,  knowing  that  there  is  no  just  or  lawful  ground 
for  such  proceeding  or  charge  against  that  person,  shall  be 
punished"  as  therein  mentioned. 

Branson  for  the  petitioners.  The  conviction  was 
wrong,  for,  first,  it  did  not  appear  that  the  charge  was 
made  before  a  magistrate,  and,  secondly,  it  did  not  appear 
that  the  charge  was  finally  disposed  of  in  the  prosecutor's 
favour,  and  this  it  would  be  necessary  for  the  plaintiff  to 
prove  in  the  case  of  an  action  for  a  malicious  prosecution. 

Scotland,  C.  J. : — ^To  constitute  the  offence  of  preferring 
a  fedse  charge  contemplated  in  section  211  of  the  Penal 
Code,  it  is  not  necessary  that  the  charge  should  be  before 
a  magistrate.  It  is  enough  if  it  appear,  as  it  does  in  the 
present  case,  that  the  charge  was  deliberately  made  before 
an  officer  of  police,  with  a  view  to  its  being  brought  before 
a  magistrate.  Of  course  a  mere  random  conversation  or 
remark  would  not  amount  to  a  charge.  As  to  the  other 
point  it  is  said  that  it  must  appear  that  the  charge  Mras 

(a)  Present  Scotland  C,  J.  and  Phillips,  J. 
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fiillv  heard  and  dismissed.    That  is  not  necessary.     It  is   ^  ^  \*«2. 

October  27. 
enough  in  a  case  like  the  present  if  it  appear  that  the  charge      crtmTJT^ 

is  not  still  pending.    An  indictment  for  falsely  charging  NO'^^on^^^- 

could  not  be  sustamed  if  the  accusation  were  entertained 

and  still  remained  under  proper  legal  enquiry.     Here  the 

&ct8  that  the  inspector  of  police  refused  to  act  upon  the 

charge,  and  that  no  further  step  was  taken,  are  enough  to 

bring  the  case  within  section  211. 

Phillips,  J.  concurred. 

Coruviction  affirmed. 


^nffittal  ^unsanction  (a) 

Oriminal  Case  Reserved. 
The  Queen  agai/nst  Willans. 

An  indictment  for  cheating,  under  sections  415  and  420  of  the  Penal 
Code,  should  state  that  the  property  obtained  was  Uie  property  of  the  person 
defrauded.    But 

An  indictment  defective  in  this  respect  is  defective  for  uncertainty 
and  muat  be  objected  to,  if  at  all,  before  the  jury  is  sworn. 

Senble  the  latter  part  of  section  41  of  Act  XVllI  of  1862,  only  gives 
power  to  amend  where  the  defect  is  formal. 

CASE  stated  by  Scotland,  C.  J.  1862. 

"  The  prisoner,  William  Russell  Willans,  was  tried  and 
convicted  before  me  of  the  offence  of  cheating  under  sections 
415  and  420  of  the  Indian  Penal  Code.  The  indictment 
charged  the  offence  to  be  by  falsely  pretending  to  the  pro- 
secutor Abdulla  S&hib  that  a  certain  order  drawn  by  the  said 
William  Russell  Willans,  otherwise  called  William  Russell, 
on  the  manager  of  the  Oriental  Bank  of  Madras  was  a  valuable 
security  for  the  payment  of  money,  and  that  the  prisoner 
thereby  deceived  the  said  Abdulla  S4hib,  and  firaudulently 
induced  him  to  pay  the  siun  of  two  hundred  and  ninety- 
two  rupees  and  eight  annas  to  him  the  said  William 
Russell  Willans,  otherwise  called  William  Russell,  in  ex- 
change for  the  said  order,  in  consequence  of  which  the  said 
Abdulla  S&hib  suffered  damage  in  his  property:  Whereas 
in  truth  and  in  fact  the  said  order  was  not  a  valuable  seciuity 

(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
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1862.  for  the  pajrment  of  money,  and  the  said  William  Russell 
— ^-^-^ — '—  Willans,  otherwise  called  William  Russell,  had  no  funds  in 
the  said  Oriental  Bank  at  the  time  he  drew  and  delivered 
such  order,  or  at  the  time  of  the  presentation  for  pajrment  of 
the  said  order,  or  at  any  time  between  the  said  dates,  as  he 
the  said  William  Russell  Willans,  otherwise  called  William 
Russell,  well  knew,  and  that  he  has  thereby  committed  an  of- 
fence punishable  under  section  420  of  the  Penal  Code. 

"  At  the  close  of  the  case  for  the  prosecution,  it  was  ob- 
jected by  the  counsel  for  the  prisoner  that  the  indictment 
contained  no  allegation  that  the  money  which  it  was  alleged 
the  prisoner  had  by  deceit  fraudulently  induced  the  prosecu- 
tor AbduUa  Sihib,  to  pay  to  him,  the  prisoner,  was  the  pro- 
perty of  the  said  Abdulla  S^hib :  that  this  allegation  was 
as  necessary  and  material  in  an  indictment  for  cheating  un- 
der the  Penal  Code,  as  it  was  before  the  Code  came  into 
operation ;  and  that  the  indictment  therefore  was  wholly  de- 
fective and  bad.  I  entertained  doubts  upon  the  point,  and 
declined  to  express  any  opinion  at  the  time ;  but  as  the  evi- 
dence fully  proved  that  the  money  was  the  property  of  the 
prosecutor,  I  decided  that  the  indictment  should  be  con- 
sidered afl  amended  so  as  to  meet  the  objection,  if  I  had 
the  power  to  amend.  The  case  was  afterwards  left  to  the 
jury,  and  they  found  the  prisoner  guilty ;  and  I  passed  upon 
him  a  sentence  of  five  months'  rigorous  imprisonment,  reserv- 
ing for  the  consideration  and  judgment  of  the  High  Court, 
first,  the  validity  of  the  objection  taken,  and,  secondly,  if  the 
objection  was  valid,  whether  I  had  power  to  amend  the 
indictment." 

Branson  for  the  prisoner,  argued  that  it  was  necessary 
to  allege  the  property  obtained  to  be  that  of  the  prosecutor. 
He  cited  Reg.  v.  Norton{a\  MaHim  v.  The  Qu£en{b),  Beg. 
v.  Parker(c),    Beg.  v.  Mar8h{d). 

BrrTLESTON,  J.  referred  to  Beg.  v.  8ill(e). 

Branson.  That  case  decides  that  the  omission  to  state 
whose  property  the  money  obtained  was,  is  not  a  formal 

(0)  8  G.  &  P.  196.  (c\  8  Gale  &  Day.  709. 

(b)  3  NcT.  &  P.  472.  (d)  1  Den.  C.  C.  505. 

{€)  22  L.  J.  M.  Q.  41,  S.  C. 
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defect  such  as  will  be  cured  by  14  and  15  Vict.  c.  100,  sec.  25    ^  ^^^\^ 

October  80. 

from  which  sec.  22  of  the  Indian  Act  XVI  of  1852  is  copied.  " 

BiTTLESTON,  J. :— The  later  Act  XVIII  of  1862  contains 
an  important  addition.  Section  41  enacts  that  "  Every  ob- 
jection to  any  indictment  for  uncertainty,  or  for  any  formal 
defect  apparent  on  the  face  thereof,  shall  be  taken  by  de- 
murrer or  motion  to  quash  such  indictment,  before  the  jury 
shall  be  sworn,  and  not  afterwards."  Is  not  your  objection 
as  to  matter  of  uncertainty  ? 

Branson.  The  Act  must  mean  uncertainty  arising  from 
matter  alleged.  It  cannot  mean  uncertainty  from  matter 
not  allied,  for  if  so  an  indictment  need  only  charge  that 
the  prisoner  committed  theft  or  murder,  and  it  might  be 
urged  that  it  was  merely  objectionable  for  uncertainty,  and 
therefore  not  bad  in  arrest  of  judgment. 

Every  thing  shall  be  presumed  against  the  pleader ;  and 
accordingly,  as  it  is  not  alleged  here  that  the  money  was  the 
money  of  the  prosecutor,  we  must  presume  that  the  money 
was  not  his.  If  so  there  is  no  uncertainty.  Then  as  to 
amendment,  there  was  no  variance,  and  therefore  Act  XVIII 
of  1862,  sec.  1,  does  not  apply. 

Scotland,  C.  J. : — I  am  of  opinion  that  upon  the  con- 
struction which  it  seems  to  me  must  be  put  on  Act  XVIII 
of  1862,  sec.  41,  the  objection  now  taken  is  not  fatal  to  the 
indictment. 

We  must  first  see  how  the  law  stood  before  that  Act 
was  passed,  and  then  consider  whether  the  objection  is  not 
met  by  the  enactment  in  section  41. 

The  indictment  charges  that  the  prisoner,  by  pretending 
that  the  order  therein  mentioned  was  a  valuable  security, 
deceived  the  prosecutor,  and  fraudulently  induced  him  to 
pay  rupees  292-8-0  to  the  prisoner  in  exchange  for  such 
order,  in  consequence  of  which  the  prosecutor  suffered  da- 
mage in  his  property.  Now  the  415th  section  of  the  Penal 
Code  declares  that  whoever,  by  deceiving  any  person,  fraudu- 
lently or  dishonestly  induces  the  person  so  deceived  to  de- 
liver any  property  to  any  person is  said  to  "cheat." 

Reading  the  indictment  with  this  section  alone  I  should 
not    have    hesitated    to    come    to    the    conclusion    that 
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1862.       it  was  a  good  indictment.     To   constitute  the  offence  of 

October  30.  ,         ,  -■.  *.     i      ^    -i 

cheating,  it  would  seem,  jfrom  the  wording  of  the  Code,  to  be 

enough  to  allege  that  the  property  obtained  was  in  the 
possession  of  the  person  de&auded,  and  that  it  is  not  neces- 
sary to  allege  that  such  property  belonged  to  him.  And 
even  if  this  were  not  so,  when  I  find  it  alleged  in  the  indict- 
ment that  the  prisoner  deceived  the  prosecutor  by  the  fiJse 
pretence  therein  stated,  and  fraudulently  induced  him  to  pay 
the  money,  and  that  in  consequence  of  such  payment  the 
prosecutor  sufiered 'damage  in  his  property,  I  should,  but  for 
the  cases  cited,  have  not  hesitated  to  say  that  this  amounted 
to  a  sufficient  statement  that  the  money  belonged  to  the 
prosecutor. 

There  has,  however,  been  a  series  of  cases,  commencing 
with  Beg.  v.  Norton  and  ending  with  Eeg.  v.  Silly  which 
decide  that  in  indictments  for  obtaining  money  by  felse  pre- 
tences and  for  a  conspiracy  to  cheat,  you  must  state  whose 
the  property  was.  We  must  see,  then,  what  is  the  ground  of 
the  decisions  in  those  cases,  and  it  seems  to  me  that  they 
rest  on  the  ground  of  uncertainty  as  to  the  offence 
alleged.  Lord  Denman  and  Patteson,  J.,  in  Martin  v.  The 
Queen{a),  say  that,  notwithstanding  the  introduction  of  the 
word  "  feloniously,"  it  is  consistent  with  the  allegation  in  the 
indictment  that  the  property  may  have  been  the  prisoner's 
OMTi  property  and  the  decision  in  this  and  the  following 
cases  of  Eeg.  v.  Parker  and  Beg.  v.  Marsh  was  that  the  in- 
dictment was  defective  for  uncertainty. 

Then  Beg.  v.  Sill  shews  how  these  cases  have  been 
dealt  with.  There  the  indictment  did  not  allege  that  the 
property  was  the  property  of  the  prisoner,  and  the  ob- 
jection was  taken  on  a  writ  of  error.  Lord  Campbell,  C.  J. 
in  giving  judgment  says  "  I  am  reluctantly  compelled  to ' 
give  effect  to  this  objection.  It  is  admitted  that  before  the 
14«  &  15  Vict.  c.  100  it  was  necessary  in  such  an  indict- 
ment as  this  to  state  in  whom  the  property  or  the  money 
was.  Whether  I  should  have  entirely  concurred  in  these 
decisions  is  another  matter.  Possibly  I  should  have  thought 
that  no  injustice  would  be  done  by  omitting  that  statement, 
but  I  feel  myself  bound  by  those  solemn  decisions."    Then 

(a)  3  Nev.  and  P.  472. 
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as  to  whether  the  law  had  been  altered  in  this  respect  by  1862. 
the  14  &  15  Vict.  c.  100,  he  says:  "But  I  think  that  this  ^^''^'^^^' 
is  not  a  formal  defect,  because  the  allegation  as  to  the  own- 
ership of  the  property  is  one  which  must  be  proved  as  alleged," 
and  concludes  "  I  will,  however,  express  a  hope  that  the 
legislature  in  its  wisdom  will  on  the  first  opportunity 
alter  this  nicety,  which  appears  to  me  to  be  in  reality  not 
material  to  the  guilt  or  innocence  of  the  party  accused.** 
Coleridge,  J.  observes:  "I  think  therefore  that  in  spite 
of  sec.  8(a)  it  is  still  necessary  to  state  the  ownership  of 
the  property  obtained  by  false  pretences,  and  that  the  omis- 
sion is  not  merely  formal,  such  as  is  cured  after  verdict  by 
sec.  25."  And  Wightman,  J.  says :  "  It  is  agreed  that  the 
question  before  us  arises  under  the  14  &  15  Vict.  c.  100. 
Without  that  statute  we  should  be  bound  by  the  previous 
decisions,  although  it  is  possible  that  if  the  question  were 
still  open,  we  might  now  decide  differently."  He  then  refers 
to  sec.  8(a),  and  continues :  "  It  seemed  to  me  a  question 
of  some  doubt,  which  I  still  feel,  whether  this  does  not  also 
make  the  indictment  sufficient  without  a  statement  that  the 
money  obtained  is  the  property  of  any  particular  person. 
No  doubt  it  must  appear  in  the  course  of  the  proceeding 
that  it  belonged  to  somebody,  otherwise  there  would  be  no 
intent  to  defraud  anybody.  However,  after  the  decisions 
which  have  been  referred  to,  I  must  consider  that  this  alle- 
gation is  not  included  in  the  statement  of  an  intent  to 
defraud,  and  I  therefore  concur  with  the  rest  of  the  Court." 

Now,  whilst  Reg.  v.  SiU  confirms  the  former  decisions, 
it  is  clear  that  the  Judges  do  not  go  entirely  with  the 
ground  upon  which  those  decisions  rest.  They  felt  them- 
selves bound  by  authority,  and  acted  accordingly.  We  in 
the  same  way  bow  to  the  decisions  in  question,  confirmed 
as  they  are  by  the  last,  which  was  a  solemn  proceeding  on  a 
writ  of  error ;  and  are  thus  brought  to  a  similar  question 
in  effect  to  that  before  the  Queen's  Bench  in  Beg.  v.  Sill,  viz. 
whether  section  41  of  Act  XVIII  of  1862  precludes  the 
defendant's  counsel  from  succeeding  on  the  objection  ? 

The  question  is,  do  the  words  in  the  section  "  for  uncer- 

(a)  This  provides  that  it  shall  be  sufficient  to  state  that  the  defend- 
ant did  the  act  with  intent  to  defraud,  without  alleging  the  intent  to 
defraud  any  particular  person. 
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1862.  tainty"  extend  to  objections  other  than  formal?  It  seems 
^^  ^  *"  '  impossible  to  read  this  section  41  and  say  that  the  words 
"  for  uncertainty"  introduced  before  the  words  "  or  any 
formal  defect,"  do  not  apply  to  objections  for  other  than 
formal  defects.  These  words  "  for  uncertainty"  do  not  oc- 
cur in  the  former  Indian  Act  XVI  of  1852,  and  in  every 
other  respect  the  provision  in  this  section  is  the  same  in 
both  acts,  and  we  find  them  introduced  into  an  Act  passed 
after  the  decision  of  the  cases  cited.  If  then  the  words 
"  for  uncertainty"  apply,  as  I  think  they  do,  to  defects  of  a 
substantial  character,  as  distinguished  fix)m  mere  formal 
defects,  the  question  is,  is  not  the  present  an  objection  for 
uncertainty  ?  There  can  be  no  doubt  that  it  is.  The  allega- 
tions of  the  indictment  are  consistent  with  the  property 
being  that  of  the  prosecutor.  But  they  may  also  be  said 
not  to  be  inconsistent  with  the  property  being  that  of  ano- 
ther. I  am  therefore  of  opinion  that  the  section  applies,  al- 
though the  objection  is  not  for  a  mere  formal  defect. 

It  was  said  that  upon  this  construction  hardly  anything 
need  be  stated  in  an  indictment,  imless  the  objection  be 
taken  before  the  jury  is  sworn.  But  cases  may  arise  where 
the  prisoner  may  be  at  liberty  to  move  the  Court  in  arrest 
of  judgment — for  instance,  the  only  construction  to  be  put 
on  the  indictment  may  show  that  it  alleges  no  offence  in  law, 
and  yet,  this  defect  not  having  been  pointed  out  before 
the  jury  are  sworn,  the  case  may  have  gone  on  and  the  evi- 
dence proved  an  offence  of  which  the  defendant  may  have 
been  convicted.  I  think  that  in  such  a  case  the  prisoner 
would  be  entitled  to  move  in  arrest  of  judgment,  not  on 
the  ground  of  the  indictment  being  bad  for  uncertainty,  but 
because  it  charged  no  offence(a).  -  When  the  objection  is  on 
the  ground  of  uncertainty,  the  Act  XVIII  of  1862,  works  no 
real  hardship  or  injustice  in  requiring  the  prisoner  to  demur 
or  move  to  quash  the  indictment.  If  the  indictment  is  got 
rid  of  by  such  demurrer  or  motion,  the  prisoner  cannot 
plead  this  in  answer  to  a  second  indictment ;  and  if,  on  the 
other  hand,  he  does  not  take  the  objection,  and  the  case  is 

(a)  And  even  though  the  defendant  hioLself  omit  to  move  in  arrest 
of  judgment,  the  Court,  if  satisfied  that  the  prisoner  has  not  been  found 
guilty  of  any  offence  in  law,  will  of  itself  arrest  the  judgment,  1  East  146. 
jBut  the  judgment  of  acquittal  thereupon  given  will  bi  no  bar  to  a  fresh 
indictment. 
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tried,  the  evidence  will  get  rid  of  all   uncertainty  and  he    r>  ^^^-^ 
cannot  complain  if  his  offence  is  proved.     The  provision 
contained  in  section  41  I  consider  very  beneficial. 

As  to  the  second  point, — ^whether  the  Court  could  have 
amended  ? — ^as  it  is  not  necessary  to  answer  the  question,  any 
thing  I  now  say  must  be  considered  merely  obiter  dictum. 
But  it  certainly  seems  that  the  latter  part  of  section  41 
only  gives  power  to  amend  when  the  defect  is  formal.  The 
power  may  for  good  reasons  have  been  advisedly  so  confined. 

BiTTLESTON,  J. : — I  am  of  the  same  opinion.  The  only 
question  is  whether  the  objection  is  one  for  uncertainty.  If 
it  is,  then  it  was  taken  too  late,  and  the  prisoner  cannot  now 
have  the  benefit  of  it. 

The  indictment  is  defective.  On  that  point  we  are 
bound  by  Reg,  v.  8iU.  To  be  perfect,  this  indictment  should 
have  contained  a  clear  all^ation  that  the  property  was  the 
property  of  the  prosecutor.  That  rule  was  derived  fix)m 
times  when  great  strictness  was  required  in  pleading.  A 
statement  of  the  ownership  of  the  property  was  only  requir- 
ed to  give  certainty  to  the  description  of  the  offence ;  and 
the  cases  all  go  on  the  ground  that  the  omission  of  such 
statement  causes  uncertainty  as  to  the  offence,  and  thereby 
creates  a  difficulty  in  pleading  auterfaia  convict  or  auterfoia 
acqait  in  bar  to  a  subsequent  indictment  for  larceny  in  res- 
pect of  the  same  transaction.  Reg.  v.  MartinfaJ  per  Lord 
Denman. 

The  allegations  in  this  indictment  leave  it  uncertain 
whether  or  not  the  property  belonged  to  the  prosecutor. 
They  do  no  more  than  that.  They  cannot  be  taken,  as  Mr. 
Branson  puts  it,  to  negative  that  the  property  was  the  pro- 
secutor's. The  indictment  is  insufficient  by  leaving  the  own- 
ership uncertain,  but  it  is  not  bad  by  alleging  that  the 
money  was  not  the  prosecutor's  property.  It  comes  accord- 
ingly within  section  41.  I  do  not  see  how  we  can  limit 
tkis  section  by  confining  its  application  to  formal  defects. 
The  subsequent  part  of  the  section  makes  a  distinction 
as  to  what  the  Court  may  do,  or  is  to  do,  when  the  ob- 
jection is  taken  in  time.    If  the  objection  is  on  the  ground 

(0)  8  A  &  E.  481. 
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of  uncertainty  being  other  than  a  formal  defect,  the  Court 
has  no  power  to  amend.  If  it  is  for  a  formal  defect,  ot  an 
uncertainty  merely  amounting  to  such,  then  the  Court  may 
amend. 

If  Stat.  14  &  15  Vict.  c.  100,  s.  25  had  contained 
these  words  which  are  inserted  in  the  Indian  Act,  the  judg- 
ment in  Beg,  v.  SiU  would  certainly  have  been  in  favour 
of  a  conviction. 

Conviction  affirmed. 

Note. — The  allegation  that  the  money,  etc.  obtained  was  the  proper- 
ty of  the  person  whom  it  was  intended  to  defraud  is  expressly  declared 
to  be  unnecessaiy  by  Stat.  24  and  25  Vict.  c.  96,  s.  88. 


Original  %vx\^\xi\tm  {a) 

Criminal  Case  Beserved. 


1862. 
October  80. 


The  Queen  agavaat  'Aidru's  SA'mB. 

The  materiality  of  the  subject-matter  of  the  statement  is  not  a  sub- 
stantial part  of  the  offence  ot  giving  fabe  evidence  in  a  judicial  pro- 
ceedkg ;  and  an  indictment  under  sections  191,  193  of  the  Penal  Code, 
though  it  does  not  allege  materiality,  is  good  if  it  alleges  sufficiently  the 
substance  of  the  offence. 

/^ASE  stated  by  Scotland,  C.  J. 

"  The  prisoner  'Aidr6s  Sdhib  was  tried  and  convicted  be- 
fore me  of  the  offence  of  intentionally  giving  Mse  evidence 
in  a  judicial  proceeding  under  sections  191  and  193  of  the 
Indian  Penal  Code.  The  indictment  charged  that  the  pri- 
soner on  the  25th  day  of  September  1662  at  Madras,  ''  while 
being  examined  as  a  witness  in  a  judicial  proceeding  th^n 
and  there  pending  before  the  Honourable  Sir  Cblley  Harman 
Scotland,  Knight,  Chirf  Justice,  and  the  Honourable  Sir 
Adam  Bittleston,  Knight,  Puisne  Justice  of  the  High  Court 

{a)  Present  Scotland,  G.  J.  and  Bktleston,  J. 
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of  Judicature  at  Madras  and  Judges  of  the  said  High  Court,        1862. 
and  being  legally  bound  by  an  oath  to  state  the  truth,  inten-  ^ — ^ 

tionally  gave  false  evidence,  by  falsely  stating  that  he  the 
said '  Aidr6s  Sihib,  otherwise  called  KAdar  Mast&n  Sdhib,  did 
not  sign  the  exhibits  produced  at  the  trial  of  the  action  of 
J.  H.  Mollow  and  others  against  the  said  'Aidrfis  Sdhib,  other- 
wise called  K£dar  Mast&n  S&hib,  and  marked  respectively 
A,  B,  Cand  E,  he  the  said  'Aidrfis  S4hib,  otherwise  called 
K^idar  Hasten  Sihib,  at  the  time  he  made  the  said  state- 
ment, well  knowing  the  same  to  be  false :  Whereas  in  truth 
and  in  feet  the  said  'Aidrtis  Sfihib,  otherwise  called  Kddar 
Mast^n  S£hib,  had  signed  the  said  exhibits,  and  that  he 
has  thereby  committed  an  offence  punishable  under  section 
198  of  the  Penal  Code." 

"  At  the  close  of  the  case  for  the  prosecution  it  was  ob- 
jected by  the  counsel  for  the  prisoner  that  the  indict- 
ment was  wholly  defective  and  bad  on  the  several  following 
grounds. 

"  First  That  the  indictment  did  not  allege  before  whom 
or  what  Court  the  oath  by  which  the  prisoner  was  legally 
bound  to  state  the  truth  was  taken,  and  that  it  was  con- 
sistent with  the  allegations  in  the  indictment  that  the  oath 
was  not  taken  before  a  court  of  justice  or  a  judge. 

"  Secondly.  That  the  indictment  did  not  sufficiently 
allege  that  the  oath  was  taken  by  the  prisoner  as  a  witness 
in  a  judicial  proceeding  and  upon  and  during  the  trial  stated 
in  the  indictment. 

"  Thirdly.  That  the  indictment  did  not  allege  or  show 
that  the  false  statement  made  by  the  prisoner  was  material 
to  the  matter  of  the  judicial  proceeding  in  which  such  state- 
ment was  made. 

"  I  expressed  no  opinion  upon  the  points,  and  the  case 
being  afterwards  left  to  the  jury,  they  found  the  prisoner 
guilty,  and  I  passed  upon  him  a  sentence  of  seven  years' 
transportation,  reserving  the  above  objections  for  the  con- 
sideration and  judgment  of  the  High  Court." 

Branson  for  the  prisoner. 


40  MADRAS  HIGH  COURT  REPORTS. 

1862.  1.  The  indictment  merely  alleges  that  the  prisoner 
being  legally  bound  by  an  oath  to  state  the  truth  inten- 
tionally gave  fidse  evidence.  It  is  consistent  with  the  alle- 
gation that  the  prisoner  was  never  sworn  before  a  court  of 
justice  or  a  judge.  The  word  "oath,"  according  to  the 
Penal  Code,  section  51,  includes  a  solemn  affirmation  substi- 
tuted by  law  for  an  oath,  and  any  declaration  required  or  au- 
thorized by  law  to  be  made  before  a  public  servant,  or  to  be 
used  for  the  purpose  of  proof,  whether  in  a  court  of  justice 
or  not. 

2.  The  indictment  does  not  state  that  the  prisoner 
was  sworn  in  any  judicial  proceeding.  Neither  does  it  state 
that  the  judicial  proceeding  therein  mentioned  was  the  trial 
of  the  action  of  Mollow  v.  'Aidriia  Sdhib.  In  Reg.  v.  Bar- 
tholomew(a)  Alderson  B.  held  an  indictment  for  perjury 
insufficient,  as  it  did  not  clearly  and  distinctly  charge  the 
prisoner  with  taking  a  false  oath  in  a  matter  stated  to  be  in 
judgment  before  a  Court,  or  a  person  having  competent  au- 
thority to  decide  it.  See  too  Reg.  v.  Overtonfb)  per  Lord 
Denman. 

3.  There  is  no  averment  of  the  materiality  of  the  false 
statement,  Reg.  v.  NichoU(c),  Reg.  v.  MunxLy(d),  Reg.  v. 
Bignoldfe). 

BiTTLESTON  J.  referred  to  Reg.  v.  Edward  0ibhon8.(f) 

Scotland,  C.  J. : — Without  at  all  desiring  to  en- 
courage that  which  is  very  objectionable,  undue  laxity  in 
the  framing  of  indictments,  I  have  come  to  the  conclusion 
that  the  objections  cannot  be  sustained.  The  provision  in 
section  191  of  the  Penal  Code  as  to  the  offence  of  "  giving  false 
evidence,"  is  quite  new ;  and  the  legislature  seems  clearly  to 
have  intended  that  it  should  be  so  in  essentials  as  well  as  in 
name.  Perjury,  on  the  other  hand,  by  the  law  of  England 
is  an  offence  to  which  statutes  and  decisions  have  attached 
very  strict  requirements ;  and  it  cannot  now  be  contended 
that  everything  necessary  to  the  charge  of  perjury  must 
appear  in  an  indictment  for  the  offence  of  giving  false 
evidence. 

(tf)  1  Car.  &  K.  366.  {d)  1  Y.  &  F.  80. 

{b)  4  Q.  B.  90.  \e)  Cited  in  2  Russ.  by  Greaves,  639. 

{e)  1  B.  &  Ad.  21.  (/)  8  Jur-  N,  S.  159. 


\ 
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We  have  here  to  see   what  is  the  offence   provided    ^  ^^*-\^ 

^  ^  October  30. 


against  by  the  Penal  Code.  Section  193  enacts  that  "  whoever 
intentionally  gives  false  evidence  in  any  stage  of  a  judicial 
proceeding,  or  fabricates  false  evidence  for  the  purpose  of 
being  used  in  any  stage  of  a  judicial  proceeding,  shall  be 
punished,"  as  therein  mentioned.  Section  191  of  the  same 
Code  defines  the  giving  false  evidence  as  follows  :  "  Whoever 
being  legally  bound  by  an  oath,  or  by  any  express  provision 
of  law  to  state  the  truth,  or  being  bound  by  law  to  make  a 
declaration  upon  any  subject,  makes  any  statement  which  is 
false,  and  which  he  either  knows  or  believes  to  be  false,  or 
does  not  believe  to  be  true,  is  said  to  give  false  evidence." 
We  nowhere  find  anything  said  as  to  the  subject-matter 
of  the  statement  being  material  to  the  result  of  the  pro- 
ceeding in  which  that  statement  is  made  ;  and  without  al- 
lowing myself  to  be  unduly  influenced  by  what  appears  in 
the  edition  of  the  Penal  Code  published  before  it  became 
law,  I  may  observe  that  in  that  edition  the  word  "  material" 
occurs  in  section  188,  which  corresponds  with  section  191 
above  quoted.  Again,  looking  to  section  196  of  the  Code  in 
force  we  find  it  provided  that  "  whoever  corruptly  uses  or 
attempts  to  use  as  true  or  genuine  evidence,  any  evidence 
which  he  knows  to  be  false  or  fabricated,  shall  be  punished 
in  the  same  manner  as  if  he  gave  false  evidence."  And  then 
turning  to  section  192  for  the  definition  of  the  crime  of  fabri- 
cating false  evidence,  we  find  the  word  "  material"  intro- 
duced (a)  as  is  also  the  case  in  several  other  sections  in  the 
same  chapter. 

We  may  therefore  fairly  infer  that  the  framers  of 
the  Code  used  the  word  "  material,"  where  it  was  intend- 
ed to  be  an  essential  of  the  offence,  and  advisedly  omitted  it 
when  such  was  not  their  intention ;  and  it  must  be  taken  that 
they  were  familiar  with  the  stiitutes  and  decisions  relating 
to  perjury,  and  knew  that  materiality  was  required  to  be  not 
only  proved  but  alleged.     We  find,  then,  they  omit  the  word 

{a)  Section  192  enacts  that  "  whoever  causes  any  circumstance  to 
exist,  or  makes  any  false  entry  in  any  book  or  record,  or  makes  any 
document  containing  a  false  statement,  intending  that  such  circumstance, 
false  entry,  or  false  statement  may  appear  in  evidence  in  a  judicial  proceed- 
ingy  or  in  a  proceeding  taken  by  law  before  a  public  servant  as  such,  or 
before  an  arbitrator,  and  that  such  circumstance,  false  entry  or  false  state- 
ment, so  appearing  in  evidence,  may  cause  any  person,  wno  in  such  pro- 
ceeding is  to  form  an  opinion  upon  the  evidence,  to  entertain  an  erroneous 
opinion  touching  any  point  material  to  the  result  of  such  proceeding,  is  said 
*  to  fabricate  false  evidence." ' 


/i 


42  MADBAS  HIGH  COURT  REPOBTS. 

1862.       «  material"  in  sections  191  and  193  as  to  the  offence  of  giving 

'  false  evidence,  though  they  insert  it  in  sec.  192  as  to  the 

offence  of  fabricating  false  evidence.  We  must  therefore 
presume  that  they  did  not  consider  it  essential  to  al}ege  in 
an  indictment  for  giving  false  evidence  that  the  prisoner 
swore  that  which  was  material  to  the  result  of  the  proceed^ 
ing.  All  the  cases  shew  how  hard  it  is  to  say  what  is  ma- 
terial and  what  is  immaterial,  when  the  examination  goes  to 
the  credit  of  a  witness.  This  feet,  too,  may  have  been  pre- 
sent to  the  minds  of  the  firamers  of  the  Code,  and  conduced 
to  their  determination  that  materiality  need  not  be  alleged 
in  indictments  for  giving  false  evidence.  I  do  not  say  that 
the  question  of  materiality  may  not  be  matter  for  the  con- 
sic^eration  of  the  jury.  For  the  giving  felse  evidence,  to  come 
within  section  193,  must  be  an  intentional  giving ;  and  in 
deciding  whether  or  not  it  was  intentional,  the  jury  would 
have  to  consider  whether  or  not  the  subject-matter  of  the 
statement  were  material  to  the  result  of  the  proceeding,  in- 
asmuch as  if  that  subject-matter  were  wholly  immaterial, 
they  might  well  attribute  the  statement  to  indifference  or 
carelessness  on  the  part  of  the  prisoner. 

The  materiality,  then,  of  the  subject-matter  of  the  state- 
ment is  not  a  substantial  part  of  the  offence  of  giving  felse 
evidence  :  this  indictment,  though  it  omits  the  allegation  of 
such  materiality,  alleges  the  substance  of  the  offence  :  it  is 
therefore  sufficient  under  Act  XVIII  of  1862,  sec.  24. 

So  much  as  to  the  third  objection.  As  to  the  first,  viz. 
that  the  indictment  does  not  shew  before  what  court  the 
oath  was  taken,  it  seems  to  me  that,  reading  the  whole  to- 
gether, the  indictment  admits  of  no  reasonable  doubt  on  the 
subject.  I  think,  however,  that  the  mode  of  allegation  by 
the  present  participle  ("  while  being  examined,"  "  being 
legally  bound"),  which  the  framer  of  the  indictment  adopted, 
had  better  not  be  followed.  But  taking  it  altogether  the 
indictment  refers  to  one  time  and  one  place,  and  sufficiently 
alleges  that  the  prisoner  was  at  that  time  and  place  under 
the  legal  obligation  of  an  oath. 

The  second  objection  resembles  the  first.  It  b  that  the 
indictment  did  not  sufficiently  allege  that  the  oath  was  taken 
by  the  prisoner  as  a  witness  in  a  judicial  proceeding,  and 
upon  and  during  the  trial  stated  on  such  indictment.    But 
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it  states  positively  that  on  September  25th,  1862,  at  Madras,        i^^^- 

ihe  prisoner,  whilst  being  examined  as  a  witness  in  a  judicial ~~ 

proceeding  then  and  there  pending,  and  being  legally  bound 
by  an  oath  to  state  the  truth,  intentionally  gave  false  evi- 
dence. With  this  before  one  it  is  impossible  to  say  that  the 
oath  was  not  taken  in  that  very  judicial  proceeding  then 
pending.  No  doubt  there  is  nothing  to  show  that  this  judi- 
cial proceeding  was  the  trial  of  the  action  of  MoUow  v. 
*AidHi8  Sdhib,  But  the  indictment  must  be  regarded  as 
sufficiently  charging  that  the  oath  was  taken  and  the 
false  evidence  given  in  a  judicial  proceeding  then  before  the 
Court ;  and  any  objection  on  the  ground  of  uncertainty  is 
disposed  of  by  our  decision  in  Meg,  v.  WiUana. 

BiTTLESTON,  J.:— I  also  think  that  these  objections  are 
not  sustainable,  and  that  the  conviction  must  be  affirmed. 
The  indictment,  certainly,  contains  no  averment  that  the 
priisoner's  statement  was  material.  But  we  cannot  infer  that 
such  statement  was  immaterial.  The  indictment  simply 
omits  all  allegation  ad  to  materiality.  Now,  according  to  the 
Ekiglish  law  it  was  necessary  to  aver  that  the  subject  of  the 
false  statement  was  material  to  the  result  of  the  enquiry. 
This  was  because  the  definition  of  perjury  involved  the  ele- 
ment of  materiality.  But  the  definition  in  the  Penal  Code  of 
the  offence  of  giving  false  evidence  omits  the  requisite  that  the 
fiklse  statement  must  refer  to  a  subject  material  to  the  result 
of  the  judicial  proceeding.  And  it  seems  to  me  that  an  in- 
dictment founded  on  this  Code  cannot  be  held  bad  because 
it  makes  a  similar  omission. 

I  entertain  no  doubt  that  the  word  "  material"  was  ad- 
visedly omitted  in  section  191  and  193  of  the  Penal  Code.  In 
sections  192,  197,  198, 199  and  200,  which  refer  respectively 
to  the  fabrieaticm  of  false  evidence,  to  the  issuing  or  signing 
a  &]se  certificate,  to  the  using  as  a  true  certificate  one  known 
to  be  &lse,  to  false  statements  made  in  declarations  receiv- 
able in  evidence,  and  to  the  using  as  true  any  such  declara- 
tion known  to  be  &\se,  we  find  the  word  "  material"  intro- 
duced. When  we  see  a  distinction  thus  established  between 
the  offence  referred  to  in  sections  191,  193  and  the  other  of- 
fences just  mentioned,  it  is  clear  that  the  legislature  advisedly 
left  out  materiality  as  an  element  essential  to  constitute  the 
offence   of  giving  false   evidence  in  a  judicial  proceeding. 
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18C2.        Their  reasons  for  so  doing  were  probably,  first,  that  it  may 

October   30,     ^  .  ,      ,  ,    .,  V.  .     .        .„  «,  . 

fairly  be  presumed  that  a  Co\irt  will  not  sutler  witnesses  to 

give  evidence  on  matters  which  have  no  bearing  on  the  re- 
sult of  the  proceeding  before  it,  and,  secondly,  that  it  is 
difficult  to  say  that  any  statement  made  during  that  pro- 
ceeding may  not  have  some  appreciable  influence  on  the 
result. 

I  have  therefore  no  doubt  that  the  averment  of  mate- 
riality \&  no  longer  necessary  in  an  indictment  for  giving 
false  evidence.  Of  course  I  am  &r  from  saying  that  mate- 
riality may  not  often  have  to  be  proved.  It  will  be  hard  to 
convict  a  prisoner  if  the  subject-matter  of  his  statement  ap- 
pear to  have  been  so  immaterial  as  to  leave  it  doubtful 
whether  his  falsehood  could  have  been  intentional.  But  that 
is  not  the  point  here. 

As  to  the  first  and  second  objections,  I  think  the  indict- 
ment when  reasonably  read  amounts  to  this :  that  the  pri- 
soner, when  being  examined  as  a  witness  in  a  judicial  pro- 
ceeding before  this  Court,  swore  falsely,  being  then  legally 
bound  by  an  oath  to  state  the  truth.  And  though,  no  doubt, 
it  is  left  uncertain  whether  that  judicial  proceeding  was 
the  action  of  MoUow  v.  'Aidr&a  Sahib,  there  is  the  allega- 
tion that  he  intentionally  gave  false  evidence  while  being 
examined  as  a  witness  in  a  judicial  proceeding.  As  all  the 
objections  fail,  the  conviction  must  be  affirmed. 

Scotland,  C.  J. : — I  may  add  that  the  occurrence  of  the 
word  "  material"  in  sections  197,  198,  199  and  200  confirms 
my  opinion  already  expressed.  The  distinction  appears  to 
be  this.  When  the  act  giving  rise  to  the  indictment  occurs 
out  of  Court,  then  materiality  is  made  essential  to  the  offence, 
and  must  accordingly  be  averred  in  the  indictment.  But 
when  the  act  occurs  in  the  face  of  the  Court,  then  materiali- 
ty is  not  made  essential,  and  need  not  therefore  be  averred. 

Conviction  ajffirmed. 
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appellate  Surislnrtion  r^j 

Reffidar  Appeal  No.  51  of  1861. 

Ayya'vu  Muppana'r. Appellant. 

Ni'la'datchi  Amma'l,  and  others Respondents. 

A  Hindu  whose  adoption  is  invalid  is  entitled  to  maintenance  in  his 
adopter's  family. 

A  son,  whether  adopted  or  begotten,  can  claim  maintenance  of  his 
father  until  put  into  possession  of  his  share  of  the  ancestral  estate. 

As  aeainst  an  adopted  son  suing  for  his  share  of  the  ancestral  estate, 
the  law  of  limitation  does  not  begin  to  run  until  the  allotment  of  such 
share  has  been  demanded  and  refused. 

The  share  of  an  adopted  son  is  one-fourth  of  the  share  of  a  son 
bom  to  the  adoptive  father  after  the  adoption. 

rpHIS  waa  a  regular  appeal  from  the  decree  of  B.  G.  Clarke,       igeg. 
•^     the  Civil  Judge  of  Tanjore,  in  Original  Suit  No.  1  of  ^^^^^^  l- 
1859.  ^  ^-  ^o.  51 

0/1861. 

Sadagdpdchdrhi  for  the  appellant,  the  plaintiff. 

Branson  for  the  respondent,  the  first  defendant. 

The  fiw^ts  of  the  case  sufficiently  appear  from  the  fol- 
lowing judgment. 

The  plaintiff  has  brought  this  suit  for  one-fourth  of  the 
estate  of  App^vu  Muppan&r,  his  adoptive  &ther,  his  share 
being  thus  limited  from  the  circumstance  that  App&vu  had, 
after  the  adoption,  a  begotten  son  of  whom  the  first  de- 
fendant is  the  mother  and  guardian. 

The  Civil  Judge  observes  that  the  plaintiff  has  admitted 
that  at  the  date  of  his  adoption  he  was  thirty  years  old 
and  a  married  man  with  three  children,  that  the  pandits  of 
the  late  Sadr  'Ad£lat  have  declared  that  an  adoption  made 
under  such   circumstances  is  invalid,  but  that  the  person 
taken  in  adoption  is  entitled  to  maintenance,  and  that  main- 
tenance accordingly  was  decreed  to  the  plaintiff  in  Suit  No. 
272  of  1829.    The  Civil  Judge  holds  that  such  decree  dis- 
posed of  the  plaintiffs  pretensions  to  the  rights  of  an  adopt- 
ed son  by  disallowing  the  same  ;  and  the  matter  in  issue  hav- 
ing, according  to  his  view,  been  thus  already  adjudicated,  he 
dismis8ed  the  suit  with  costs. 

(a)  Present  Strange  and  Frcre,  J  J. 
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^  1862.  We  are  unable  tx)  agree  with  the  Civil  Judge  in  the 

B,  A.  No  51  ^  '^^'^  which  he  has  taken  of  the  decree  in  question,  No.  272 
e^^86l.  of  1829.  It  is  true  that  a  Hind6  whose  adoption  is  invalid 
is  entitled  to  maintenance  in  the  family  of  his  adoptor,  but 
it  is  also  the  case  that  a  son,  whether  adopted  or  begotten, 
can  claim  maintenance  of  his  father  so  long  as  he  is  not  put 
in  possession  of  his  individual  share  in  the  ancestral  proper- 
ty. Suit  No.  272  of  1829,  preferred  by  the  present  plaintiff, 
was  of  the  latter  description,  the  then  first  defendant  being 
the  plaintiff's  aforesaid  adoptive  father.  This  suit  was  met 
by  denial  of  the  adoption,  both  as  to  fact  and  legality.  The 
fact  of  the  adoption  was  indubitably  found  in  the  said  de- 
cree, and  the  question  is  whether  the  maintenance  then 
awarded  to  the  plaintiff  was  allotted  to  him  as  an  adopted 
son  entitled  thereto  at  his  father's  hands,  or  as  one  whose 
adoption  could  not  be  recognized,  but  who  still  had  to  be 
supported. 

The  suit  was  carried  on  by  appeal  and  special  appeal, 
the  original  decree  being  on  both  occasions  affirmed.  In 
none  of  the  judgments  is  there  an  expression  to  show  that 
the  maintenance  was  awarded  otherwise  than  as  claimed, 
namely  as  what  was  due  by  a.  father  to  his  son. 

The  judgment  of  the  Mufti  Sadr  Amin  sets  out  with  a 
recital  of  the  evidence  on  which  the  plaintiff  had  relied  for 
the  establishment  of  his  adoption,  namely  that  the  ceremony 
of  ar'utalikku-tliJ[i-kattu(a)  (for  the  re-marriage  of  widows) 
prevailed  in  the  caste  to  which  both  parties  to  the  suit  be- 
longed, that  the  adoption  had  been  made  "  according  to  the 
conditions  laid  down  for  the  purpose,"  that  the  plaintiff  had 
no  male  issue,  that  he  had  been  in  manageiment  of  the  affairs 
of  his  adopter's  fasnily,  and  that  he  had  not  performed  his 
natuial  other's  funeral  obsequies.  It  is  true  that  the  Mufti 
here  cites  that  part  of  tiie  opinion  of  tiie  Pa94its  which  de- 
clares that  the  plflintiff  is  entitled  to  maintenance,  but  he 
seemingly  does  so  to  fortify  himself  in  awardii]^  mainte- 
nanoe,  as  due  under  any  circumstances,  and  in  amount  pro- 
portionate to  iJie  value  of  the  i»roper(y  to  be  charged.  He 
then  shows  the  sum  claimed  for  maintenance  to  be  a  rea- 
sonable one,  and  concludes  by  awarding  it 

{a)  From  jff^fieQ  '  widow'  fiireQ  *  a  piece  of  gold  tied  on  a  bride's 
neck  by  the  bridegroom,'  and  ^fiLSl '  a  tie.' 
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It  is  to  be  r^retted  that  the  Mufti  $adr  Amin  was  not       18«2. 
more  explicit  in  stating  the  grounds  on  which  the  mainte-  r,  j  y — gr 
nance  was  allowed  by  him.    But  taking  into  account  the      ofl86l. 
tenns  of  the  plaint  wherein  it  was  claimed  as  due  from 
father  to  son,  and  the  nature  of  the  defence  wherein  the  son- 
ship  was  denied,  together  with  the  absence  of  any  recognition 
in  the  judgment  that  the  defence  in  any  respect  had  been  made 
good,  we  cannot  doubt  that  the  Mufll*s  award  was  a  decree 
in  the  plaintiff's  favour  according  to  the  terms  of  the  plaint. 

We  are  confirmed  in  this  opinion  by  what  appears  on  the 
continuance  of  the  suit  in  appeal  and  special  appeal. 

In  each  instance  the  appellant  was  the  then  first  defend- 
ant, namely  the  plaintiff's  adoptive  father,  and  the  grounds 
of  these  appeals  were  that  the  adoption  was  an  illegal  one, 
and.  had  nevertheless  been  recognized.  In  the  appeal-peti- 
tion, the  appellant  certainly  notices  the  vagueness  of  the 
Mufti's  decree  on  the  subject  of  the  validity  of  the  adoption, 
but  he  also  remarks  that  it  has  been  "  confirmed,"  or  recog- 
nized, notwithstanding  the  declaration  of  the  Pandits  against 
its  validity,  and  he  describes  the  maintenance  to  have  been 
awarded  as  "  sued  for."  Nowhere  does  he  attribute  to  the 
decree  the  design  of  adjudging  the  maintenance  as  allotted 
for  the  support  of  one  whose  adoption  had  been  disallowed. 
He  would,  it  is  obvious,  have  been  but  too  glad  to  seize  upon 
the  fiwt  of  such  disallowance  could  the  decree  by  any  possi- 
bility have  given  cover  to  such  an  idea.  In  the  special-ap- 
peal petition  the  appellant's  view  of  the  decree  in  appeal  is 
distinct^  namely  that  it  recognizes  the  adoption,  but  upon 
improper  grounds. 

The  decree  in  appeal  was  given  by  the  Registrar.  That 
officer  says  that  he  confirms  the  fact  alone  of  the  adoption, 
the  legality  thereof  being  a  matter  difficult  to  pronounce 
upon  because  of  a  conflict  of  opinion.  He  indicates  however 
that  the  adoption  seemingly  was  valid,  as  the  parties  were  of 
a  class  not  strictly  bound  by  the  requirements  of  the  Hind6 
law.  He  concludes  by  affirming  the  decree  of  the  Mufti,  that 
is,  he  concurred  in  the  award  of  maintenance  to  the  plaintiff 
as  due  from  father  to  son.  The  decree  in  special  appeal  by 
the  provincial  court  is  distinct  in  its  terms.  Therein  the 
adoption  is  affirmed  on  the  ground  that  *'  an  adoption  once 
made  is  valid  and  cannot  be  set  aside." 
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1862.  We  have  thus  not  to  occupy  ourselves  with  the  excep- 

R^A.  No.  51  *i^^  taken  to  the  adoption  as  one  that  cannot  be  sustained 
o/^^^^-  in  law.  Whether  rightly  or  wrongly,  it  is  clear  to  us  that 
the  decrees  before  us  have  recognized  the  adoption,  and 
have  acted  upon  it,  by  awarding  to  the  plaintiff  the  mainte- 
nance he  had  then  claimed  as  his  due  as  an  adopted  son, 
disallowing  at  the  same  time  the  defendant's  pleas  to  the 
invalidity  of  the  adoption.  A  matter  thus  settled  cannot 
be  re-opened.  The  plaintiff  must  be  accepted  as  the  adopted 
son  of  Appivu  Muppan^r,  and  the  only  matter  which  we 
have  to  determine  is  the  share  in  the  family  estate  due  to 
him  as  such. 

The  court  below  has  adjudged  to  the  plaintiff  the  share 
claimed  by  him. 

It  is  objected  that  this  claim  is  barred  by  the  statute  of 
limitation,  which,  it  is  contended,  began  to  run  from  the  time 
when  the  plaintiff's  adoption  was  disputed, or, fidling  that  plea, 
from  the  time  that  Appivu  Muppaniu*  (his  adoptive  fiither) 
died,  which  was  thirteen  years  before  this  suit  was  instituted. 

We  consider  the  objection  of  no  force.  The  previous 
litigation  concerned  the  plaintiffs  status  in  the  family.  Once 
found  to  be  a  member  of  the  family,  he  was  entitled  to  his 
rights  therein.  He  might  either  continue  therein  as  a  co- 
sharer,  receiving  from  the  common  frinds  what  was  neces- 
sary for  his  maintenance,  or  he  might  claim  division  and 
live  upon  the  share  devolving  upon  him.  He  assuredly  was 
not  deprived  of  his  option  and  required  to  demand  that  he 
should  be  put  upon  the  footing  of  a  divided  member.  Nor 
does  the  djeath  of  his  adoptive  father  alter  the  circumstances. 
This  could  not  compel  the  plaintiff  to  seek  a  division.  It  is 
only  when  the  allotment  of  a  share  is  demanded  and  refused 
that  the  statute  begins  to  run  against  a  claim  such  as  the 
present,  and  it  is  not  pretended  that  the  bar  has  been  thus 
incurred. 

The  particular  share  awarded  to  the  plaintiff  is  one- 
fourth  of  the  estate.  It  is  true  that  in  the  MitdkshariL 
(chap.  1,  sec.  XI,  par.  24)  the  share  of  an  adopted  son,  where  a 
begotten  son  springs  up,  is  declared  to  be  a  fourth  share,  but 
it  is  explained  in  the  Sarasvati  ViMsa  that  this  is  to  amount 
to  a  fourth  of  what  the  begotten  son  is  to  have.     That  is,  the 
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estate  is  to  be  divided  into  live  portions,  of  which  the  begot-    ^^  1862. 
ten  son  is  to  have  four  and  tlie  adopted  son  one.     The  lat-  ie.  J.  No.  51 
ter  gets  thus  but  one-fifth  of  the  whole  property.      The     ^-^  ^^^^- — 
pandits  being  in  attendance  have  explained  to  the  Court 
that  such  is  the  law. 

We  modify  the  decree  below,  and  award  to  the  plaintiff 
one-fiflh  of  the  estate  in  issue  as  described  by  him,  except- 
ing that  portion  invested  in  the  name  of  Venkatachalasvimi 
for  charitable  purposes,  the  claim  to  divide  which  has  been 
disputed  and  h^s  now  been  abandoned  by  the  plaintiff. 

The  first  defendant  is  to  pay  all  costs  throughout. 

Appeal  allowed. 

I^OTE.-*-See  further  as  to  the  adopted  son's  share  when  a  legitimate 
son  is  bom  after  the  adoption:  Dattaka  Chandriid,  sec.  Y,-  §{  16,  17* 
DatiakaMtmdiud,  sec.  Y,  f  40,  sec.  X,§  1 :  Sutherland,  Adoption,  pp.  230, 
242,  243 :  Ddva-bhaga,  chap.  X,  W3  :  E.  W.  Macna^ten,  Cofuiderations 
on  the  Hindu  haw,  120  1  W.  H.  Macnaghten,  Principles  and  Precedents  of 
Hindu  Law,  70  ;  Snnath  Serma  v.  Radhakauni  1  S.  D.  A.  Rep.  15  :  DuH 
Narain Singhv.  Roghoobeer  Singk^^A^i.  30 :  Morton ed.  Montr.  394  n.,  395  n. 

In  Civil  Petiiion  No.  130  of  1862,  heard  26th  July  1862,  in  the 
late  Madras  Sadr  Court,  where  A  adopted  B,  and  afterwards  a  son,  C,  was 
bom  to  A,  and  B  and  C  survived  A,  and  then  C  died,  it  was  held  by 
Strange  and  Phillips,  J  J.,  on  reference  to  the  Junior  Pandit,  that  B  inherit- 
ed all  the  property  of  A.  Ex  relatione  Mr.  Mayne. 


The  following  is  the  hitherto  unprinted  passage  from  Saraevati 
Vildsa  referred  to  iu  the  judgment : — ^Yasishthena :  tasmim9ca  pratigrhit 
aurasa  utpadyata  [leg.  utpadyeta?]  caturthampabh^gt  syaddattaka  iti. 
Dattakagrahanam  kritalcrtrimftdinam  pradarpanartham  putrtkaranaviye- 
shat.  Tatha  ca  Eatyayana :  utpanne  tvaurase  putre  caturtham9aharah 
sutah .  sarama  asavamastu  grasacchadanabhdjana  iti.  Savamah  kshetra- 
jadattak&dayah :  ta  aurase  sati  caturthampahara^  caturtham^o  nama  catur- 
thasya  yo'mpah  samatve  parikalpyate  tattulyo'mpah  pan9amam9a  ityar- 
thah :  pa$9amam9ahara  dattakrtrimadisutah  punariti  smrteh:  punaritipa^- 
cadutpanna  aurasa  ityarthah  :  asavamah  kaninagudhotpannasahodhapaun- 
arbhavah. 

Per  Yasishtha  :— "  And  when  there  has  been  an  adoption,  if  a  legi- 
timate son  be  ^terwards  bom,  let  the  given  son  sliare  a  fourth  part." 
The  mention  of  a  "  given  son"  is  intended  for  an  indication  of  others  also, 
as  the  son  bought,  the  son  made,  and  the  rest,  according  to  the  difference 
of  son-making.  Accordingly  Kdty4yana :  "  And  when  a  legitimate  son  is 
"  bom,  the  [other]  sons  are  takers  of  a  fourth  part,  [provided  they  are] 
''  of  the  same  class,  and  those  not  of  the  same  class  are  entitled  to  main- 
"  tenance." 

"  Those  of  the  same  class,"  [i.  e.]  a  son  raised  on  a  wife,  a  son  given 
&c.»  share  a  fourth  part,  there  being  a  legitimate  son.  A  fourth  part 
means  a  portion  equal  to  one  fourth  of  the  share  [of  a  legitimate  son], 
that  is  to  say,  a  fifth  share,  inasmuch  ad  a  smriti  declares  a  son  given,  a 

son  made  &c.,  to  be  entitled  to  one-fifth  share  in  the  event  of  a  legitimate 
son  being  bom  afterwards.  "  Those  not  of  the  same  class"  [i.  e.  J  son  of 
an  unmarried  girl,  son  of  concealed  birth,  son  of  a  pregnant  bnde,  and 
on  of  a  twice-married  woman. 

The  Beporter  is  informed  by  Professor  Buhler  that  according  to  the 
jydvahdra  Mavukha  some  authorities,  in  the  quotation  from  Katy&yana, 
hare   "  trttyam9aharah  sutah,"  q 
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Specicd  Ajypeal  No,  546  of  1861. 

Sivappa'cha'ri Appellant. 

Maha'linoa  Chetti  and  others. .  .Bespondenta. 

The  right  to  conduct  a  max^iage-procession  along  the  puhlic  highway 
can  only  be  questioned  by  the  magistrate  ;  and  an  action  will  lie  against 
private  persons  forcibly  stopping  such  a  procession,  even,  semble,  where  it 
IS  unusual  for  persons  of  the  plaintifT's  caste  to  conduct  one. 

1862.        rpHIS  was  a  special  appeal  against  the  decree  of  Srinivfoa 
s'^ri^h  ^*        ^^'  *^^®  Additional  Principal  SadrAniinofMangaI6r,  in 
of  1861.      Appeal  Suit  No.  278  of  1859. 

The  plaintiff,  an  artizan  beloning  to  the  goldsmith  caste, 
sued  for  damages  on  account  of  the  defendants  having 
forcibly  stopped  a  marriage-prooession  which  he  was  con- 
ducting on  the  public  highway.  The  defendants  pleaded, 
by  way  of  confession  and  avoidance,  that  it  was  not  usual 
for  people  of  the  plaintiflf  's  caste  to  pass  along  the  road  (which 
lay  in  front  of  the  Padubidre  pagoda)  "  in  conveyance  and 
with  music,"  as  was  the  case  on  the  occasion  which  gave  rise 
to  the  original  suit. 

The  District  Munsif  of  Kapa  adjudged  the  first  and  se- 
cond defendants  to  pay  the  plaintiff  rupees  47  on  account 
of  losses  actually  sustained,  and  all  the  defendants,  with  the 
exception  of  the  third,  tenth  and  eleventh,  to  pay  him 
rupees  30  as  personal  damages  for  the  obstruction.  ' 

The  latter  sum  was  disallowed  by  the  Additional  Prin- 
cipal §adr  Amln,  who  held  that  persons  of  the  plaintiflfs  caste 
had  no  right  to  institute  such  processions  as  that  in  ques- 
tion ;  and  on  this  ground  the  plaintiff  appealed  specially. 

Bramson  for  the  appellant.  The  procession  was  legal, 
the  road  being  a  public  one,  and  the  obstruction  by  the  de- 
fendants was  unjustifiable. 

The  Court  delivered  a  written  judgment,  from  which 
the  following  is  an  extract : — We  do  not  concur  in  the  opi- 
nion of  the  Principal  Sadr  Amln  that  the  procession  was  one 
which  the  plaintiff  was  unauthorized  to  institute.     Being 

(a)  Present  Strange  and  Frerc,  J  J. 
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conducted  by  him  on  the  public  highway,  his  right  so  to       1862. 
make  use  of  the  highway  could  only  be  questioned  by  the  g  j^  j^r^  ^^ 
magistrate,  who,  for  preservation  of  the  peace,  might,  if  he      of^^^^-  ^ 
saw  sufficient  grounds,  interdict  the  procession.     The  de- 
fendants clearly  had  no  such  authority. 

We  therefore  reverse  the  decree  of  the  Principal  Sadr 
Amin  and  affirm  that  of  the  District  Munsif,  as  against  the 
first  and  second  defendants,  who  will  be  held  liable  for  all 
damages  awarded  to  the  plaintiff  by  the  decree  of  the  District 
Munsif  The  Principal  Sadr  Amin  has  absolved  the  remain- 
ing defendants  from  liability,  on  the  ground  that  they  are 
not  shown  to  have  participated  in  the  acts  of  the  first  and 
second.  With  this  decision  on  a  question  of  feet  we  are  not 
called  upon  to  interfere. 

The  costs  in  appeal  and  special  appeal  are  to  be  paid  by 
the  first  and  second  defendants. 

Appeal  allowed. 


1862. 
November  8. 


apellate  SunsiDiirtton  <^) 

Special  Appeal  No,  652  of  1861. 

Ta'yuma'na  REjppi AppeUcmt 

Peruma'l  Reddi  and  others Bespondent 

A  father-in-law,  although  of  the  Beddi  caste,  cannot  disinherit  his 
heir  in  favour  of  his  son-in-law. 

Special  Appeal  No.  89  ^1854,  affirmed. 

rpHIS   was  a  special  appeal  from  the  decree  of  T.  I.  P. 

-*-  BEarris,  the  Civil  Judge  of  Trichinopoly,  in  Appeal  Suit  s.  A.  No.  652 
No.  53  of  1861,  affirming  a  decree  in  feivour  of  the  plain-  ^/  ^^^^'  . 
tiff  by  the  District  Munsif  of  Tur^aiytir.  The  plaint  set  forth 
that  one  R&maling4chchi  Reddi,  having  no  male  issue,  and 
having  given  the  plaintiff  his  only  daughter  in  marriage,  had, 
in  accordance  with  the  custom  of  his  caste,  executed  a  deed 
marked  A  on  the  23rd  Vaik&i  of  Kr6dhi  (13th  June  1844), 
by  which  he  conveyed  all  his  property  to  the  plaintiff  abso- 
lutely :  that  the  plaintiff  continued  thenceforward  to  enjoy 
the  property  of  R£malingichchi,  and  to  protect  hiiD :  that 

{a)  Present  Phillips  and  Frere,  J  J. 
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1862.  E^malingichchi  died  in  AVani  of  ChittArtti  (July  1859) : 
s.  J.  No.  652  ^^^^  within  four  days  afterwards  the  defendants,  (the  first 
of^^^*^-  and  third  of  whom  were  the  brothers  of  the  deceased,  and 
the  fourth  claimed  to  be  his  paternal  nephew  and  adopted 
son)  forcibly  took  away  certain  jewels,  cattle,  com  and  cot- 
ton, of  the  value  of  rupees  300,  formerly  belonging  to  R^ma- 
lihg&chchi  and  comprised  in  the  deed  A ;  and  that  the  suit 
was  instituted  to  recover  tliat  property,  and  also  to  obtain  a 
declaration  of  the  plaintiff  s  right  to  a  certain  land  valued  at 
rupees  300  and  to  a  '  house-ground*  valued  at  rupees  165, 
which  were  also  comprised  in  the  same  conveyance. 

Branson  for  the  appellant,  the  fourth  defendant.      The 

fourth  defendant  is  Ramalingachchi's  nephew  and  heir :  the 

deed  A  is  invalid  ;  and  the  alleged  custom  is  not  established 

or  admitted  :  it  is,  moreover,  illegal :  Special  Appeal  No.  89 

'  o/ 1859(a). 

Tirtimaldchariydr  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^The  plaintiff  laid  claim  to  the  estate  of  his 
father-in-law  Edmalingdchchi  Seddi,  who  died  in  1859,  under 
a  deed  executed  by  the  latter  in  1844,  by  which  he  con- 
veyed his  property  to  his  son-in-law,  the  plaintiff. 

The  fourth  defendant,  the  paternal  nephew  of  the  de- 
ceased, resisted  the  plaintiff's  claim,  on  the  ground  that  he, 
the  fourth  defendant,  had  been  adopted  by  the  deceased,  and 
was  in  possession  of  his  property,  as  his  legal  heir  and  repre- 
sentative. 

The  District  Munsif  was  of  opinion  that  the  fourth  de- 
fendant had  failed  to  prove  the  adoption  in  question.  He 
further  observed  that  the  plaintiff  was  allowed  to  be  the 
son-in-law  ofthe  deceased,  and  that  the  fourth  defendant  had 
admitted  the  existence  among  persons  ofthe  Reddi  (b)  caste, 
of  the  practice  of  constituting  a  son-in-law  heir  to  the  pro- 
perty of  his  father-in-law.  The  District  Munsif  accordingly 
passed  judgment  in  favour  of  the  plaintiff,  and  this  decision 
was  confirmed  in  appeal  by  tbe  Civil  Judge. 
(a)  M.  S.  D.  1859,  p.  250. 

(b)  "  The  name  of  the  principal  caste  of  Telinga  cultivators,"  Wil- 
son's Glossary. 
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The  fourth  defendant  preferred  a  special  appeal  ieigainst        1862. 

this  judgment.  Novembtr  8. 

•'      ^  S,A,  No.  652 

We  are  satisfied  that  the  decree  in  this  case,  being  at  — ' '' — 

variance  with  known  and  fiindamental  rules  of  Hindii  law, 
cannot  be  sustained.  The  admission  said  to  have  been  made 
by  the  fourth  defendant  is  no  admission  of  the  legality  of 
the  practice  to  which  the  lower  courts  have  alluded ;  and 
that  this  custom  has  not  the  force  of  law  has  been  ex- 
pressly declared  by  the  decree  of  the  late  Sadr  Court  in  Spe- 
cial Appeal  No.  89  of  1859,  at  page  250  of  the  published  de- 
crees for  that  year. 

We  are  of  opinion  that  independent  of  the  adoption 
pleaded  by  the  fourth  defendant,  he  is  entitled  to  succeed 
to  the  property  of  his  paternal  uncle,  in  preference  to  the 
plaintiff,  the  son-in-law  of  the  deceased,  notwithstanding  the 
conveyance  in  favour  of  the  plaintiff.     , 

It  has  been  urged  by  the  counsel  for  the  special  res- 
pondent, the  plaintiff,  that  the  fourth  defendant's  fitther  was 
divided  from  his  brother,  the  plaintiff's  father-in-law,  and  that 
the  children  of  plaintiff  by  his  wife,  the  daughter  of  the  de- 
ceased Eimalingdchchi  Reddi,  are  therefore  the  legal  heirs 
to  the  property.  This  division  is,  however,  denied  by  the 
fourth  defendant,  and  the  question  was  not  tried  in  this  case, 
which  turned  upon  wholly  different  points.  We  there- 
fore decline  now  to  determine  the  case  on  these  grounds. 

We  accordingly  reverse  the  decree  of  the  Civil  Judge, 
and  dismiss  the  plaintiffs  claim  with  all  costs. 

Appeal  allowed. 


54  MADRAS  HIGH  COUBT  REPORTS. 

appellatt  3urigtiirtion  (a) 

Special  Appeal  No.  412  of  1862. 

Chinna  Gaundan  and  another Appellants. 

Kuma'ra  Gaundan Respondent. 

The  adoption  of  an  only  son  is,  when  made,  valid  according  to  Hindu 
law. 

1862.       rpHIS  was  an  appeal  from  the  judgment  of  Shaikh  'Abd-ul 
^  TX^12'  Rahem&n  S^ib,  the  Principal  §adr  Amin  of  Coimba- 

'  0/1862.     tore,  in  Appeal  Suit  No.  197  of  1861. 

The  question  raised  in  this  appeal  was  whether  the  adop- 
tion of  an  only  son,  was,  when  made,  valid  according  to 
Hind6  law  ? 

Branson,  for  th^  appellants,  cited  and  relied  on  the  fol- 
lowing passages  from  Mr.  Justice  Strangers  Manual  of 
Hindu  Law,  pp.  18,  19  : 

"  98.  The  adoption  of  an  eldest  or  only  son  is  prohibited. 

"99.  This  prohibition  has,  however,  been  considered 
only  directory,  and  however  blameable  in  the  giver  to  have 
parted  with  his  eldest  or  only  son,  the  adoption  of  such  a 
one  if  made  has  been  held  to  be  valid.  (I.  87 ;  Pro.  of  S.  U. 
31st  July  1824,  and  28th  July  1825.)- 

"It  has  also  been  laid  down  that  the  prohibition  in 
question  does  not  extend  to  the  adoption  of  the  eldest  or 
only  son  of  a  brother,  who  would  stand  as  Dvydmushydr' 
yaTha(h),  or  son  to  both  parents,  the  natural  and  the  adoptive 
father. 

"There  appear  to  be  serious  objections  to  these  limitations 
of  the  prohibition  under  consideration.  As  the  very  birth 
of  a  son  delivers  the  father  from  danger  of  Put,  the  eldest  or 
only  son,  as  he  comes  into  the  world,  secures  this  deliverance 
to  his  parents.     The  son  can,  however,  secure  no  more.    The 

(a)  Present  Scotland  C.  J.  and  Frere,  J. 

{b)  From  dvi  *  two'  and  dmushya  '  an  individual  person.'  Here,  as 
in  the  case  of  the  Boman  adopiio  minus  plena,  the  adoptive  son  remains 
in  the  family  of  his  natural  father,  but  gains  a  right  oi  succession  to  his 
adoptive  father. 
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efficacy  of  his  birth  has  been  expended  on  his  natural  father,  1862. 
and  it  is  not  available  for  another.  He  cannot  effect  a  se-  gj  jy^  ^{^ 
cond  deliverance  from  Put  in  behalf  of  another.  Neither  ^  ^^^^- 
can  the  benefit,  already  insured,  be  withdrawn  from  the  na- 
tural fistther  and  conferred  upon  another.  The  adoption  of 
an  eldest  or  an  only  son  would  hence  avail  nothing  to  deli- 
ver the  adoptive  fether  from  Put  The  adoption  would  feil 
in  its  essential  use  and  be  for  this  cause  void.  And  as 
respects  the  exception  in  favour  of  the  adoption  of  the  eldest 
or  only  son  of  a  brother  on  the  ground  that  he  is  dvydmu- 
shydyaria  or  son  to  both  parents,  this  form  of  son,  however 
constituted,  belongs,  it  must  be  observed,  to  the  obsolete 
law^a.^  Neither  has  the  adoption  of  an  eldest  or  only  son 
prevailed  to  such  an  extent  as  to  establish  the  practice  as  a 
recognized  usage.  It  is  of  rare  occurrence.  The  conclusion 
hence  is  that  the  prohibition  against  the  adoption  of  an 
eldest  or  an  only  son  is  absolute  and  that  such  adoption, 
under  whatsoever  circumstances  made,  is  void." 

He  also  cited  Rajah  Shumshere  Mull  v.  Ranee  Dilraj 
Konvurfb),  in  which  it  was  held  that,  according  to  the  law 
aa  current  in  Benares,  the  adoption  of  an  only  son  is  invalid 
unless  the  natural  father  deliver  his  son  to  the  adoptive 
father  on  the  condition  that  he  should  belong  to  both  of 
them  as  a  son,  and  the  latter  accept  and  adopt  him  on  that 
condition. 

Scotland  C.  J. : — But  the  case  of  Sreemutty  Joymony 
Doesee  v.  Sreemutty  Siboaoondree  Do88ee{c)  shews  that  such 
a  condition  will  be  inferred  after  the  adoption  has  been  per- 
formed ;  and  according  to  Veerapermall  Pillay  v.  Narrain 
PiUayid),  and  the  case  of  the  Rajah  of  Tanjore{e),  such  an 
adoption,  though  improper  or  sinful,  is  not  invalid. 

Branson :  Would  your  Lordship  like  to  take  the  opi- 
nion of  the  pandits  ? 

Scotland  C.  J. : — No,  I  am  content  in  this  matter  to 
bold  by  decided  cases. 

(a)  There  seems  to  be  no  authority  for  this  statement.  On  the 
contrary  Mr.  Sutherland  lays  down  (Synopsis  II)  that  an  only  son  of  a 
whole  brother,  if  no  other  nephew  exist  for  selection,  must  be  adopted  by 
his  uncle  requiring  male  issue,  and  is  son  of  two  fathers. 

(d)  S  S.  D.  A.  Rep.  169 :  I  Morley  Dig.  17. 

h)  Fulton,  75    1  Morley  Dig.  17. 

(d)  1  Sir  T.  Strange,  N.  C.  78. 

(#)  Cited  in  1  Sir  T.  Strange,  N.  C.  107. 
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1862.  Tirumakichdnydr,  for  the  respondent,  referred  to  Am- 

s^^jTno^  412  '»}<iohxda'^^P^ll<^^  V.  AyydavdmiPilJai  and  to  the  close  of  the 

<2fl862.      pandits'  opinion  given  in  that  case  (a)  :  "  It  is  not  lawful  for 

a  man  to  give  his  only  son  in  adoption  to  another But  if 

such  an  adoption  as  aforesaid  should  take  place,  although 
the  giver  and  the  receiver  in  adoption  have  thereby  com- 
mitted sin,  the  adoption  is  valid."  He  also  referred  to  Penu- 
mdl  Ndykkan  v.  Potti  AmmdlfbJ, 

Branson  replied. 

Scotland,  C.  J. : — ^This  is  a  short  point  on  which  we 
may  clearly  come  to  a  conclusion.  Two  questions  are  raised — 
first,  did  this  adoption  in  point  of  fact  take  place  ? — second- 
ly, if  so,  was  it  valid  in  point  of  law  ?  It  is  admitted  that 
the  first  question  must  be  answered  in  the  affirmative.  Then 
as  to  the  second,  the  only  authority  produced  is  a  pas- 
sage from  Mr.  Justice  Strangers  Manual  of  Hindii  Law. 
Everything  found  in  that  book  is  undoubtedly  deserving  of 
much  respect ;  but  it  must  be  observed  that  the  passage  in 
question  is  not  supported  by  any  cited  authority.  And  on 
perusing  it  attentively  it  is,  I  think,  clear  that  the  learned 
author  must  have  been  dealing  with  religious  considerations 
strictly  ;  and  that  when  he  says  the  adoption^of  an  only  son 
is  '  void,'  he  means  void  from  the  orthodox  theological  point 
of  view  of  the  ^^stras  and  commentaries,  and  as  being  likely 
in  Hind6  belief  to  entail  painftil  consequences  in  Pu^.  But  we 
are  here  to  decide  on  temporal  rights,  not  to  consider  such  spi- 
ritual liabilities ;  and  the  application  of  the  maxim  factum 
valet  to  such  a  point  as  the  present  is  wise,  I  think,  and  jus- 
tified by  many  authorities  which  quite  preclude  our  giving 
effect  to  the  conclusion  stated  in  Mr.  Justice  Strange's  Manual. 

"  The  result  of  all  the  authorities,"  says  Sir  Thomas 

Strange,  (c)    "is  that  the  selection  is  finally  a   matter  of 

conscience  and  discretion  with  the  adopter ;  not  of  absolute 

prescription,  rendering  invalid  an  adoption  of  one,  not  being 

precisely  him  who  on  spiritual  considerations  ought  to  have 

been  preferred."     And  again:  "with  regard  to  both  these 

prohibitions  respecting  an  eldest  and  an  only  son,  where  they 

most  strictly  apply  they  are  directory  only ;  and  an  adoption 

of  either,  however  blameable  in  the  giver,  would,  nevertheless, 

to  every  l^al  purpose,  be  good ;  according  to  the  maxim  of 

(a)  1  Mad.  Sel.  Dec.  15G.  (6)  iV.  A.  No.  11  of  1849  M.  JS.  D. 

{c)  Hindu  Ixttc  i.  85.  1851,  pp.  234,  239. 
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the  civil  law,  prevailing,  perhaps,  in  no  code  more  than  in        1862. 
that  of  the  Hindis, /ooiitm  valet,  quod  fieri  non  dehiii£*(a),   g  ^  jfo.  4,1 
Then  there  is  the  case  of  Veerapermall  PiUay  v.  Narrain     ^  i^^^- 
PiUay,  with  those  of  the  Rajah  of  Ta/njore,  Arunddhaiam 
Piifai  V.  Ayydsdmi  PiUai,  Nundram  v.  Kaahee  Pande(b), 
Sreemutty  Joymony  Doaaee  v.  Sreemutty  SUyosoondry  Doasee, 
all  of  which  are  noted  in  the  first  volume  of  Morley's  Digest, 
p.   17,  and  all   of  which   support    Sir    Thomas  Strangers 
doctrine. 

Referring  to  Mr.  Justice  Strangers  argument,  I  may 
observe  that  it  rests  on  the  assumption  that  it  is  the  birth 
or  adoption  of  the  son  that  delivers  the  natural  or  adop- 
tive father  from  the  danger  of  Pat  But  surely  this  is 
erroneous.  It  is  the  son's  performance  of  his  father's  exequial 
rites,  not  his  birth  or  adoption,  that  relieves  the  father 
from  the  danger  in  question.  Would  the  father,  after  the 
birth  or  adoption  of  a  son,  be  considered  safe  from  Put  if 
those  rites  were  not  performed  owing  to  the  son's  death, 
his  loss  of  caste,  or  for  any  other  reason  ?  If  the  mere 
birth  of  a  son  were  all  that  was  required,  it  would  hardly 
be  laid  down,  as  it  is(c),  that  on  the  death  of  such  son  the 
afifiliation  of  another  is  indispensable.  Adoption  takes  place 
according  to  Atri(ci)  "  for  the  sake  of  the  funeral  cake,  water 
and  solemn  rites,"  and  according  to  Manu(e),  for  these 
objects  and  also  for  the  celebrity  of  the  adoptive  father's 
name.  But  not  for  the  sake  of  the  supposed  efficacy  of 
the  mere  act  of  adoption.  If,  then,  the  saving  virtue  lies 
solely  in  the  performance  of  the  exequial  rites,  Mr.  Justice 
Strange's  doctrine  of  the  total  expenditure  on  the  natural 
fitther  of  the  efficacy  of  his  son's  birth,  does  not  seem 
to  warrant  his  conclusion.  The  adopted  son  may  well 
perform  his  adoptive  fiather  s  rites,  and  in  certain  cases  it 
appears,  when  he  is  a  dvydrwushydyana,  those  of  his 
natural  father  also.  It  cannot,  then,  be  said  that  the  adop- 
tion "  fails  in  its  essential  use,"  and  is  for  this  cause  void. 
I  may  remark  that  the  hostility  shewn  in  the  (}&stras  to 
the  adoption  of  an  only  son  arose,  probably,  from  other 
than  mere  rel%ious  considerations.    The  true  reason,  perhaps, 

(a)  Hindu  Law,  L  87.  (e)  Dattaka  Chandrikdl,  5. 

(*)  3  S.  D.  A.  70. 1  Mori.  Dig.  17.     (i)  Ibid.  I,  3. 
{e)  Ibid,  and  Dattaka  Mim^nsd,  I.  9. 

H 
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1862.       is  furnished  by  Susojxnkihabia),  who  lays  down  the  law  thus : 

November  10,      ^  J     ^  ,,,,,, 

&A,NoAl   "Let no  man  accept  an  only  son,  because  he  should  not  do 
of^^^^'      that  whereby    the  family  of  the   natural  father  becomes 
extinct ;"  but  this,  he  goes    on  to  say,  "  does  not  invalidate 
the  adoption  of  such  a  son  actually  given  to  him." 

On  the  whole,  the  case  is  concluded  by  authority ;  but 
I  must  say,  with  all  possible  respect  for  Mr.  Justice  Strange, 
that  upon  principle  and  reason  I  should  have  felt  myself 
bound  to  decide  the  point  in  the  same  way. 

Frere,  J.  concurred. 

Appeal  dismissed. 

{a)  3  Coleb.  Dig.  243.  So  Vasishtha  ordains  "  Let  no  man  give  or 
accept  an  only  son,  for  lie  is  destined  to  continue  the  line  of  his  ancestors." 
Dattaka  Chandrik4, 1.  27.  "  In  the  gift  of  an  only  soil  the  offence  of  ex- 
tinction of  lineage  is  implied."  Dattaka  Mimfinsa  IV.  4.  The  natural 
father's  lineage  is  not  extinguished  when  one  brother  adopts  the  only  son 
of  another.  Uence,  perhaps,  the  exception  in  this  case.  See  Dattaka 
Mimdnsd  II.  38. 

Tlie  Hindu  Law,  as  laid  down  in  the  case  now  reported,  varies  re- 
markably from  the  Eoman  rule  that  the  last  of  his  gens  could  not  enter 
a  new  family,  lest  the  sacra  of  the  gens  should  be  lost. 

As  to  the  validity  of  the  adoption  of  an  eldest  son,  see  R.  A.  No.  49 
of  1853,  M.  S.  D.  1854,  p.  31  mi  Abajee  Dift&ury.  Gungadhur  Wa»deo 
Gosavee  3  Morris'  Bom.  S.  D.  A.  Rep.  420,  424. 


IN   RE   KIRUSTNAPPA  MUDALl's   WILL.  oi> 

Original  Surfeiiirtwn  («) 

Ecclesiastical  Side, 

In  the  matter  of  the  pretended  wiU  of  Tiruvalu'r 
KiRUSTNAPPA  MuDALi,  deceased. 

The  High  Court  cannot  compel  a  native  to  prove  a  will  in  solemn 
form,  unless  he  have  applied  for  probate  and  thus  submitted  himself  to 
the  jurisdiction. 

rpHE  Advocate  General,  on  behalf  of  the  heir  of  Tiruval6r        i862. 
-*^ Kirustnappa  Mudali,  late  a  merchant  and  a  Hind6  inha-  -  '^^'  '^*  ^^' 
bitant  of  Madras,  deceased,  moved  for  a  citation  to  the  Sheriff 
of  Madras,  commanding  him  to  cite  Aid  Shanmuga  Mudali 
and  Paraaura'ma  Mudali,  the  pretended  executors  appointed 
in  and  by  the  alleged  last  will  and  testament  of  the  said 
Tiruvalfir    Kirustnappa    Mudali,  to   bring   in   and    leave 
in  the  registry  the  said  alleged   will,  and  to  prove  the 
same  in  solemn  form.      He  cited  three  cases.     In  one  of 
these  the  late  Supreme  Court  of  Madras,  on  the  24jth  Octo- 
ber 1831,  had   directed  a  citation  to  Kaliy^dchdrlu  and 
Anantaiyar  to  bring  in  a  Hindtfs  will,  and  prove  it  in  solemn 
form ;  and  on  the  20th  of  June  1852  a  paper  in  Telugu  pur- 
porting to  be  the  will  was  brought  in,  but  nothing  fiirther  ap- 
peared to  have  been  done.     In  the  second — In  re  Venkatd- 
chalam,  deceased — ^a  Hindti  executor,  on  the  13th  of  June 
1862,  applied  to  the  late  Supreme  Court  of  Madras  for  an 
order  citing  another  person  to  bring  in  a  will  in  order  that 
he,  the  executor,  might  prove  it.    Nothing  further  appears 
to  have  been  done  in  this  case  also.  The  third  case — Anvrnd- 
chunder  Ohose  v.  Soojee  Money  Dosseeib) — ^was  as  much  in 
point  as  the  second.     It  ruled  that  where  a  Hindti  executor 
made  profert  of  letters  testamentary,  the  late  Supreme  Court 
at  Calcutta  would  receive  no  other  proof  of  the  will  but  the 
probate  itself,  or  the  entry  i^  the  Registrar  s  Book. 

Scotland,  C.  J. : — ^The  testamentary  and  intestate  juris- 
diction of  this  Court  is  the  same  as  that  which  was  ad- 
ministered by  the  late  Supreme  Court  under  the  letters 
patent  of  the  26th  December  1800,  and  (I  regret  to  say) 
the  ecclesiastical  practice  which  governed  the  Supreme  Court 
(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
(I)  Morton  77. 
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JVbJ^7^'il  ^^  ^^^  ^^^  practice  of  the  High  Court  also.  There  is  no 
-  '—  doubt  that  the  Court  has  power  to  grant  probate  of  a  Hindii 
will  if  applied  for.  But  it  has,  I  believe,  always  been  held 
that  a  Hind6  executor  could  not  be  compelled  to  bring  in 
a  will  and  prove  it  in  solemn  form.  It  is  not  incumbent 
upon  the  representative  of  a  Hindti  to  take  out  administra- 
tion or  probate,  except  in  the  case  provided  for  in  the 
second  section  of  Act  XXVII  of  1860 ;  and  even  then  he  need 
not  have  the  certificate,  probate  or  letters  of  administration, 
where  the  Court  is  of  opinion  that  payment  of  a  debt  due  to 
the  estate  is  withheld  from  fraudulent  or  vexatious  motives, 
and  not  from  a  reasonable  doubt  as  to  the  party  entitled. 

There  seem,  no  doubt,  to  have  been  two  cases  in 
which  an  application  resembling  the  present  was  grant- 
ed by  the  late  Supreme  Court.  But,  in  the  first,  the 
point  as  to  jurisdiction  does  not  appear  to  have  been 
mooted,  and,  though  the  paper  was  brought  in,  nothing  ftir- 
ther  seems  to  have  been  done.  In  the  second,  the  ap- 
plication was  by  the  executor  himself:  quite  a  different  case 
from  the  present,  where  we  are  asked  to  direct  a  citation 
against  the  executor.  Neither  of  these  cases,  then,  can 
be  regarded  as  an  authority  for  granting  the  present  appli- 
cation. On  the  other  hand  there  is  Chellammdf  v.  Ghiirrow(a), 
a  direct  decision  on  the  subject ;  where  it  was  held  that  na- 
tives, representatives  of  a  deceased  native,  are  not  bound  to 
take  out  letters  of  administration,  in  order  to  be  entitled  to 
sue  in  favour  of  the  estate,  or  to  act  as  representatives  of  the 
intestate.  Nor  would  the  Supreme  Court  in  any  instance  cite 
or  use  any  means  towards  compelling  natives  to  come  in  and 
prove  wiUs,  or  take  out  letters,  or  grant  them  to  creditors  to 
the  prejudice  of  the  next  of  kin.  And  in  Calcutta  we  find 
from  the  case  of  In  the  Goods  of  Hadjee  Mustapha,  quoted 
from  Hyde's  notes  in  1  Morley  s  Digest,  p.  245,  that  "  probate 
of  wills  was  formerly  granted  to  the  executors  of  Hindtis  and 
Muhammadans,  conformably  to  the  practice  of  the  Mayor's 
Court,  until  the  Statute  21  Qeo.  Ill  arrived  in  India,  when  it 
was  refueed" 

I  think  it  clear  that  it  is  optional  with  the  Hindtii 
executor  whether  he  will  prove  the  will  or  not.      The 

(tf)  2  Sir  T.  Strange  N.  C.  1. 
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Court  has  no  jurisdiction  to  compel  him  to  do  so.     If  he        ^862. 

set  up  the  will  in  a  suit,  its  validity  will  be  tried,  just  as  is  the '—^ — '■- 

case  in  England  when  a  will  relating  only  to  realty,  and  there- 
fore not  requiring  probate,  is  set  up  by  some  one  claiming 
under  it.  It  is  a  totally  different  matter  when  the  exe- 
cutor has  actually  applied  for  probate,  and  thus  submitted 
himself  to  the  ecclesiastical  jurisdiction.  Then  I  think  the 
next  of  kin  have  a  right  to  compel  him  to  proceed  and  prove 
the  will :  In  ike  goods  of  Bempriah  Do8see{a),  This  motion 
must  therefore  be  refused. 

BiTTLESTON,  J. : — I  also  think  that  the  Court  cannot 
compel  a  Hindii  to  come  in  and  submit  to  its  ecclesiastical 
jurisdiction.  Under  the  old  Charter  that  jurisdiction  was 
limited  to  British  subjects,  and  to  such  other  persons  as 
might  voluntarily  apply  for  probate  or  letters  of  adminis- 
tration. Unless  in  cases  of  Hindiis  or  Muhammadans 
voluntarily  seeking  the  aid  of  the  Court  on  its  ecclesias- 
tical side,  the  late  Supreme  Court  could  not,  and  conse- 
quently the  High  Court  cannot,  compel  them  to  submit  to 
the  ecclesiastical  jurisdiction.  No  doubt,  if  a  native  litigant 
set  up  a  will,  he  must  prove  it  as  the  law  requires,  and  if 
he  have  not  the  necessary  evidence  the  instrument  will  not 
be  recognised  as  a  will.  But  that  is  not  now  before  the 
Court  We  are  asked  to  cite  a  Hindti  to  bring  in  and  prove 
a  will,  and  I  am  clearly  of  opinion  that  we  have  no  juris- 
diction to  grant  the  application. 

Motion  refused, 

{a)  Morton  79 :  1  Morley  Dig.  345-261. 
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appellate  Surisanction  {a) 

Special  Appeal  No.  255  of  1862. 

*     Chidambara  Nayina'n ; . . .  .Appellant 

Annappa  Na'ykkan Eeapondent    ' 

A  bouffht  land  from  6  in  1848,  entered  into  possession,  and  in  1852 
went  abroad.  In  1853  C  bought  tke  same  land  from  B,  the  land  being 
then  registered  in  B's  name,  and  C.  not  having  notice  of  A's  purchase : 
Held  in  a  suit  brought  in  1859  that  A  could  not  eject  G. 

1862.       nnHIS  was  a  special  appeal  from  the  decision  of  George 
s.  ^jl^No  255  EUis,  the  Civil  Judge  of  Cuddalore,  in  Appeal  Suit 

0/1862.  No.  8  of  1861.  The  original  suit  waa  brought  in  1859  before 
G6vind^u:ytri,  the  District  Munsif  of  Yilappuram,  to  recover 
2-Hth  k&nis  of  nanjey  and  puiijey  lands,  assessed  at  rupees 
11-10-11,  as  also  |th  share  of  a  tank-fishery,  and  for  the 
transfer  of  patt^  thereof  to  the  plaintiff,  who  claimed  to  have 
purchased  the  premises  in  1848  from  Chinnamuttu  NAykkan, 
the  husband  of  F&ppamm&l,  the  first  defendant.  The  District 
Munsif  dismissed  the  plaint,  on  the  ground,  apparently,  that 
the  deed  of  sale  was  forged.  The  Civil  Judge  on  appeal 
reversed  his  decree. 

SrCnivdadchdriydr,  for  the  appellant,  the  second  de- 
fendant, contended  that  his  client  was  a  purchaser  for  valu- 
able consideration  without  notice. 

The  Court  delivered  the  following 

Judgment  : — ^The  plaintiff  suts  upon  a  purchase  of  land 
made  by  him  in  1848  from  the  first  defendant's  husband,  re- 
presenting that  after  being  put  in  possession  he  went 
abroad  in  the  year  1852,  and  on  returning,  after  the  lapse 
of  some  years,  found  the  second  defendant  in  possession. 

The  second  defendant's  plea  is  that  in  1853  he  bought 
the  land  from  the  first  defendant's  husband  who  was  then 
in  possession. 

We  are  of  opinion  that  the  second  defendant  cannot 
be  disturbed  by  the  plaintiff.  Whatever  the  plaintiff's  title 
may  have  been,  he  has  forfeited  it  by  his  own  laches.     Tlie 

(fl)  Present  Strange  and  Phillips,  J  J. 
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second  defendant  found  the  first  defendant's  husband  in       1862. 
possession  with  registry  in  his  name,  and  there  was  nothing  j^p^-^K 
to  lead  kim  to  question  the  title)  or  to  ^indicate  to  him  that      <g^  1862. 
the  plaintiff  or  any  other  person  had  any  right  in  the  land. 

We  therefore  consider  the  decree  of  the  Civil  Judge 
giving  the  land  to  the  plaintiff  to  be  unsustainable  in  law, 
and  we  set  the  same  aside,  thus  affirming  the  decision  of 
the  District  MunsiC 

The  costs  in  appeal  and  special  appeal  are  to  be  paid 
by  the  plaintiff. 

Appeal  allowed. 


appellate  3urisa»ttion  (a) 

Special  Appeal  No.  267  of  1862. 

Chidambaba  Pillai Appellant 

Ma'nikka  Chetti Respondent 

A  sold  land  to  B  and  continued  in  possession  as  B's  tenant.  More 
than  two  jears  after  the  sale  A  and  B  agreed  that  A  should  have  the 
right  to  rejpurchase  within  a  fixed  time,  but  that  such  right  should  be 
forfeited  u  the  conditions  of  the  lease  were  not  kept.  At  the  date  of 
this  sf^reement  A  was  in  arrear  with  his  rent  *.  Held  that  his  right  to 
repurchase  was  not  forfeited  by  his  having  incurred  further  arrears. 

THIS  was  a  special  appeal  from  the  decree  of  V.  Sundara 
Niyudu,  the  Principal  Sadr  Amin  of  Negapatam,  in  Ap-  Nov.  15. 
peal  Suit  No.  191  of  1861.  The  original  suit,  No.  428  of  ^  i}uki^'^ 
1860,  was  brought  before  John  Henry  Shunker,  the  District 
Munsif  of  Tranquebar,  for  the  registration  in  the  plaintiff's 
n2«ne  of  the  mirdsl  of  certain  lands  which  he  had  sold  for 
rupees  600  to  the  first  defendant  on  the  26th  of  May  1852. 
The  plaintiff  continued  in  possession  as  the  purchaser's  lessee 
at  a  svdmibhogam  rent ;  and  on  the  24th  August  1854,  the 
parties  executed  a  deed  of  lease  of  the  lands  to  the  vendor, 
and  also  entered  into  an  agreement  by  which  the  purchaser 
agreed  to  reconvey  if  the  purchase  money  were  repaid  with- 
in a  period  therein  limited,  but  which  contained  the  follow- 
ing clause : — '*  If  you  [the  vendor]  faU  to  pay  the  amount  of 
the  sale  within  the  limited  time,  you  shall  have  no  right  to 

{(f)  Present  Strange  and  Phillips,  J  J. 
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1862.  the  land.  You  are  further  required  to  act  rightly  and  in 
s^Tm  m  conformity  with  the  deed  of  rent  granted  by  you  on  this 
^1862.  date ;  and  in  the  event  of  your  &iling  so  to  do  this  agreement 
shall  be  null  and  void."  The  District  Munsif  and,  on  ap- 
peal, the  Principal  Sadr  Amin,  finding  that  the  plaintiff  had 
not  observed  the  stipxdations  of  his  lease,  held  that  he  had 
thereby  forfeited  his  right  to  repurchase. 

Sa4cil(ipdchdTlu  for  the  special  appellant,  the  plaintiff. 
V€7ikatfardyalAiN'dyv4y^  {or  the  first  defendant. 
Mayne  for  the  third  defendant. 
The  Court  delivered  the  following 

Judgment  : — ^The  plaintiff  sold  the  land  in  issue  to  the 
first  defendant  on  the  26th  May  1852.  The  plaintiff  at 
the  same  time  retained  possession  of  the  land  on  lease  under 
the  first  defendant  at  a  svimibhogam  rent.  On  the  24th  of 
August  1854,  the  plaintiff  and  the  third  defendant  entered 
into  an  agreement  that  the  former  should  have  the  right  to 
re-purchase  the  land  within  a  certain  time,  but  that  such 
right  should  be  forfeited  if  the  conditions  of  the  lease  were 
not  kept.  The  first  defendant  having  sold  the  land  to  the 
third  defendant  within  the  period  in  which  the  plaintiff  had 
the  right  to  repurchase,  the  plaintiff  has  brought  this  suit  to 
set  aside  the  sale  and  to  have  the  land  assigned  to  him  on 
his  making  good  the  purchase-money,  rupees  600,  agreed 
upon  between  himself  and  the  first  defendant. 

The  District  Munsif  has  dismissed  the  suit  on  the 
ground  that  in  the  agreement  for  repurchase  it  was  stipu- 
lated that  the  right  to  repurchase  should  be  forfeited  if 
the  conditions  of  the  lease  were  not  kept,  and  that  these 
conditions  had  been  broken  by  the  plaintiff  falling  into  ar- 
rear  with  his  rent ;  and  this  decision  has  been  affirmed  by  the 
Principal  $adr  Amin. 

We  observe  that  there  is  no  natural  connection  between 
the  lease  and  the  right  to  repurchase,  and  that  the  clause 
of  forfeiture  is  so  vaguely  worded  as  to  have  the  appearance 
of  a  mere  threat,  such  as  in  equity,  in  the  absence  of 
specific  mention  of  the  nature  of  the  failure  which  was 
to  bring  down  the  penalty  of  forfeiture,   ought  not  to  be 
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enforced.    The  particular  feilure  on  which  the  forfeiture  is    ^  18^2. 
held  by  the  CJourts  below  to  ,have  been  incurred  is  the  non-  s,  A.  No,  267 

payment  of  rent.     The  arrears,  on  reverting  to  the  allied ^H5£: 

suit.  Special  Appeal  No.  268  of  1862,  are  found  to  amount  to 
rupees  411,  of  which  825  were  incurred  before,  and  rupees 
86  after,  the  date  of  the  agreement  (exhibit  A)  now  under 
consideration.  There  having  been  thus  a  heavy  arrear 
when  the  agreement  in  question  was  entered  into,  and  no 
condition  having  been  inserted  relative  to  the  discharge  of 
this  arrear,  we  are  unable  to  satisfy  ourselves  that  it  was 
understood  between  the  parties  that  the  incurring  of  any 
further  arrears  of  rent  should  entail  forfeiture  of  the  right 
to  re-purchase. 

Under  these  circumstances  we  reverse  the  decrees 
below,  and  declare  that  the  sale  made  to  the  third  defendant 
is  void,  and  that  the  plaintiff  has  the  right  to  re-purchase 
the  land  in  issue,  provided  he  make  good  the  purchase- 
money  within  a  period,  calculated  from  this  date,  equiva- 
lent to  the  period  for  repurchase  remaining  to  him  when 
he  instituted  this  suit. 

The  costs  are  to  be  paid  by  the  first  and  third  defend- 
ants. 

Appeal  allowed, 

NoTB.— See  Datnt  v.  Tkomas,  1  R.  &  M.  506 ;  and  see  Joy  v.  Birck, 
4  Cla.  &  Fin.  89 ;  Ogden  v.  Battam,  1  Jur.  N.  S.  791,  as  to  the  necessity 
of  pursninir  literally  a  claim  for  repurchase.  See,  too,  S.  A.  No.  172  of 
1859.  Mrl.  D.  1860,  p.  66 :  S.  A.  No,  163  of  1859,  ibid.,  p.  93_:  S.  J. 
No.  33  0/U60,  ibid.,  p.  151. 
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^rtffinal  Surisdiiction  (a) 

Ex  parte  P.  VARADARA'jULtr  Na'yudu. 

Wliere  a  magistrate  has,  in  the  exercise  of  his  discretion,  refosed  to 
proceed  with  a  criminal  charge  pending  a  civil  action  in  respect  of  the 
matter  out  of  which  the  charge  arose,  a  mandamus  will  not  be  granted  to 
compel  the  hearing  of  the  charge. 

No^^ber  18  X>RANSON  moved  for  a  rule  nisi  for  a  mandamus  direct- 
-*-^  ed  to  Thomas  George  Clarke,  Magistrate  of  the  Town 
Police  Court  of  Madras,  to  take  the  necessary  information 
of  Pasalaikutti  Varadar&julu  N&yudu,  and  to  try  his  com- 
plaint against  Emberum&n  Sv&mi. 

It  appeared  from  the  affidavit  in  support  of  the  motion 
that  in  July  1862  Varadardjulu  was  in  want  of  money.  In 
order  to  get  funds  he  gave  Emberum&n  his  promissory 
note  for  2,000  rupees,  which  sum  Emberumin  undertook  to 
obtain  for  him  upon  the  security  of  the  note.  Emberum&n, 
however,  did  not  get  him  the  money,  but  indorsed  the  note 
to  one  Y.  Ratna  Mudali.  Varadadtjulu,  after  fi^uent  appli- 
cations to  Emberumlin,  in  September  1862  charged  him  with 
having  fraudulently  induced  the  delivery  of  the  note  in  ques- 
tion, and  then  applied  to  Major  T.  Evans  Bell,  Deputy  Com- 
missioner of  Police  for  the  town  of  Madras,  for  a  summons 
founded  on  the  charge.  Major  Bell  referred  him  to  Mr.  Clarke 
the  magistrate.  Mr.  Clarke  referred  him  back  to  Major  Bell, 
who,  on  the  28th  September,  refused  to  grant  the  summons. 
Varadar&julu  again  went  to  Mr.  Clarke,  who  granted 
him  a  summons  attendable  on  the  6th  November.  On  that 
day,  however,  when  the  case  had  been  opened,  Mr.  Clarke 
refused  to  proceed  with  it  then,  inasmuch  as  there  was  an 
action  on  the  note  pending  in  the  Civil  Court,  in  which 
Ratna  Mudali,  the  indorsee,  was  plaintiff  and  Varadar&julu 
defendant.    He  thereupon  dismissed  the  summons. 

(tf)  Present  Scotland,  C.  J.  and  Biitleston,  J. 
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Branson  submitted  that  Mr.  Clarke,  having  issued  the       1862. 

Novembgr  18. 


gammons,  was  bound  to  enter  upon  and  proceed  with  the 
investigation. 

Scotland,  C.  J. : — ^There  is  no  ground  for  granting  this 
rule.  No  authority  has  been  cited,  and  we  must  decide 
from  our  recollection  of  the  principles  and  cases  applicable 
to  the  subject.  There  are  two  or  three  decisions  establish- 
ing that  while  a  civil  action  is  pending,  a  court  or  magistrate 
may  refuse  to  entertain  a  charge  of  perjury  relating  to  the 
subject  of  the  action — ^the  reason,  of  course,  being  that  other- 
wise, even  though  the  charge  should  fail,  the  case  of  one  or 
other  of  the  parties  might  be  prejudiced.  The  practice  of 
the  Central  Criminal  Court  in  London  is  not  to  try  an  in- 
dictment for  perjury  while  the  case  out  of  which  it  arose 
remains  in  any  way  undetermined.  A  mandamus,  no  doubt, 
is  the  proper  remedy  when  a  magistrate  refuses  to  exercise 
his  jurisdiction,  whether  such  refusal  be  caused  by  wilful - 
n^s  or  error.  But,  on  the  other  hand,  a  mandamus  is  a  high 
prerogative  writ,  and  ought  not  lightly  to  issue ;  and  is 
therefore  never  granted  unless  it  is  quite  clear  that  there 
has  been  an  improper  declining  of  jurisdiction.  Then  do  the 
facts  before  the  Court  show  any  such  declining  of  jurisdic- 
tion on  the  part  of  the  magistrate  ?  I  think  not.  [His 
Lordship  here  stated  the  &/ita  above  set  forth,  and  proceed- 
ed thus:]  There  are  cases  in  which  for  the  ends  of  justice 
a  magistrate  may  properly  refuse  to  enter  upon  a  criminal 
prosecution  until  after  the  termination  of  a  civil  proceed- 
ing pending  at  the  time  and  connected  with  the  criminal 
chaise.  Such  are  the  cases  of  peijury  to  which  I  have 
already  referred.  And  the  same  may  be  said  of  the  present 
case.  It  appears  that  the  indorsee  Batna  has  brought  his 
action  against  the  maker  of  the  note,  Yaradardjidu.  It 
may  be  an  important  question  in  the  action  whether  or  not 
the  terms  on  which  the  note  was  delivered  to  Emberum&n 
were  such  as  to  give  him  a  right  to  endorse  it  over,  and  it 
might  seriously  prejudice  the  trial  of  that  question  if  the  cri- 
minal charge  were  now  proceeded  with  against  Emberumdn. 

I  think  therefore  that  this  was  a  case  in  which  the 
magistrate  might  fitirly  exercise  his  discretion,  and. refuse 
as  he  did,  merely  to  go  on  with  the  case  for  the  present.    I 
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1862.       think  however  he  would  have  acted  'xDore  regularly  if  he 

^  had  not  dismissed  the  summons,  but  adjourned  it  till  the 

close  of  the  proceedings  in  the  civil  court.  But  this  error^ 
if  it  be  one,  is  not  such  as  to  warrant  the  Court  in  issuing 
a  mandamus. 

BrTTLESTGN,  J. : — It  seems  to  me  also  that  there  is  no 
ground  for  granting  the  rule  applied  for.  Mr.  Clarke  simply 
exercised  the  discretion  which  he  undoubtedly  possessed. 
It  is  unnecessary  for  us  to  determine  whether  in  such  exer-  ■ 
cise  he  was  right  or  wrong.  A  magistrate's  errors  of  judg- 
ment cannot  be  corrected  by  a  writ  of  mandamus  to  rehear. 
As  to  the  cases  referred  to  by  the  Chief  Justice,  I  recollect 
that  on  one  occasion  in  the  late  Supreme  Court,  during  a 
trial  for  perjury,  it  was  objected  that  we  should  not  go  on, 
because  an  appeal  to  the  Privy  Council  had  been  filed 
against  a  decision  in  a  civil  suit  concerning  the  matter  on 
which  the  perjury  was  assigned.  But  in  that  case  I  thought 
that  under  the  circumstances  I  was  not  bound  by  the  prac- 
tice of  the  Central  Criminal  Court,  and  in  the  exercise  of 
my  discretion  directed  the  trial  to  proceed. 

RvU  refused. 

Note.— See  Bex  v.  Jskburn  8  Car.  ft  P.  50 :    Beffina  v.  Bartlett 
1  Dowl  ft  L.  95  ;  Be^  t.  I/iffkam  U  Q.  B.  396. 
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appellate  Sunsfiiirtiott  {a) 

Special  Appeal  No,  336  of  1862. 

Venkata'cha'm Appellant 

Ana'nta'cha'ri  and  others Reaponderds. 

A  mortga^  land  to  B,  the  mortgn^e-instniment  providing  that  B 
should  he  entitled  to  purchase  the  land  if  it  were  not  redeemed  hy  12th 
July  1843.  In  1845,  B  accepted  from  A  one  pagoda  in  part-payment  of 
the  mortgage-money  I'^Held  that  this  was  a  waiver  hy  B  of  his  right  to 
purchase. 

rpiHIS  was  a  special  appeal  from  the  decree  of  James       ig62. 
J-    Wilkins,  the  Principal  §adr  Amin  of  Cuddalore,  in  Ap-  4  .  .r    ... 
peal  Suit  No.  9  of  1861,  modifying  the  decree  of  the  Distnct     0/I862. 
Munsif  of  Vilupuram  in  Original  Suit  No.  1409  of  1859. 

Sa4ag6pdchdThi  for  the  appellant,  the  plaintiff. 

The  fiujts  sufficiently  appear  from  the  following 

Judgment  : — The  plaintiff  sues  for  land  purchased  by 
him  from  the  first  defendant  in  the  year  1855,  offering  to 
redeem  a  prior  mortgage  thereon  granted  by  the  first  to 
the  second  defendant  and  transferred  by  the  second  to  the 
third  defendant. 

The  District  Munsif  decreed  for  the  plaintiff,  but  on 
appeal  the  Principal  $adr  Amin  observed  that  the  terms  of 
the  mortgage-bond  gave  to  the  mortgagee  the  right  to 
purchase  the  property  for  the  additional  sum  of  eight 
-pagodas,  if  redemption  were  fiot  effected  before  the  12th 
July  1843 ;  and  this  right  he  considered  to  have  been  trans- 
ferred to  the  third  defendant,  and  to  be  still  in  him.  He 
therefore  disallowed  the  sale  to  the  plaintiff  and  dismissed 
the  suit  with  costs. 

We  fitnd  that  after  the  expiration  of  the  term  limited 
for'  the  redemption  of  the  mortgage,  namely  in  the  year 
1845,  the  second  defendant  accepted  from  the  first  defendant 
the  sum  of  one  pagoda  in  part-payment  of  the  mortgage- 
money,  which  was  thus  reduced  from  19  to  18  pagodas ; 
and  that  in  1853  the  second  defendant  transferred  his  rights 
to    the  third  defendant  in   consideration  of  the   reduced 

{a)  Present  Strange  and  Frere,  J  J. 
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1862.       sum  of  18  pagodas.     We  consider  that  by  accepting  the 

'8.  A.  No.  886  ''^^"^  ^^  ^^®  pagoda,  at  the  time  in  question,  the  second 

of^^^^-      defendant  abandoned  his  right  to  purchase  the  property,  and 

that  all  he  could  and  did  transfer  to  the  third  defendant  wa^ 

his  other  rights  under  the  instrument  of  mortgage. 

Under  these  circumstances  we  set  aside  the  decree  of 
the  Principal  $adr  Amfn  and  affirm  that  of  the  District 
Munsif 

The  costs  in  appeal  and  special  appeal  are  to  be  paid 
to  the  third  defendant. 

Appeal  allowed, 

NoTE.—See  Price  v.  Perrie,  2  Freem.  258 ;  Willett  v.  Winndl,  1  Vera. 
488  :  Coote,  Mortg.  14. 


Slii])(llate  Suncflitctton  {a) 

Special  Appeal  No.  803  of  1861. 

Lakshmi  Na'rayana Appellant. 

Ra'mappa  Chakkira. BeaponderU. 

An  usufructuary  mortgage  of  landa  was  executed  in  1846,  but  the 
mortgBffee  did  not  enter  into  possession..  In  1852  his  representatiye,  the 
plaintin,  commenced  a  suit  to  obtain  possession,  but  allowed  it  to  drop, 
in  1854  he  commenced  the  present  suit  for  the  same  object: — Held tlaX 
laches  could  not  be  imputea  to  the  phuntiff  from  the  date  of  presenting 
the  plaint  in  1852,  and  that  the  produce  from  that  date  should  be  accord- 
ingly awarded  him. 

1862.       nnHIS  was  a  special  appeal  from  the  decree  of  Lakshu- 

S.A.No.  808  mdya,  the  temporary  Principal  ^adr  Amln  of  Manga- 

^^861.     itir,  in  Appeal  Suit  No.  242  of  1860,  by  which  he  refused 

to  allow  the  plaintiff  the  profits  which  the  latter  claimed 

under  a  deed  of  bhogyddhi(b),  or  usufrnctuary  mortgage, 

dated  the  29th  March  1846. 

SrCnivdadchdriyar  for  the  appellant,  the  plaintiff. 

The  defendant  did  not  appear. 

The  £Bu;t6  sufficiently  appear  from  the  following 

(a)  Present  Stnmge  and  Freie,  J  J. 

(i)  BiofyddJU  ia  properly  an  usufmctuanr  pledge,  from  Sanskr. 
M«^«,  'enjoyment'  'possession'  nndddki  'pledge.' 
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Judgment: — The  plaintiff  brought  this  suit  ^  obtain  ^^^J^^^-  ^^ 
possession  of  property  mortgaged  to  his  nephew  in  the  year  g.  A.  No.  808 
1846,  together  with  arrears  of  produce.  ^-^  ^^^^' — 

The  District  Munsif  of  Kdrkdl  decreed  in  his  favour, 
and  the  Principal  §adr  Amin  affirmed  the  District  Munsif  s 
decree  save  as  to  tiie  arrears  of  produce.  These  he  has 
disallowed  on  the  ground  that  the  plaintiff's  nephew,  and 
after  him  the  plaintiff,  should  have  entered  into  possession 
of  the  land  mortgaged,  whereby  they  would  have  had  the 
usufiruct  in  consideration  of  their  mortgage,  and  that  their 
not  having  obtained  their  usufruct  arises  from  their  own 
laches,  for  which  the  plaintiff  is  not  entitled  to  a  remedy. 

We  think  that  such  laches  cannot  be  imputed  to  the 
plaintiff  from  the  date  that  he  took  steps  to  obtain  his 
rights  and  was  wrongfully  kept  out  of  them  by  the  defen- 
dant. He  would  thus  clearly  be  entitled  to  the  produce  of 
the  land  from  the  year  1854  when  he  instituted  the  present 
suit.  But  beyond  this  it  is  to  be  observed  that  he  brought 
a  previous  suit  for  the  same  pui-pose,  namely  No.  127  of  1862, 
which  was  allowed  to  drop  on  the  institution  of  the  present 
suit. 

We  amend  the  Principal  Sadr  Amin's  decree  by  award- 
ing to  the  plaintiff  the  produce,  according  to  the  rate  allowed 
to  him  by  the  District  Munsif,  from  the  date  on  which  the 
plaint  in  the  aforesaid  suit  No.  127  of  1852  was  presented, 
together  with  costs  in  proportion. 

Appeal  allowed. 

Note.— See  Clarke  v.  Hart,  6  H.  L.  Ca.  633 ;  5  Jur.  N.  S.  447  S.  C. 
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appellate  3un£airtion  (a) 

Special  Appeal  No,  388  of  1862. 

Rangasva'mi  Ayyanga'r AppelUmt. 

KiRiSTNA  Ayyanga'r; JRespondent 

In  a  suit  for  land,  the  defendant  pleaded  that  the  land  was  his 
ancestral  estate.  He  subsequently  tendered  evidence,  then  first  obtained, 
to  show  that  the  land  had,  in  1814,  been  mortgaged  to,  and,  in  1831, 
bought  by,  his  father  .—Held  that  the  evidence  was  receivable  notwith- 
standing the  erroneous  plea. 

1862.        r  I  iHIS  was  a  special  appeal   from  the  decree  of  G.   T. 
s^A^No^zzi        Beauchamp,  the  Civil  Judge  of  Tanjore,  in  Appeal  Suit 
g/ 1862.     No.  560  of  1860,  reversing  the  decree  of  the  District  Munsif 
of  P^ppdvindsam,  in  Original  Suit  No.  172  of  1860. 

Satfagdpdchdrlu  for  the  appellant,  the  third  defendant. 
The  fieujts  sufficiently  appear  from  the  following 

Judgment: — ^The  plaintiff  sued  for  land  conveyed  to 
him  under  a  deed  of  gift  by  the  first  defendant's  father  and 
the  second  defendant,  and  held  by  the  third  defendant  on 
mortgage,  which  mortgage  the  plaintiff  sought  to  pay  off. 

The  suit  was  defended  by  the  third  defendant,  who  at 
first  denied  that  the  property  had  been  obtained  by  his 
family  on  mortgage,  and  alleged  that  it  was  ancestral  pro- 
perty. At  a  subsequent  stage  Ke  put  in  evidence  to  shew 
that  the  property  had  come  in  by  mortgage,  but  had  after- 
wards been  purchased  by  his  father. 

The  District  Munsif  considered  that  the  defendants' 
exhibits  II  and  III,  which  were  revenue  documents  obtain- 
ed from  the  collector's  kachahrl,  evidencing  the  third  de- 
fendant's tenure  by  purchase,  and  bearing  date  in  1837  and 
1841,  afforded  proof  of  adverse  possession  which,  under  the 
statute  of  limitation,  served  to  bar  the  plaintiffs  title.  He 
accordingly  dismissed  the  suit. 

The  Civil  Judge,  in  receiving  the  evidence  to  the  plain- 
tiffs title,  has  refrised  to  admit  the  appellant's  evidence, 
because  of  its  conflicting  with  the  prior  plea.  His  decree 
has  therefore  been  for  the  plaintiff. 

((r)  Present  Slrauffc  and  Frerc,  J  J. 
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We  do  not  look  upon  the  contradiction  of  the  third        1862. 

November  20. 

defendant  s  plea  by  the  evidence  subsequently  adduced  as  6*.  A.  No,  B38 
conclusive  against  the  reception  of  the  latter.  The  land  has  ^f  ^^^^' 
been  in  his  family  under  the  mortgage  since  the  year 
1814,  and  the  purchase  was  effected  in  his  fiither's  time 
in  1831.  Respecting  transactions  of  so  remote  a  date 
it  is  quite  possible  that  the  third  defendant  may  have 
been,  as  he  represents  to  have  been  the  case,  without  spe- 
cific information  until  he  met  with  the  aforesaid  revenue 
documents  II  and  III,  which  shew  the  nature  of  his  title. 
We  are  therefore  of  opinion  that  when  he  obtained  the  said 
specific  information,  and  had  the  opportunity  of  introduc- 
ing it  in  the  suit,  he  was  not  estopped  from  so  doing  by  his 
previous  erroneous  plea. 

We  concur  with  the  District  Munsif  in  thinking  that  the 
exhibits  II  and  III  afforded  clear  evidence  of  the  nature 
oFthe  third  defendant's  tenure,  of  which  the  first  and  second 
defendants,  and  after  them  the  plaintiff,  could  have  inform- 
ed themselves,  and  that  the  prosecution  of  the  plaintiff's 
title  is  consequently  barred  by  the  statute  of  limitation. 

We  reverse  the  decree  of  the  Civil  Judge  and  aflten 
that  of  the  District  Munsif. 

The  costs  in  appeal  and  special  appeal  are  to  be  paid 
by  the  plaintiff. 

Appeal  aUowed, 
Note.— See  Stantkn  v.  Edwards,  1  Ves.  Jun,  133. 
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Apellate  3uris(liirtton  (a) 

Regular  Appeal  No.  30  of  1861. 

Kuppusva'miayyan Appellant 

Nannuvayyan Respondent. 

Where  no  appeal  is  made  against  the  judgment  passed  on  the  subject- 
matter  of  the  suit,  the  discretionary  power  of  assessing  costs  given  by 
section  187  of  Act  VIII  of  185J^  should  not,  unless  in  a  very  exceptional 
case,  be  interfered  with  by  the  appellate  court. 

1862.        rpiHIS  was  an  appeal  from  the  decree  of  R.  G.  Clarke,  the 
R^T^No  ^39  ^^^  •^^^S®  ^^  Negapatam,  in  Original  Suit  No.  3  of 

e^i86l.  I860,  which  was  brought  for  the  recovery  of  the  plaintiff's 
son,  a  diild  of  nine  years  of  age,  which  the  second  defendant 
was  alleged  to  have  decoyed  to  his  house  under  pretence  of 
shewing  it  to  its  maternal  grandfather,  the  first  defendant. 
The  Civil  Judge  decided  in  favour  of  the  plaintiff,  but 
refused  to  award  him  costs.  No  reason  was  assigned  for 
such  refusal. 

Sloan  for  the  appellant,  the  plaintiff,  contended  that 
costs  should  have  been  awarded  to  the  successful  party. 

Branson  for  the  respondents,  the  defendants,  referred  to 
Act  VIII  of  1859,  sec.  187. 

The  Court  delivered  a  written  judgment,  from  which  the 
following  is  an  extract : 

We  are  of  opinion  that  where  no  appeal  is  made  against 
the  judgment  given  on  the  subject-matter  of  the  suit,  the 
discretion  allowed  to  the  courts  by  section  187  of  the  Code 
of  Civil  Procedure  in  assessing  costs  should  not  be  inter- 
fered with  by  the  appellate  court,  unless  in  a  very  excep- 
tional case,  where  the  exercise  of  this  discretion  has  been 
manifestly  in  violence  of  usage  and  has  inflicted  marked  in- 
justice. No  such  exceptional  case  has  been  made  out  in  the 
present  instance.     We  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
(j)  Present  Strange  and  Frere,  J  J. 
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ajpptllate  SunsOiirtion  M 

Special  Appeal  No.  663  of  1861. 

Enamantdaram  Venkayya Appellant. 

Venkatana'ra'yana  Reddi  and  others... ifespondcTite. 

« 

Regulation  V  of  1822  is  inapplicable  to  land  held  under  a  mirasfdar 
or  any  ordinary  proprietor.  It  applies  only  to  land  subject  to  a  permanent 
assessment,  and  held  from  Government  by  a  Zamindir  under  a  permanent 
sanad  or  by  a  temporary  occupant, 

THIS  was  a  special  appeal  from  the  decree  of  E.  Story,        1862. 
the  Civil  Judge  of  Nell6r,  in  Appeal  Suit  No.  70  of  ^^tf^ 
1861,  reversing  in  part  the  decree  of  the  District  Munsif^of  _sQMi__ 
Gudur.     The  original  suit  was  brought  by  the  plaintiff,  who 
waa  a  mirasiddr,  to  eject  the  defendants,  his  tenants  at  will, 
from  certain  wet  land,  sowable  with  4-^  t6ms  of  seed,  and 
from  three- kunt^  of  dry  land,  belonging  to  the   plaintiflTs 
one  and  odd  svdstyams  of  26  sv^tyams  of  the  m^Iguz&ri 
agrahiram  village  of  Mambattu,  and  to  recover  one  putti, 
18  t^ms  and  11 J  muntas  of  sambhavu  paddy  as  the  owner's 
share,  and  the  produce  of  the  wet  land  for  Raudri  (1860- 
1861),  or   its  value,  and  rupees  5-8-6,  being  tuttu,  or  fee 
on  the  cultivator's  share  in  the  produce,  as  well  as  nine 
rupees,  the  value  of  manure  put  by  the  plaintiff  on  the  lands 
in  suit.  The  third  defendant  pleaded  that  the  land  had  been 
given  "  under  a  permanent  kaul  to  his  forefathers  seventy 
years  ago."     The  other  defendants  allowed  the  suit  to  go  by 
default.     The  District  Munsif  decreed  for  the  plaintiff;  but 
on  appeal  the  Civil  Judge  reversed  his  decree  so  far  as  re- 
garded the  ejecting  the  defendants,  holding  that  Regulation 
V,  section  VIII,  clause  1  applied.     That  clause  enacts  that 
"  the  lands  of  under-fiirmers  or  ryots  shall  not  be  granted  to 
other  persons  by  proprietors  or  farmers  under  the  provisions 
of  Section  X,  Regulation  XXX  of  1802,  until  such  proprie- 
tors or  farmers  shall  have  made  application  to  the  collector 
and  obtained  his  leave  for  that  purpose." 

Branson  for  the  appellant,  the  plaintiff.  The  defendants 
are  mere  tenants  at  will,  and  the  plaintiff  is  entitled  to  oust 
them  without  having  applied  to  the  collector. 

(/»)  Present  Strange  and  Frcre,  J  J. 
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^^A^"  20  Tirumaldchdriydr  for  the  respondents. 

S,  A,  No.  663 

of  1861.  The  Court  delivered  the  following 

Judgment. — ^This  suit  was  brought  by  the  plaintiff, 
a  mir&fd^r,  to  eject  the  defendants,  his  tenants,  and  to 
recover  arrears  of  produce. 

The  District  Munsif  decreed  for  the  plaintiff. 

The  Civil  Judge  awarded  the  plaintiff  the  produce,  but 
refused  to  eject  the  defendants,  considering  that  the  plain- 
tiff was  bound  to  deal  with  them  pursuant  to  Regulation 
V  of  1822. 

Both  courts  concurred  in  disbelieving  the  third  defend- 
ant s  plea  of  permanent  lease. 

We  consider  Regulation  V  of  1822  inapplicable  to  land 
held  under  a  mir^Id^r  or  any  ordinary  proprietor.  That 
Regulation,  among  other  things,  ^is  designed  to  give  better 
effect  to  the  provisions  of  Regulations  XXVIII  and  XXX 
of  1802,  and  these  enactments  relate  to  "proprietors 
of  land  and  formers  of  land"  of  a  particular  order.  The 
"proprietors"  spoken  of,  as  appear  by  section  3  of  Re- 
gulation XXV  of  1802  and  elsewhere,  are  "  Zamin- 
ddrs"  holding  land  from  Government  under  a  permanent 
assessment,  and  by  a  permanent  sanad.  The  "  farmers  of 
land,"  as  shewn  by  section  2  of  Regulation  XXVIII  of  1802 
and  elsewhere,  are  those  "  holding  &rms  immediately  from 
Government ;"  that  is,  having  a  temporary  occupancy  of  lands 
subject  like  those  of  the  Zamindir  to  a  fixed  assessment. 
The  mirdsidirs,  being  ordinary  proprietors  not  thus  holding 
from  or  under  the  Government,  and  having  lands  not  per- 
manently assessed  to  the  revenue,  are  a  different  class,  for 
whom  special  provision  has  not  been  made  by  Regulation  V 
of  1822,  or  the  other  Regulations  to  which  we  have  referred. 

Under  these  circumstances,  we  amend  the  decree  of  the 
Civil  Judge  by  awarding  possession  of  the  land  in  issue  to 
the  plaintiff  as  decreed  by  the  District  Mimsif 

The  costs  in  appeal  and  special  appeal  are  to  be  paid  by 
the  third  defendant. 

Appeal  alloifxd. 
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O^ngmal  3ari9litrtton  {a) 

Na'qaunga  Mudali  against  Subbiramanita  Mudali 
and  others. 

A  grandson  may,  by  Hindu  law,  irrespective  of  all  circumstances, 
mijintain  a  suit  against  his  grandEather  for  compulsory  division  of  ances- 
tral family  property. 

rpHIS  was  a  suit  for  an  account  and  division  of  the  undi-  i862. 
-^  vided  property  of  a  Hindti  family,  the  founder  of  which  ^^^^^  JJb 
was  one  Tirumala  Mudali,  who  died  many  years  ago,  leaving 
two  sons,  the  defendants  Subbiramaniya  and  Yir&s&mi.  The 
defendant  Subbiramaniya  had  two  sons,  one  named  PerumiLl, 
the  plaintiff's  father,  who  died  in  1850  :  the  other  was  the 
defendant  Darmalinga.  The  bill  was  filed  in  the  late 
Supreme  Court  on  the  12th  December  1861. 

The  defendants'  answer  stated  that  the  property  left  by 
the  founder  Tirumala  Mudali  was  very  trifling,  and  had 
been  exhausted  in  his  funeral  ceremonies ;  and  that  the 
landed  property  subsequently  acquired  had  been  obtained 
by  the  defendant  Subbiramaniya,  who,  in  1854,  had  given 
the  bulk  of  it  away. 

The  Advocate  General,  for  the  defendants,  contended 
that  the  plaintiff's  father,  if  alive,  could  not  sue  for  division 
living  his  &ther,  the  defendant  Subbiramaniya ;  and  that 
therefore  the  plaintiff's  suit  could  not  be  sustained.  He 
cited  Sir  Thomas  Strange's  Hind'&  Lam,  vol.  I,  p.  179. 

Bramson,  contra,  cited  Mr.  Justice  Strange's  Manual 
of  Hindu  Law,  sec.  238  :  The  MUdkahard,  chap.  1,  sec.  V., 

par.  IL 

Scotland,  C.  J. : — ^The  plaintiff  may,  I  think,  maintain 
the  suit.  I  have  had  some  difficulty  in  seeing  how  chapter  I, 
sec.  U,  par.  7  of  the  Mitdkshari  is  to  be  reconciled  with 
the  placita  in  the  5th  section  of  the  same  chapter.  But  upon 
consideration  I  think  that  they  are  not  necessarily  in- 
consistent, and  that  sons  may  compel  a  division  of  an- 
cestral femily  property  at  the  hands  of  their  father.  I 
must  however  be  distinctly  understood  as  deciding  tliLs 

(b)  Present  Scotland,  G.  J.  and  Bittleston,  J. 
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1862.       with  reference  to  ancestral  property  only.     The  Advocate 
I  ovem  er — ^  Q^^^^  refers  to  Sir  Thomas  Strangers  work  on  Hindti  law, 
and  no  one  can  read  the  passages  cited  without  coming  to 
the   conclusion  that  the  opinion  of  that  author  was  that, 
except  in  the  instances  he  give^,  namely,   of  civil  death 
by  entering  into  a  religious    order,   and    of  degradation 
working  a  forfeiture  of  civil  rights,  sons  could  not  compel 
a  division.     Sir  Thomas  Strange  (i.  179),  says  "  Whatever 
might  be  the   case  among  the   Hebrews,   no  Hind6  can, 
according  to  the  law  as  it  prevails  in  the  Bengal  provinces, 
under  any  circumstances,  sa^  to  his  &ther,  in  the  peremp- 
tory language  of  the  prodigal,  "  Father,  give  me  the  portion 
of  goods  that  falleth  to  me."     The  father  may  abdicate  in 
favoui-  of  one,  or  of  all,  according  to  the  limits  imposed 
upon  him  by  the  law,  if  he  thinks  proper ;  but,  with  the 
exception  of  two  cases,  partition  among  the  Hindiis  in  the 
life-time  of  the  father,  whether  of  ancestral   or  acquired 
property,  would  seem  to  be  at  his  will,  not  at  the  option  of 
his  sons,"  and  in  support  of  this  he  cites  Manu  IX.  104 
and  the  Mitdkshari,  ch.  I.  sec.  II.     Turning  to  the  latter  we 
find  at  paragraph  7  "  One  period  of  partition  is  when  the 
"  father  desires  separation,  as  expressed  in  the  text  '  When 
"  the  father  makes  a  partition.*     Another  period  is  while 
"  the  father  lives,  but  is  indifierent  to  wealth  and  disinclined 
"  to  pleasure,  and  the  mother  is  incapable  of  bearing  more 
"  sons ;  at   which   time   a  partition  is   admissible   at  the 
"  option  of  sons  against  the  father's   wish."     Sir   Thomas 
Strange  proceeds  (i.  179,  180) : — "  A  text,  indeed,  of  Manu 
"  is   referred  to,   as   shewing,   that,   of  ancestral  property 
"  belonging  to  the  father,  the  sons  may  at  their  pleasure 
'*  exact  a  division  of  him,  however  reluctant ;  and  it  is 
"  true  (as  has  been  already  intimated,)   that  their  claim 
"  upon  property  descended  is  stronger  than  upon  what  has 
"  been  otherwise  acquired  ;  but  the  inference  drawn  in  the 
'  Mitikshard,  is  at  variance  with  the  current  of  authorities 
"  including  Manu  himself ;  whose  obvious  meaning,  in  the 
"  text  referred  to  is  simply  that  ancestral  property  recovered^ 
"  without  the  use  of  the  patrimony,  classes,  upon  partition, 
*'  with  property  acquired"    And,  passing  on  to  consider 
the  law  applicable  to  this  Presidency,  the  same  learned  author 
says,  (i.  184)  "  In  the  provinces  dependant  on  the  govern- 
ment of  Madras,  and  elsewhere  in  the  peninsula,  the  right 
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of  the  son  to  exact  partition  of  ancestral  property,  independ-       1862. 

November  24. 

ent  of  the  will  of  the  father,  appears  authorized,  but  not  ~ 
without  the  existence  of  circumstances  to  warrant  the 
measure  ;  such  as  the  father  having  become  superannuated, 
and  the  mother  past  child-bearing,  the  sisters  also  married. 
And  there  are  two  occasions  upon  either  of  which,  wherever 
the  Hindti  law  prevails,  dominion  may  be  transferred  from 
the  father  in  his  Ufe,  without  his  consent,  whether  the 
property  claimed  by  the  sons  to  be  divided  be  ancestral,  or 
acquired.  These  are,  voluntary  devotion,  by  which  the 
father  is  considered  as  having  renounced  it,  and  degradation 
from  caste,  by  which  it  is  forfeited." 

I  do  not  find  in  Sir  Thomas  Strange's  work  anything 
to  get  rid  of  this  qualification  as  to  the  right  of  sons  to  a 
division  in  their  father  s  lifetime ;  and  my  mind  was  at  one 
time  in  considerable  doubt  on  the  subject.  But  in  Mr.  Justice 
Strangers  Manual  of  Hindu  Law,  the  learned  author  states 
the  law  in  the  broadest  possible  terms.  He  says  ill  sec.  238. 
"  Sons  may  at  their  will,  and  irrespective  of  all  circiun- 
"  stances  compel  their  father  to  divide  with  them  the  an- 
"  cestral  property."  And  for  that  he  cites  the  Mitdkshard, 
chap.  I,  sec.  V,  par.  8.  Turning  to  that  passage  we  find  he  is 
abundantly  confirmed.  It  is  in  these  words :  "  Thus,  while 
the  mother  is  capable  of  bearing  more  sons,  and  the  father 
retains  his  wordly  affections  and  does  not  desire  partition, 
a  distribution  of  the  grandfather's  estate  does  nevertheless 
take  place  by  the  will  of  the  son."  Certainly  nothing  can  be 
more  explicit, — and  at  par.  11  VijMne9vara  says,  "  Manu 
likewise  shows  that  the  father,  however  reluctant,  must 
divide  with  his  sons  at  their  pleasure,  the  effects  acquired 
by  the  paternal  grandfather ;"  and  then  he  refers  to  the  text 
in  Manu,  IX.  209,  to  which  Sir  Thomas  Strange  alludes 
when  he  says  that  the  inference  drawn  in  the  Mitikshard  is 
at  variance  with  the  current  of  authorities. 

I  think  we  must  consider  the  Mitdkshard,  chap.  I,  sec. 
II,  par.  7,  as  applicable  to  the  law  governing  the  division 
of  property  generally,  and  sec.  V,  paragraphs  8  and  11,  as 
applying  to  divisions  of  ancestral  property. 

The  Mitdkshard,  therefore,  in  my  opinion,  confirms  the 
view  taken  by  Mr.  Justice  Strange  in  his  Manual — and  in 
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1862.       this  Presidency  the  MitAkshard  is  the  governing  authority, 

L  J  ^jjjjj^^  therefore,  that  as  to  ancestral  property  a  son — ^and 

therefore  a  grandson — may  compel  a  division  against  the 
will  of  his  Mher  or  grandfather. 

BiTTLESTON,  J. : — I  come  to  the  same  conclusion.  The 
authorities  appear  to  stand  thus :  Sir  Thomas  Strange  seems 
to  have  formed  an  opinion  that  sons  could  not  demand  a  di- 
vision except  under  particular  circumstances,  even  as  regards 
ancestral  property.  But  he  admits,  that,  in  coming  to  that 
opinion,  he  differs  from  the  Mit£kshar&.  Arguing  from 
Manu,  Sir  Thomas  Strange  arrives  at  one  conclusion,  and 
the  author  of  the  Mitdkshard,  also  arguing  from  Manu,  comes 
to  another.  Referring  to  the  Mit^shard,  it  is  not  easy 
to  follow  its  reasoning  on  the  subject.  But  it  is  desir- 
able to  arrive  at  some  definite  rule.  The  learned  author  of  the 
Manual, — bringing  to  the  matter  the  long  experience  which 
he  has  had,  and  probably  the  decisions  which  have  taken 
place  subsequently  to  the  publication  of  his  fether's  book — 
says  broadly,  that,  so  fiir  as  ancestral  property  is  concerned, 
sons  "  may  at  their  will,  and  irrespective  of  all  circumstances, 
compel  their  father  to  divide  with  them  the  ancestral  pro- 
perty ;"  and  in  that  proposition  he  is  supported  by  the  state- 
ment in  the  Mitdkshard  that,  though  the  mother  be  capable 
of  bearing  sons,  and  though  the  &ther  retain  his  worldly 
affections  and  does  not  desire  partition  of  the  ancestral 
(grandfather's)  estate,  partition  does  nevertheless  take  place 
by  the  will  of  the  sons.  This,  doubtless,  is  not  easily  re- 
concileable  with  the  statement  in  the  earlier  section.  But 
they  may,  perhaps,  be  reconciled  by  saying  that  in  the  earlier 
section,  division  generally  is  treated  of,  and  that  the  latter 
section  is  confined  to  the  division  of  ancestral  property.  On 
the  whole  it  seems  to  us  more  satisfactory  to  decide 
that  the  right  exists  absolutely,  than  that  it  should  depend 
on  the  feelings  or  disposition  of  the  father  or  the  physical 
condition  of  the  mother. 

A  decree  was  then  taken  by  consent  for  an  account  of 
the  undivided  family-property  come  to  the  hands  of  the 
defendants^a/ 

(a)  Ex  relatione  Mr.  Branson. 
Note.— Sec  3  Coleb.  Dig.  35. 


mayilara'yar  v.  subbar'a'ya  bhut.  ^1 

appellate  Surfeliirtion  {a) 

Special  Appeal  No.  15  of  1862.      . 

Maiulba'ya AppelUint. 

Subbar'a'ya  Bhut  and  others Beapondents. 

A  mortgage-deed  contained  a  condition  that  if  the  principal  were  not 
tepaid  by  a  certain  day,  the  mortgage  should  only  be  redeemed  by  payment 
of  one  mur4  of  rice  for  each  rupee  of  the  mortgage-money.  The  mort- 
gagee waa  in  possession  under  a  prior  ilad&rawara  mortgage,  and  rice  rose 
m  the  market:— ITif/rf  that  the  condition  was  nnreasonaole  and  such  as 
should  not  be  enforced  in  equity. 


fTlHIS   was  a  special  appeal  from  the  decree  of  Lakshu- 
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1862. 
November  25, 


mayyar,  the  temporary  Principal  Sadr  Amin  of  Man-  "5.  j.  No.  15 


gal6r,  in  Appeal  Suit  No.  174  of  1861,  affirming  the  decree      ^/  ^^^^- 
ot  the  District  Munsif  of  E&rk&I,  in  Original  Suit,  No.  94  of 
1859. 

SHnivdsdchdHydr  for  the  appellant,  the  plaintiff 

The  defendants  did  not  appear. 

The  facts  appear  from  the  following 

Judgment  : — The  plaintiff,  now  special  appellant,  in- 
stituted the  original  suit  for  the  recovery  of  lands  under  a 
deed  of  sale  executed  by  the  proprietor,  the  first  defendant, 
in  1858.  The  plaintiff  at  the  same  time  offered  to  pay  off 
a  iladdraw&ra  mortgage  (6)  of  rupees  60,  which  the  third 
defendant  held  on  the  lands. 

The  third  defendant  pleaded  that  in  addition  to  the 
mortgage  admitted  by  the  plaintiff^  he  held  a  further  claim 
on  the  land  under  a"  second  mortgage-deed  executed  by  the 
first  defendant  in  1857,  by  which  deed  in  consideration  of 
a  further  advance  of  rupees  60-8-0,  the  lands  were  to  be 
held  liable  for  the  repayment  of  this  sum  in  rice,  at  the 
rate  of  one  murd  for  each  rupee,  or  60J  murds.     The  third 


{a)  Present  Phillips  and  Frere,  J  J. 

(6)  Note. — This  kind  of  mortgage  occurs  in  Kanara,  and  resembles 
a  Welsh  mortgage,  the  mortgagee  being  in  possession  and  taking  the  rents 
wd  profits  in  uen  of  interest,  and  the  security  carrying  a  right  to  redeem, 
haA  none  to  foreclose.    The  ilad&rawara  mortgagee  pays  the  Goycrnment 
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1862.       defendant  therefore  claimed  the  enforcement  of  this  lien  on 

November  25. 

&  J.  No.  15  ^®  land,  in  addition  to  the  mortgage  of  rupees  60  admitted 
^/isgg-      by  the  plaintiff. 

The  District  Munsif  was  of  opinion  that  the  mort- 
gage-deed of  1857,  set  up  by  the  third  defendant,  which 
is  designated  as  No.  I  in  the  record  of  the  suit,  was  fully 
proved  by  credible  evidence,  and  on  these  grounds  ad- 
judged the  plaintiff,  in  taking  possession  of  the  lands  un- 
der the  deed  of  sale,  to  pay  off  this  mortgage  according  to 
the  terms  of  No.  I,  in  addition  to  the  previous  mortgage  of 
rupees  60  admitted  by  the  plaintiff.  This  judgment  was 
confirmed  in  appeal  by  the  Principal  Sadr  Amin. 

The  plaintiff  preferred  a  special  appeal  against  this  de- 
cision. 

The  deed  No.  I  is  to  the  effect  that  if  the  advance  of 
rupees  60-8-0  then  made  by  the  third  defendant,  the  mort- 
gagee, is  not  paid  off  within  a  certain  term  which  has  now  ex- 
pired, it  was  to  be  redeemed  only  by  pa3rment  in  rice  at  a  murd 
for  each  rupee  of  the  advance  then  made,  or  treble  the 
amount  of  the  original  advance,  at  the  now  current  market 
rate.  This  provision  was  most  unreasonable  in  its  character, 
for  the  third  defendant  had  possession  under  the  usufruc- 
tuary mortgage,  and  could  therefore  realize  any  amount  of 
interest  which  might  be  agreed  upon,  out  of  the  net  profits 
of  the  land.  We  are  further  of  opinion  that  it  is  of  the  na- 
ture of  a  penal  condition  and  as  such  should  not  be  enforced 
in  equity. 

We  therefore  modify  the  decree  of  the  Principal  §adr 
AmIn,  and  award  the  lands  to  the  plaintiff,  who  will  be  en- 
titled to  possession  on  paying  off  rupees  120-8-0,  the  amount 
of  the  principal  sums  respectively  secured  by  the  two  mort- 
gages held  by  the  third  defendant.  The  third  defendant 
will  pay  the  plaintiff's  costs  throughout. 

Appecd  allowed. 
Note.— See  Jenaingt  t.  Ward,  2  Vem.  520. 


THE  QUEEN   V.   DA'LA'pATI   RAU.  M 

appellate  Suns^Htrtton  {a) 

Criminal  Petition,  No,  125  of  1862. 
The  Queen  against  Da'la'pati  Rau. 

Where  a  prisoner  was  convicted,  and  sentenced  nnder  sec.  50  of  Act 
XVn  of  1S50,  upon  the  charge  of  fraudulently  secreting  a  post-letter,  and 
on  aopeal  such  conviction  and  sentence  were  confirmed  :—-Ueld,  that  he         ^^^2 
coula  not  subsequently  be  convicted  under  the  same  section  of  having    Deeemher  1. 
fraudulently  made  away  with  the  same  letter  upon  the  same  occasion,  both  -r;-. —    ^  ,  '  ■ 
acts  being  connected  and  substantially  a  part  of  one  criminal  transaction.      "J^iqao 


q/1862. 


HTHIS  petition  was  presented  by  the  prisoner  against  his 
**-  conviction  by  L.  C.  Innes,  the  Session  Judge  of  Rajah- 
mundry,  in  Calendar  Case  No.  75  of  1862,  under  Act  XVII  of 
1854,  sec.  50.  That  section  enacts  that  "  whoever  being  in 
employ  of  the  Government  in  the  Post  Office  Department 
shall  fraudulently  secrete,  make  away  with,  or  appropriate 
any  letter,  parcel  or  packet  which  may  have  been  entrusted 
to  him,  or  anything  contained  in  any  such  letter,  parcel  or 
packet,  or  shall  mutilate  or  break  open  any  such  letter,  par- 
cel, or  packet,  or  any  banghy  parcel  or  box,  with  the  inten- 
tion of  fraudulently  appropriating  any  thing  therein  con- 
tained, shall  be  punished  with  imprisonment,  with  or  with- 
out hard  labour,  for  a  term  not  exceeding  seven  years,  and 
shall  also  be  liable  to  fine." 

MayTie  for  the  petitioner. 

The  fects  sufficiently  appear  from  the  judgment  of  the 
Court,  which  was  delivered  by 

Scotland,  C.  J.: — The  prisoner  in  this  case  appeals 
against  a  conviction  under  section  50  of  Act  XVII  of  1854, 
upon  the  charge  of  his  having  fraudulently  made  away  with 
a  post-letter,  on  the  ground,  amongst  others,  that  he  had 
before  been  convicted  of  fraudulently  secreting  the  same  letter, 
and  therefore  could  not  legally  be  tried  a  second  time  for  an 
act  which  was  substantially  a  part  of  one  and  the  same 
offence.  We  are  of  opinion  that  this  objection  is  valid  and 
must  prevaiL  The  prisoner  was  the  principal  officer  in 
charge  of  the  post-office  at  Cocanada,  and  before  the  present 
charge  was  made,  he  had  been  convicted  and  sentenced  by 

(a)  Prestnt  Scotland,  C.  J.  and  Frerc,  J. 
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1862.  the  Session  Court  at  Rajahmundiy,  in  Calendar  Case  No.  64, 
Crim  p  No  125  ^^'^^^  ^^®  same  section,  upon  the  charge  of  fraudulently  secret- 
of  ^862.  ing  the  same  post-letter  and  upon  the  same  occasion.  Against 
this  former  convicticm  on^appeal-petition  was  presented ;  and 
after  hearing  all  that  was  urged  on  behalf  of  the  prisoner^ 
we  thought  the  evidence  fully  sustained  the  charge,  and 
gave  judgment  confirming  the  c<Hiviction  and  sentence. 

The  section  under  which  both  convictions  took  place^ 
no  doubt  provides  in  the  alternative,  that  several  acts  shall 
be  criminal,  and  amongst  them  either  of  the  acts  for  which 
the  prisoner  has  been  convicted.  But  to  each  of  such  crimi- 
nal acts  it  attaches  one  and  the  same  punishment.  In  cases 
to  which  this  section  applies  the  circumstances  may  go  to 
shew  that  the  party  charged  had  been  guilty  of  all  or  only 
some  or  one  of  the  acts  provided  against ;  or  it  may  be  alto- 
gether doubUul  in  the  first  instance  which  act  had  been 
committed;  and  according  to  the  particular  circumstances 
the  prisoner  may  and  should  properly  be  charged  at  first  with 
all,  some,  or  one  of  such  acts.  In  the  present  case  the  pri- 
soner might  properly  have  been  charged  in  the  first  instance 
with  both  the  criminal  acts  of  fraudulently  secreting  and 
making  away  with  the  letter  ;  and  although  either  act  is 
punishable  under  the  section  as  an  offence  without  any  evi- 
dence of  the  other, — still,  as  it  appears  that  both  acts  were 
connected  and  formed  substantially  a  pait  of  one  and  the 
same  criminal  transaction,  and  the  evidence  with  reference 
to  such  acts  was  as  necessary  and  material  on  the  first 
charge  as  it  was  on  the  second,  the  prisoner  must  be  con- 
sidered to  have  been  tried  and  in  peril  in  respect  of  the 
whole  transaction  as  one  offence  on  the  first  charge.  The 
evidence  as  to  his  making  away  with  the  letter  was  properly 
a  part  of  the  case  in  support  of  the  first  charge  and  the 
strongest  proof  of  it.  There  was  in  fact  no  part  of  the  evi- 
dence upon  which  the  second  conviction  took  place  which 
was  not  properly  evidence  on  the  first  charge.  For  these 
reasons  the  judgment  of  the  court  is  that  the  second  convic- 
tion must  be  set  aside,  and  the  punishment  of  the  prisoner 
confined  to  the  sentence  passed  upon  him  on  the  first 
conviction. 

Conviction  set  aside. 
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Original  ^utwfbittion  {a) 

Doe  on  the  demise  of  Kullamma'l  agaiTiat  Kuppu  Pilt.ai. 

A  person  forcibly  dispossessed  and  suing  for  possession  within  sii 
months,  is  entitled,  under  Act  XIY  of  1859,  to  recover,  notwithstanding 
any  other  title. 

A  fiindti  wife  or  widow  may  alienate  her  stridhana,  whether  it  be 
moreable  or  immoveable,  with  the  exception,  perhaps,  of  land  given  to 
her  byher  husband. 

When  a  plaintiff's  evidence  fails  to  shew  title  in  him,  but  does  not 
shew  title  in  another,  the  plaintiff  may  recover  upon  his  possession  against 
a  defendant  wrongdoer. 

Tlie  Indian  law  of  limitation  as  to  realty  bars  the  remedy,  but  does 
not  extinguish  the  right. 

According  to  the  Hindd  law  in  force  in  the  Madras  Presidency  a 
sister's  son  does  not  inherit. 

THIS  case  was  heard  on  the  7th,  8th  and  19th  Novem-       1862. 
1^^  .  Nov.  7, 18, 19. 

^^-  December  2. 

Mayne  for  the  plaintiff. 

Branson  for  the  defendant. 

The  Court  took  time  to  consider,  and  on  the  2nd  De- 
cember the  following  judgment,  from  which  the  facts  and 
arguments  sufficiently  appear,  was  delivered  by 

Scotland,  C.  J. : — This  is  an  action  of  ejectment  brought 
to  recover  a  house  and  premises  in  Black  Town.  The  case 
f<Hr  the  plaintiff  is  that  the  house  and  premises  originally  be- 
longed to  T&namm41,  who  died  about  twenty-four  years  ago, 
a  widow,  and  without  issue,  and  that  during  her  life  she 
conveyed  the  same  by  deed  of  gift  to  Ela  Muttu :  that  Ela 
Muttu  died  about  twenty-two  years  ago,  a  widow,  and  with- 
out issue,  and  that  she,  during  her  life-time,  conveyed  the 
house  and  premises  to  the  plaintiff,  who  had  been  bom  and 
brought  up  in  the  house ;  and  that  ever  since  Ela  Muttu*s 
death  the  plaintiff  had  had  independent  possession  of  the 
house  and  premises,  (paying  the  quit-rent  and  assessment- 
bilH  and  holding  possession  of  the  Collector's  certificate 
granted  in  the  name  of  Tdnammdl)  until  she  was  forcibly 
dispossessed  by  the  defendant,  her  brother,  in  Chittarai 
(April-May)  last. 

(a)  Present  Scotlafnd,  G.  J.  raid  Bittleston,  J. 
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1862.  If  the   case   for  the   plaintiff  be  true  as  regards  her 

Aw.  7.  18,19.  ^  ^    ,  *      . 

December  2.   having  been  forcibly  dispossessed  of  the  property,  section  15 

of  Act  XIV  of  1859  applies,  and  she  is  entitled  to  recover 
her  possession  notwithstanding  any  other  title  set  up,  the 
suit  having  been  commenced  within  six  months  fix)m  the 
time  of  the  alleged  dispossession.  At  the  close  of  the  case, 
we  intimated  that  we  felt  no  doubt  as  to  the  effect  to  be 
given  to  the  evidence ;  and  subsequent  consideration  has  con- 
firmed us  in  the  opinion  which  we  had  then  formed,  that  the 
plaintiff  satisfiwjtorily  proved  that,  having  been  in  quiet 
possession  of  the  property  down  to  Mdchi  (February- 
March)  last,  she  had  been  since  dispossessed  by  the  defend- 
ant without  her  consent,  and  certainly  otherwise  than  by 
due  course  of  law.  The  beta  of  her  living  in  the  house  and 
being  in  possession  of  the  key  at  that  time  are  undoubted,, 
and,  considering  what  was  the  conduct  of  both  parties,  we 
think  every  reasonable  probability  confirms  the  plaintiff's 
evidence.  The  defendant  represents  that  he  had  been  living 
in  the  house,  and  on  the  return  of  himself  and  family  firom 
his  village  in  M£chi  he  found  the  house  locked  and  sent  his 
son  to  the  plaintiff,  then  at  R&yapettai,  for  the  key,  which 
was  at  once  and  without  objection  given  up  to  him ;  and 
that  he  and  his  family  thereupon  quietly  re-entered  the 
house.  Yet  he  was  obliged  to  admit  that  on  the  very  next 
day  he  was  summoned  by  the  plaintiff  to  the  police  court 
for  a  forcible  entry,  and  subsequently  on  that  charge  fined 
fifty  rupees.  This  account  of  the  manner  in  which  posses- 
sion was  at  the  time  obtained  we  cannot  credit,  bearing  in 
mind  the  proceedings  before  the  Collector  recently  taken  by 
the  plaintiff,  and  the  evidence  of  the  previous  disputes 
between  the  plaintiff  and  defendant,  if  any  credit  is  to  be 
given  in  this  respect  to  the  defendant's  case.  The  cause  and 
the  only  cause,  put  forward  on  the  part  of  the  defendant,  to 
account  in  any  way  for  the  alleged  abstraction  by  the  plain- 
tiff of  his  title-deeds  and  receipts  and  the  consequent  dis- 
putes and  proceedings  that  took  place — ^namely,  enmity  pro- 
duced by  the  defendant's  refusal  to  give  one  of  his  daughters 
in  marriage  to  the  plaintiff's  son  cannot,  we  think,  serious- 
ly be  entertained,  and  the  evidence  given  by  the  defendant 
as  to  the  manner  of  the  alleged  abstraction  of  the  deeds  and 
receipts  by  the  plaintiff,  and  as  to  the  defendant's  conduct 
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thereupon,  inconsistent  as  it  is  in  several  respects  with  that        ^862. 

.    .  Nov.  7, 18, 19, 

of  his  witness  Vlrisimi,  is  altogether  untrustworthy.  December  2. 

This  being  our  opinion  as  regards  the  dispossession  of 
the  plaintiff,  and  such  dispossession  having  taken  place 
within  six  months  before  the  action  was  brought,  the  plain- 
tiff is  entitled  to  a  verdict  under  the  Act  before  referred  to  ; 
and  for  the  decision  of  the  present  action  it  is  unnecessary 
to  say  more.  But  in  the  course  of  the  trial,  several  ques- 
tions of  law  as  regards  the  title  to  the  property  were  dis- 
cussed, and  as  it  may  prevent  further  litigation  if  we  at 
once  express  our  opinion  upon  these  questions,  we  are  in- 
duced to  do  so. 

On  the  part  of  the  defendant  it  was  contended  that  the 
plaintiff's  evidence  shewed  that  she  could  have  no  title  in 
the  property,  and  further  that  a  good  title  was  shewn  in 
the  defendant.  Now,  first,  as  regards  the  facts  bearing 
on  the  plaintiff's  title.  It  is  common  to  the  case  of  both 
parties  that  the  property  was  T&namm^'s :  she  was  unques- 
tionably in  the  possession  and  enjoyment  of  it ;  and  the 
certificate  or  title-deed  is  in  her  name.  It  is  also  proved 
that  she  had  a  husband  whom  she  survived  very  many 
years,  and  that  there  was  no  issue  of  the  marriage.  But 
as  to  how  or  when  the  property  came  to  her,  the  case  is  a 
perfect  blank,  and  certainly,  we  cannot  here  infer  that  she 
succeeded  to  th|s  property  as  widow  upon  her  husband's 
death,  or  that  it  had  ever  been  her  husband's. 

Now  there  is  no  doubt  that  according  to  Hind6  law,  land, 
as  well  ajs  any  other  property,  may  be  possessed  by  a  woman 
asstrfdhana  (Mit&kshard,  cap.  I,  sec.  2,  placita  1-3) ;  and  after 
consulting  all  the  authorities  within  our  reach,  we  think 
the  law  must  now  be  taken  to  be  that  with  respect  to  her 
stridhana  (except,  perhaps,  land,  the  gift  of  her  husband,  as 
to  which  we  at  present  say  nothing,)  a  widow  is  not  subject 
to  the  restrictions  against  alienation  which  clearly  apply  to 
property  that  she  succeeds  to  upon  her  husband's  death. 
Aooording  to  the  Bengal  school  of  law,  it  seems  clear,  that 
▼hether  as  wife  or  widow,  a  woman  has  an  absolute  power 
of  alienation  over  her  stridhana  with  the  exception   of  ^ 

mmoveahle  property  bestowed  upon  her  by  her  husband. 
^^Ddyarbhdga,  cap.  4,  sec.  1,  placita  21-23.      But,  as 
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1862.       is  observed  by  Mr.  Sutherland  in  liis  remarks  at  page  430 
JVbr.  7,18^19.  "^  ^^* 

Decider  2.   of  the  second  volume  of  Sir  Thomas   Strange's  work   on 

Hind6  law  "  the  Mitdkshard  is  wholly  silent  on  the  subject 
of  the  power  of  women  to  aJieiiate  their  peculiar  property  ; 
though  explicit  in  disavowing  all  authority  in  the  husband 
to  appropriate  the  same,"  and  the  language  used  by  Sir 
c.^vi  ^-^  -r  ;^. ;  :  Thomas  Strange  at  page  247  of  the  first  volume  of  the 
second  edition  of  his  work,  as  well  as  the  remark  of  Mr. 
Sutherland  at  page  21  of  the  second  volume  of  the  same 
work,  when  looked  at  alone,  tend  to  raise  a  doubt  whether 
according  to  the  Benares  school  of  law,  there  is  not  a  ge- 
neral restriction  against  alienation  by  a  wife  or  a  widow 
of  iTYnnoveahle  property  held  by  her  under  whatever  title. 
When,  however,  we  find  it  stated  in  the  same  work,  and  by 
numerous  other  authorities,  in  broad  and  general  terms,  that 
a  woman's  strldhana  is  her  absolute  pmperty  and  at  her 
independent  disposal,  (with,  perhaps,  as  before  alluded  to, 
the  exception  of  land,  the  gift  of  her  husband) ;  and  there 
being  no  ground,  that  we  can  see,  for  any  distinction  in  this 
respect  between  moveable  and  immoveable  property  held 
by  a  woman,  we  are  of  opinion  that  the  Hindfi  law  recog- 
nizes the  power  of  alienation  to  the  extent  we  have  just 
laid  (Jown.  We  may  refer  here  to  the  following  authorities ; 
Sir  Thomas  Strange's  nindHi  Law,  2d  ed.  1st  vol.,  pages  27, 
28,  247, 248  :  Mr.  Colebrooke's  remarks  in  the  second  volume 
of  the  same  work,  pages  19,  402,  and  407  :  Macnaghten's 
PHTioiples  of  Hind'A  Law  by  Wilson,  pages  43,  44,  and 
136  ;  and  Colebrooke  on  Contracts,  page  28. 

Considering,  then,  the  possession  with  enjoyment  of 
the  property  by  Tanammdl,  as  it  appears  in  evidence, 
and  assuming  it  to  be  proved  that  she  in  fact  disposed 
of  the  property  to  Ela  Muttu,  we  think  that,  as  a  matter 
of  inference,  it  must  be  taken  in  this  cade  that  the  pro- 
perty was  her  stridhana,  which  she  had  the  power  to  alienate. 
Then  as  to  the  &ct  of  alienation,  the  direct  evidence  of  the 
plaintiff  and  Kadiya  Y^u  is  certainly  not  strong ;  but  when 
the  evidence  on  both  sides,  as  it  affects  the  alleged  succes- 
sive possession  in  Tdnammdl,  Ela  Muttu  and  the  plaintiff  is 
considered,  and  in  particular  the  evidence  as  to  payments  of 
quit-rent  and  assessment,  and  when  all  the  probabilities  of 
the  case  are  looked  at,  we  see  no  ground  to  justify  a  dis- 
belief of  the  case  made  on  the  part  of  the  plaintiff:  and  as 
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r^ards  the  adoption  of  the  defendant  by  T&nammdl,  which     •M«2. 
was  attempted  to  be  set  up,  the  evidence,  we  think  entirely  p^oember  2. 
failed ;  as  did  also,  we  think,  the  endeavour  to  establish  tlie 
d^ree  of  relationship  between  Venkattardm,  the  husband  of 
T^namm&I,  and  R&ma  Eishtna^  the  husband  of  her  sister. 

The  alienation,  then,  being  valid,  there  seems  to  be 
no  further  objection  as  regards  the  alienation  by  Ela  Muttu ; 
to  whom  it  appears  the  property  was  given  after  the  death 
of  her  husband ;  and  so  title  is  shewn  in  the  plaintiff,  from 
T&namm&I.    Independently  of  this  evidence  as  to  title,  and 
supposing  it  to  have  fidled  to  shew  title  in  the  plaintiff, 
still  we  think  that  unless  it  had  shewn  title  in  some  one 
else,  the  plaintiff  might  have  recovered  upon  her  possession 
against  the  defendant  as  a  wrongdoer  (see  Doe  d.  Carter  v. 
Bama/rd(a) ;  Daviacm  v.  Oent)  (h) .     But  then,  in  order  to 
meet  an  objection  that  title  had  been  shewn  in  a  person 
other  than  the  plaintiff,  a  further  point  was  argued,  namely, 
that  as  the  period  of  time  within  which  any  suit  could  be 
instituted  against  the  plaintiff  to  recover  from  her  possession 
of  the  property  was  shewn  to  have  elapsed,  her  title  had  be- 
come absolute  by  reason  of  the  law  of  limitations.     We 
have  already,  at  the  close  of  the  plaintiff's  case,  intimated  an 
opinion  that  the  Indian  law  of  limitations  bars  the  remedy 
only,  but  does  not  extinguish  the  right,  as  was  the  case  un- 
der the  limitation-statutes  in  England  before  the  passing  of 
3  &  4  William  4,  cap.  27,  the  34th  section  of  which  express- 
ly enacts  that  at  the  end  of  the  period  of  limitation,  the 
right  and  title  of  the  party  out  of  possession,  shall  be  ex- 
tinguished— ^a  provision  which  is  not  to  be  found  in  the 
present  Indian  Limitation  Act.     If,  therefore,  the  plaintiff 
were  driven  to  rely  on  the  law  of  limitations  alone,  we  think 
she  would  Ml.    With  reference  to  the  passage  in  the  first 
volume  of  Sir  Thomas  Strange's  work,  p.  33,  to  which  we 
referred  at  the  trial ; — that  according  to  Hind6  law,  posses- 
sion for  twenty  years  extinguishes  the  right  of  the  original 
owner,  we  may  observe  that  Mr.  Ellis  in  his  remarks  at  p. 
26  of  the  second  volume  says,  that  is  not  the  law  in  south- 
em  India,  and  that  if  legal  acquisition  can  be  disproved  even 
after  the  expiration  of  a  hundred  years,  ownership  is  not 
established  by  possession ;  and  he  then  quotes  this  text  of 

(a)  13  Q.  B.  945,  18  L.  J.  Q.        (b)  26  L.  J.  Ex.  122. 
B.  306  S.  C. 
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1862.        Manu,  "  that  he  who  enjoys  without  ownership  for  many 
December  2. '  hundreds  of  years,  the  lord  of  the  earth  shall  inflict  on  that 
criminal  the  punishment  ordained  for  thieves." 

It  only  remains  to  notice  the  points  with  reference  to 
the  title  set  up  in  the  defendant ;  and  we  have  already  in- 
cidentally disposed  of  the  question  of  adoption,  as  well  as 
the  question  of  suggested  succession  through  T^nammiirs 
husband  Venkattardm.  But  we  may  notice  another  point 
that  was  put  forward  on  the  authority  of  a  passage  in 
Elberling's  Treatise  07i  iTiheritance,  &c.,  §  178 — ^that  a 
sister  s  son  was  in  the  line  of  succession,  and  that  the  de- 
fendant might  therefore  take  as  the  son  of  P61a-Yela,  who 
was  the  son  of  TdnammAl's  sister.  But  the  passage  in  ques- 
tion refers  to  a  Bengal  authority :  Elberling  himself,  at  the 
close  of  §  178,  lays  down  that  according  to  the  school  of 
Benares  and  Mithila,  the  sister's  sons  are  excluded,  as  they 
belong  to  a  different  family ;  and  on  the  whole  it  is  quite 
clear  that,  as  Sir  Thomas  Strange  at  p.  147,  vol.  1,  says : 
"  A  sister's  son  inherits  in  Bengal,  but  not  in  the  provinces 
that  follow  the  Mit^kshard." 

We  have  thus  disposed  of  all  the  points  made  in  the 
case,  with  the  view,  as  we  have  said,  of  preventing,  if  possi- 
ble, further  litigation  between  this  brother  and  his  sister. 
Verdict  for  the  lessor  of  the  plaintiff. 

Note. — As  regards  the  capability  of  a  Hindu  woman  to  alienate 
her  sauddyika  (from  Sansk.  su  *good'  and  dai/a  'portion'), ».  e,y  the  pro- 
perty given  to  her  by  her  kindred  or  her  husband  before  or  after  her  mar- 
riage, the  following  texts  may  be  quoted : 

Kdtydyana(fl)— What  a  woman,  either  after  marriage  or  before  it, 
either  in  the  mansion  of  her  husband  or  of  her  father,  receives  from  her 
lord(d)  or  her  parents,  is  called  *  a  gift  from  affectionate  kindred* : 

2.  And  such  a  gift  having  by  them  been  presented  through  kindness, 
that  the  women  possessing  it  may  live  well,  is  declared  by  law  to  be  their 
absolute  property : 

3.  The  absolute  exclusive  dominion  of  women  over  such  a  gift  is 
perpetually  celebrated ;  and  they  have  power  to  sell  or  give  it  away  as 
they  please,  even  though  it  consist  of  lands  and  houses.  (3  Coleb.  Dig. 
573,  574). 

The  last  claiLse  is  thus  rendered  in  the  Dd^a  Krama  Sangraha, 
chap.  II,  sec.  2  §  26.  The  power  of  woman  fleg.  women]  over  the  gifts 
of  their  affectionate  kindred  is  ever  celebrated,  both  in  respect  of  donation 
and  of  sale  according  to  their  pleasure,  even  in  the  case  oi  immoveables.'' 
So  also  in  the  BayaMdgay  ch.  IV.  s.  i.  §  21,  and  the  Vyavahdra  Mayukha, 
ch.  IV.  sec.  X,  §  8. 

(a)  Unless  Kktydyana  contradicted  himself,  we  must  hold  that  the  words  *  the 
estate*  in  the  following  text  refer  solely  to  property  which  a  widow  inherits  as  such : 
"  The  childless  widow,  prescrring  invioUite  the  hcd  ot  her  lord  and  strictly  obedient 
to  her  spiritual  parents  may  frugally  ex^oy  ihe  ettatc  until  she  die ;  after  her  the  le^ 
heirs  shall  take  it;*  3  Coleb.  Dig.  676 :  vide  tamen  Jagann&tha*s  comment.  Ibid. 
675,  576,  677. 

{b)  It  seems  doubtful  whether  we  should  read  bhartu  *  husband'  or  M«ff*  *  brotlier.* 
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Texts  restricting  the  power  of  a  widow  to   alienate  immoveables         i862. 
given  to  her  by  her  husband  are  these  : —  JVbr.  7, 18, 19. 

Niirada  -.—Property  given  to  her  by  her  husband  through  pure  affec-    Derembe,-  2. 
tion,  she  may  enjoy  at  her  pleasure  after  his  death,  or  may  give  it  away, 
except  land  or  houses  (3  Coleb.  Dig.  575.) 

Vishnu  [or  NaradaPj:  What  has  been  given  by  an  affectionate 
husband  to  his  wife,  she  may  consume  as  she  pleases,  when  he  is  dead,  or 
may  give  it  away,  excepting  immoveable  property.  {Miiakshard  chap.  I, 
sec.  1.  §  20). 

The  Raindkara : — A.  woman  has  absolute  exclusive  dominion  over 
such  gifts  [scil.  gifts  to  her  separate  use],  consisting  of  lands  and  houses, 
except  such  immoveables  as  her  husband  gave  her  (Goleb.  Dig.  Ill,  575.) 

The  Ddya  Krama  Sangraha  (chap.  If,  sec.  '2.  §  31) :— "  Even  in  the 
case  of  immoveables**  relates  to  immoveable  properW  other  than  that  which 
has  iJeen  bestowed  upon  her  by  her  husband,  for  a  prohibition  exists 
against  the  gift  or  sale  by  a  woman  in  regard  to  immoveable  property 
given  to  her  oy  her  husband ;  So  Na'rada,  **  what  has  been  given"  &c. 
ut  9tipra» 

The  BAya-bh&ga  (chap.  IV.  sec.  I.  §  23):—"  But  in  the  case  of 
imntoveables  bestowed  on  her  by  her  husband,  a  woman  has  no  power  of 
alienation  by  gift  or  the  IUlc.  So  N&rada  declares :  What  has  been 
given"  &c.  vt  stipra.  It  follows  from  the  specific  mention  of  "  given  by 
a  husband"  that  any  other  immoveable  property,  except  such  as  has  been 
given  to  her  by  him,  may  be  aliened  by  her.  Else  [if  this  text  forbid 
donation  in  the  case  of  immoveables  in  general — Crlkrishna]  the  preceding 
passage  concerning  the  power  of  women  in  respect  of  donation  and  of 
sale,  "  according  to  their  pleasure,  even  in  the  case  of  immoveables'*  would 
be  contradicted. 

The  Vyavahdra  Mapikha  (ch.  IV.  sec.  X.  §  9) :—  "  But  over  im- 
moveable  property  given  them  by  their  husbands  they  do  not  possess  full 
power,  from  this  text  of  Nirada:     "  What  has  been  given"  &c.  ut  supra. 

The  passage  in  Elbcrling's  treatise,  referred  to  in  the  judgment,  is  as 
foUows : — 

"Sons  of  different  sisters  take  according  to  numbers  bom  as  well 
as  unborn,  and  even  unbegotten  at  the  time  of  their  uncle's  death."  Bijia 
Dehy  v.  Umiapooma  Leby  1  S.  D.  A.  162 :  M.  Solookuna  v.  Ramdolal  Funde, 
ibid.  324. 

As  regards  the  capability  of  a  sister's  son  to  inherit  in  Bengal  see 
Ddya-hk&ga  c.  XI  s.  Vi.  8  :  and  the  following  cases  digested  by  Mr.  Mor- 
lej  : — Rajchuhder  Naraen  Chowdry  v.  Goculchund  Goh  1  S.  D.  A.  43  :  Ram 
Dulal  Nag  v.  Rajiswari  5  S.  D.  A.  55  :  Karuna  Mai  v.  Jai  Chandra  GAos, 
Ibid.  42:  Kiskn  Loehan  Rose  v.  Tarini  Dasi,  Ibid.  55:  LaiM  Prim  v. 
Bkairab  Chandra  Chaudhuri,  Ibid.  315 :  (see  Mr.  Morley's  note  1  Mori. 
Dig.  327) :  Adaitachand  Mandal  and  others ^  Petitioners y  2  Sev.  131 : 
A^im  Chund  Dhur  v.  Bejai  Govind  Burrall,  6  S.  D.  A.  224  :  Sumbochunder 
Ray  V.  Guuga  Churn  Sein  Ibid.  234. 

As  to  a  sister's  son's  capability  to  inherit  in  Bombay  see  Laroo  v.  Sheo, 
1  Borr.  71 :  Ichharam  Shumboodas  v.  Prumanund  Baeechund,  2  Borr.  471. 
As  to  a  sister's  grandson  in  Bombay,  see  3  Morris  156. 

The  present  decision,  as  to  the  incapability  of  a  sister's  son  to  inherit 
in  Madras,  affirms  R,  A.  No.  33  o/ 1858,  Mad.  S.  D.  1858,  pp.  209,  211  and 
S.  A.  No.  84  of  1860,  Mad.  S.  D.  1860,  p.  245. 
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Oti^iml  3ttvisitiittUm  {a) 

Mohidi'k  Ahmi'd  Eha'n  and  others  u  Sattid  Muhammad 
and  others. 

By  Muhammadan  law  descendants  in  the  male  line  of  the  paternal 
great-grandfather  of  an  intestate  are  within  the  class  of  '  residuaiy'  heirs, 
and  entitled  to  take  to  the  exclusion  of  the  children  of  the  intestate's 
sisters  of  the  whole  blood. 

In  a  suit  between  Muhammadans  a  pedigree  may  be  satisfactorily 
established  merely  by  oral  evidence. 

1862.  nnHIS  was  a  suit  to  obtain  possession  of  the  real  and  per- 
D^eemderi,,^,  X  ^^^  ^^^  ^f  Maulavi  Muhammad  Ja'afar  Sfliib,  late 
of  Madras,  who  died  intestate  in  June  1862.  The  plaintiffs 
claimed  as  descendants  in  the  male  Une  of  Muhammad  Ja'aftur 
S^ib,  the  common  paternal  great-grandMher  of  the  intes- 
tate and  themselves :  the  defendants  claimed  as  the  children 
of  the  intestate's  sisters  of  the  whole  blood.  All  the  parties 
were  Muhammadans  and  Sunnis.  Their  relative  position 
will  be  more  eadly  understood  from  the  following  pedigree. 

Muhammad  Ja'afar  S4hib, 
the  common  paternal  great- 
grandfather. 


Muhammad  S&hib.  Muhammad  Habfb  U'llah  S4hib. 

Maulavf  Bakar  S^b.  K&dar  'All  Khdn. 


I  I  I  Mohidfn  Ahmf d  Kh6n,  and 

Maulavf         A'sha  Bfbf     Sufya  Bfbf  the  two  other  plaintiffs. 

Muhammad       (Intestate's    (Intestate's 
Ja'afar  Sahib         sister.)  sister.) 

the  Intestate, 
(ob.  8th  June 

1862.) 


SayTid  Muham-    A  defendant, 
maa  and  three 
'  other  defendants. 

The   AdvoccUe    General    {Mayne  with   him)  for  the 
plaintiffs. 

Bra/naon,  for  the  defendants,  contended  that  the  plain- 
tifl&  on  their  own  shewing  were  '  residuaries'(&)  in  the  coUa- 

(tf)  Present  ScotLmd,  C.  J.  and  Bittleston,  J. 

(6)  '  Besiduaries'  Casbdi,  literally  '  nerves/  *  ligaments')  are  the 
heirs  entitled  to  the  residue  (if  any)  after  the  *  sharers'  ^kdbefarak,  lite- 
rally '  masters  of  successions')  have  been  satisfied,  see  Elberliiig's  Treatye 
OH  Inheritance,  ^Q.  §§  113,-121;  Sic^,  Trait4  det  Lois  MaAomeianes, 
chap.  II. 
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tend  line,  and  that,  as  regarded  succession,  the  class  of  such       -^S^^* 

Deeemier  4,  5. 

residnaries  was  confined  to  paternal  uncles  and  their  lineal 
male  descendants.  He  cited  the  following  passage  from  Sir 
Wm.  Macnaghten's  Prindplea  and  Precedents  of  Muhara- 
Tnadan  La/w,  chap.  I,  sec.  Ill,  cl.  43 : — 

"  Where  there  is  no  son,  nor  daughter,  nor  son's  son, 
nor  son's  daughter,  however  low  in  descent,  nor  father,  nor 
grandfather,  nor  other  lineal  male  ancestor,  nor  mother,  nor 
mother's  mother,  nor  fsither's  mother,  nor  other  lineal  female 
ancestor,  nor  widow,  nor  husband,  nor  brother  of  the  half  or 
whole  blood,  nor  sons,  how  low  soever,  of  the  brethren  of 
the  whole  blood  or  of  those  by  the  same  father  only,  nor  sis- 
ter of  the  half  or  whole  blood,  nor  paternal  uncle  nor  pater- 
nal uncle's  son,  how  low  soever,  (all  of  whom  are  termed 
either  sharers  or  residuaries),  the  daughter's  children  and 
the  children  of  the  son's  daughters  succeed ;  and  they  are 
termed  the  first  class  of  distant  kindred."  (a) 

Scotland,  C.  J.:— The  plaintiffs  claim,  through  the 
common  paternal  grandfather,  as  related  to  the  deceased 
Maulavi  Muhammad  Ja'a&r  S&hih  in  the  sixth  degree ;  and 
seek  to  recover  the  estate  of  the  deceased  from  the  defend- 
ants, the  children  of  his  sisters  of  the  whole  blood.  The 
first  question  is  whether  the  pedigree  on  which  the  plain- 
tiffii  rely  is  made  out  satisfactorily  ? 

The  plaintiffs'  case  rests  entirely  on  the  oral  statements 
of  deceased  relatives ;  and  certainly  in  England  this  kind  of 
evidence  would  not  be  regarded  as  satisfactory  if  imsupport- 
ed  by  the  usual  evidence  derived  from  registers  of  births, 
marriages  and  deaths,  entries  made  by  members  of  the  fiunily 
in  books,  inscriptions  on  tomb-stones  or  monuments,  or  the 
like.  But  here  I  have  no  judicial  knowledge  of  the  existence 
among  Muhammadans  of  a  roister  of  births  and  deaths ; 
neither  am  I  aware  that  it  is  ever  possible  to  procure 
among  them  evidence  of  the  other  descriptionip  which  I 
have  mentioned.  Nothing  of  this  kind  has  been  shewn  or 
floggested.  We  must  therefore  deal  with  and  give  effect  to 
the  oral  evidence  in  this  case.  Some  of  the  witnesses,no  doubt, 

(a)  'Distant  kindred'  (zatCl-arhdm,  literally  'persons  of  the  wombs') 
peRKms  related  to  the  deceased,  bat  taking  only  when  he  has  left 
<  sharers'  nor  '  residuaries.' 
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1862.  were  personally  interested,  but  that  goes  to  their  credit, 
ecem  er  ,  ^^^  ^  ^j^^.^  competency.  [His  Lordship  here  minutely  ana- 
lysed the  evidence  and  continued  thus  :]  The  mode,  more- 
over, in  which  all  the  plaintiflfe'  witnesses  gave  their  testi- 
mony was  such  as  to  lead  to  the  conviction  that  they  were 
telling  the  truth :  they  were  unshaken,  too,  by  a  severe  cross- 
examination  ;  and  the  defendants  have  failed  to  adduce  any 
direct  evidence  to  meet  the  case  made  by  their  opponents. 
I  must  accordingly  regard  the  plaintiffs'  relationship  as 
proved  by  trustworthy  testimony. 

Then  as  to  the  law.  The  question — raised,  I  believe, 
for  the  first  time  in  this  Court — ^is  whether  descendants  in 
the  male  line  of  the  paternal  great-grandfather  of  an  intes- 
tate are  within  the  class  of  "  residuary  heirs,"  and  therefore 
entitled  to  take  to  the  exclusion  of  sons  and  daughters  of 
the  intestate's  sisters  of  the  whole  blood — ^the  intestate  being 
the  person  last  legally  possessed  of  the  property  ?  There  is 
no  doubt  that  sisters'  children  surviving  their  mothers  can 
only  be  entitled  to  succeed  as  "  distant  kindred ;"  and  it 
seems  equally  clear  that  before  the  class  of  "  distant  kindred" 
can  take  any  share  in  the  property,  all  the  relations  of  the 
deceased,  who  come  within  the  class  of  "residuary  heirs" 
must  be  exhausted.  There  is  no  ground,  I  think,  for  the 
argument  put  forward  on  the  part  of  the  defendants,  that 
assuming  collateral  male  relations  claiming  through  the 
great-grandfather  of  the  deceased  to  be  within  the  class  of 
"  residuaries,"  their  claim  to  succeed  does  not  arise  until 
after  the  "  distant  kindred"  in  the  same  degree  of  relation- 
ship with  the  paternal  uncles  have  been  exhausted.  If  male 
descendants  claimii^  through  the  great-grandfather  of  the 
deceaaed  are  properly  among  the  number  of  his  "  residuary 
heirs,"  they,  equally  with  the  male  descendants  from  the 
grandfather — ^that  is  paternal  uncles  and  their  lineal  male 
issue — are  entitled  to  the  property  to  the  exclusion  of  all 
"  distant  kindred." 

Here  the  plaintiff  claim  through  Muhammad  Ja'a&r 
S&hib  as  the  common  paternal  great-grand&ther  of  the  de. 
ceased  and  themselves ;  and  the  point  of  Muhammadan  law 
which  we  are  called  upon  to  decide  is,  whether,  assuming  . 
their  alleged  relationship  to  be  proved,  they  are  included  in 
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the  class  of  "residuary  heirs"  to  the  deceased  in  the  male       1^62. 

11.  /»       ./.  1  in  -  1    1  Deeem6^4,b. 

collateral  line ;  for,  if  so,  they  are  legally  entitled  to  sue- 

ceed,  to  the  exclusion  of  the  "  distant  kindred." 

Now  the  general  rule  of  law  as  regards  "  residuaries" 
in  their  own  right  is  stated  upon  the  authority  of  the 
SirdjiyyaJi{a)  to  be  this :  "  every  male  in  whose  line  of  relation 
to  the  deceased  no  female  enters"  is  a  residuary  in  his  own 
right^ft^ ;  and  succeeds  as  such  preferably  to  any  "  distant 
kindred."  This  was  adopted  and  acted  upon  in  the  case  of 
Bhomoo  Beebee  v.  Emauvi  Bukah^e),  No  question  is  or  can 
be  made  as  to  the  undoubted  application  of  this  rule  to 
males  in  the  right  line  of  ascent  and  descent,  as  well  as  to 
collateral  male  descendants  of  the  deceased  s  grandfather. 
But  on  the  authority  of  a  passage  in  Sir  Wm.  Macnaghten's 
work  on  the  Principles  aiid  Precedents  of  Muhammadan 
Law  it  is  contended  that  as  regards  collaterals  the  class  of 
"  residuaries"  is  confined  to  paternal  uncles  and  their  lineal 
male  descendants.  And  certainly  the  passage  in  question 
does  afford  ground  for  the  argument.  In  enumerating  in 
cap.  I.  sec.  III.  cl.  43  "sharers"  and  "  residuaries"  who  take 
before  "  distant  kindred,"  the  very  learned  author  does  ex- 
pressly mention  paternal  uncles  and  their  sons — thus  im- 
pliedly excluding  paternal  granduncles  and  their  male  issue. 
But  in  Mr.  Baillie's  book  this  difficulty  is  dealt  with  very 
clearly  and  satisfactorily.  He  says  (p.  78) :  "  The  only 
passage  in  the  translation  of  the  Swdjiyah  bearing  directly 
on  the  point  that  I  am  aware  of,  is  the  following,  which 
does  certainly  seem  to  countenance  the  doctrine  of  the 
limitation  of  residuaries  in  the  collateral  line  to  the  des- 
cendants of  the  grand&ther,  though  it  is  at  the  same  time 
obviously  inconsistent  with  the  general  definition  of  the 
term  with  which  the  paragraph  commences.  Now  the 
residuary  in  his  own  right  is  every  male  in  whose  line  of 
relation  to  the  deceased  no  female  enters ;  and  of  this  sort 
there  are  four  classes ;  the  offspring  of  the  deceased  and  his 
root,  and  the  o&pring  of  his  father  and  of  his  nearest  grand- 
&ther,  a  preference  being  given,  I  mean  a  preference  in  the 

(a)  Baillie  72,  Macnaghten's  Principles  and  Precedents  of  Muliam. 

*(fii  1  S.  D.  A.  Rep.  08— H.  Colebrooke  and  Harington,  J  J. 
\c)  The  highest  authority  on  the  law  of  inheritance  among  the  Sun- 
a&of  India.    It  has  been  translated  by  Sir  William  Jones. 
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1868.  right  of  inheritance,  according  to  proximity  of  degree.  The 
— — ^  '  offipring  of  the  deceased  or  his  sons  Jtrst ;  then  their  sons, 
in  how  low  a  degree  soever :  then  convM  his  root,  or  his 
&ther,  then  his  paternal  grandfiEkther,  and  their-  paternal 
grandfathers ;  then  the  offspring  of  his  father,  or  his  brothers, 
then  their  sons,  how  low  soever ;  and  then  the  offspring 
of  his  grandfather  or  his  uncles,  then  their  sons  how 
low  soever"(a).  Mr.  BaiUie  then  points  out  that  the  word 
'  nearest'  in  this  quotation  crept  in  by  mistake  into  Sir  W. 
Jones*  version  of  the  Siritjiyyah.  "  There  is  nothing  in  the 
preceding  quotation  which  cannot  be  reconciled  with  the 
definition  of  "  residuary"  at  its  commencement,  except  the 
words  "nearest  grandfather;"  and  we  have  fortunately  the 
means  of  shewing  beyond  dispute  that  these  are  an 
inadvertence  of  the  translator.  In  the  copy  of  the  text 
annexed  to  the  translation,  the  vowel-marks  are  inserted,  and 
if  these  be  correct,  it  is  obvious  that  the  words  *'  nearest" 
and  "  grandfather"  cannot  agree  together :  and  they  are  so 
distinct  from  each  other  in  the  Calcutta  edition,  which 
contains  both  the  text  and  the  commentary  printed  together, 
that  the  commentator  stops  at  the  word  "  grand&ther," 
to  make  an  observation  on  the  sentence  that  concludes 
with  it,  before  he  suffers  the  reader  to  proceed  to  the 
next,  which  begins  with  the  word  "  neare8t"(6).  The 
passage,  as  it  stands  in  the  Calcutta  edition,  and  strip- 
ped of  the  commentary,  a  part  of  which  has  slipt  into  the 
text  of  Sir  William  Jones'  copy,  and  may  have  given 
rise  to  the  mistake  in  question,  is  literally  as  follows  : 
"  and  they  are  four  classes :  the  oi&pring  of  the  deceased,  and 
his  root,  and  the  offipring  of  his  father,  and  the  ofispring  of 
hisgrand-fieither.  The  nearest  is  nearest.  I  mean  by  this,  that 
the  first  in  the  inheritance  is  the  offspring  of  the  deceased,  or 
the  sons ;  then  their  sons,  how  low  soever ;  *then  his  root,  or 
the  fietther;  then  the  grand-father,  or  fieither's  fiither,  how 
high  soever,"  &c.  The  reader  will  observe,  that  the  term 
grand-father  is  here  taken  in  its  proper  comprehensive  sense, 
to  signify  the  lineal  male  ancestor  however  remote,  and,  but 
for  the  word  nearest,  the  insertion  of  which  I  hope  has  been 
satisfectorily  explained,  there  is  nothing  from  which  it  can 
be  gathered  that  the  term  was  to  be  taken  in  a  less  compre- 

(fl)  Sir  W.  Jones'  Works,  vol.  Ill,  p.  523. 
(b)  Shuilfia,  Appendix,  No.  149. 
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hensive  sense  when  the  descendants  of  the  fiTand-&ther  are  ^    1M2. 

.1  1.  Deeemier  4,  S. 

mentioned.    It  is  true,  that  these  are  described  a  little  lower  — — —— — 

down  as  uncles,  but  the  word  in  the  Arabic,  which  has  been 

8o  translated,  is  one  of  equal   comprehensiveness,   being 

employed  to  designate  not  only  the  father's  brothers,  but 

the  brother  of  any  male  ancestor  however  remote,  provided 

he  be  connected  with  the  deceased  through  mBles^a)    "  It 

is  to   be  observed  that  if  the  eniuneration  of  residuaries 

contained  in   the  paragraph  quoted  from  Mr.  Macnaghten's 

work  be  complete,  all  relatives  beyond  the  descendants  of 

the  grand-father  are    excluded,  though  they  should  fall 

within  the  general  definition  of  the  SirdjiyaJi, 

Mr.  BailUe  then  quotes  three'  distinct  authorities  shew- 
ing that  the  estate  goes  to  the  descendants  of  the  great-grand- 
father. The  first  of  his  quotations  is  fi?bm  the  Khuduri, 
a  book,  he  says,  of  very  high  authority  in  Arabia,  and 
generally  supposed  to  be  the  principal  source  firom  which 
the  author  of  the  Hiddya  obtained  the  text  of  the  law  on 
which  his  own  work  is  a  commentary.  The  quotation  is 
"  The  nearest  residuaries  are  the  sons  ;  then  their  sons ;  then 
the  &ther ;  then  the  grand-father ;  then  brothers ;  then  their 
sons ;  then  the  sons  of  the  grand-father  and  they  are  pater- 
nal uncles ;  then  the  sons  of  tlie  father  of  the  grand-father, 
ayid  they  are  paternal  unclea  of  the  fa;ther(h)"  Then  follows 
an  extract  from  the  Futdwa  Sirdj{yah,  "  The  nearest  resi- 
duaries to  the  deceased  in  their  own  right  are  sons ;  then 
their  sons ;  then  the  sons  of  their  sons  how  low  soever ; 
then  the  father;  then  the  grand-father,  or  father's  father 
how  high  soever;  then  the  full  brother;  then  the  half- 
brother  by  the  same  father;  then  the  sons  of  the  full 
brother,  then  the  sons  of  the  half-brother  by  the  same 
fieither ;  then  their  sons  in  this  manner ;  then  the  father's 
full  brother;  then  the  father's  half-brother  by  the  same 
&ther ;  then  the  sons  of  the  father's  full  brother ;  then  the 
sons  of  the  father's  half-brother  by  the  same  father ;  then 
their  sons  after  this  arrangement,  then  the  paternal  gramd" 
faJther^B  full  brother ;  then  the  paternal  grand-father's  half 
brother  by  the  same  father;  then  their  sons  after  this 
arrange7nent"(c) 

(a)  SirajiyahandShurifia,  Appendix  No.  150— Appendix  No.  151. 

f*)  Appendix  No.  151. 

(<?)  Ttttiwa  Sirajirab,  Appendix  No.  152. 
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1803.  Mr.  Baillie  then  cites,  but  does  not  quote,  a  passage, 

from  the    Fvidwa   'A'lomigiH.     In  this,  he  says,    "  the 

enumeration  of  residuaries,  after  proceeding  in  nearly  the 
same  terms  aa  those  of  the  last  quotation,  is  carried  one  step 
higher  to  the  paternal  uncles  of  the  grand-father,  that  is,  to 
the  descendants  of  the  great  great  grand-father^ a/  "If,"  says 
Mr.  Baillie,  these  works  are  to  be  allowed  any  weight  at  all,  it 
"  is  clearly  impossible  that  the  limitation  implied  in  the  ex- 
pression '  descendants  of  the  nearest  grand-father,'  can  be 
correct;  and  there  is  nothing  else,  even  in  Sir  William 
Jones's  translation  of  the  passage  previously  quoted  fit)m 
the  Sirdj{yah,  to  restrict  the  meaning  of  the  definition  of 
the  term  '  residuary,'  with  which  the  paragraph  com- 
mences, the  comprehensiveness  of  which  is  worthy  of  the 
reader's  particular  attention.  *  Now,  the  residuary  in  his 
own  right,'  says  the  author,  *  is  every  male  in  whose  line 
of  relation  to  the  deceased  no  female  enters.'  " 

Mr.  Baillie  lastly  refers  to  the  case  of  Doe  dem.  Sheikh 
MoohuTTiTaud  Buksh  v.  Shurf  Oon  Nisaa  Begum,  tried  in 
the  Supreme  Court  at  Calcutta,  in  the  second  term  of  1831. 
There  "  it  was  decided  in  conformity  with  the  above 
authorities,  which  were  brought  to  the  notice  of  the  Judges  ' 
and  the  fatwd  of  Maulavi  Morad,  head  Muhammadan  ofiicer 
of  the  Court,  that  the  plaintiff,  who  was  descended  from  the 
great  grand-father  of  the  deceased,  was  entitled  to  a  share 
of  the  residue." 

The  passage  cited  by  Mr.  Branson  is  moreover  incon- 
sistent with  an  observation  by  Sir  William  Macnaghten  in 
the  Preliminary  Remarks  {Prin,  arvA  Prec,  of  MvJiamTna' 
dan  Law,  p.  XI)  that  "  the  residuaries  by  relation  are  the 
sons  and  their  descendants,  the  father  and  his  descendants, 
tlie paternal  ancestor  m  any  stage  of  ascent  and  his  descend- 
ants" The  words  italicised  seem  certainly,  as  Mr.  Baillie 
(p.  78  n.)  remarks,  to  comprehend  the  collaterals,  however 
remote  from  the  deceased ;  and  I  cannot  help  thinking  that 
in  the  present  case  Sir  William  Macnaghten  would  have 
considered  the  plaintiflb  entitled  to  succeed. 


(a)  PutiwA  'AOamgin,  Appendix  No.  153. 
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LasUy,  it  is  only  necessaiy  to  refer  to  the  case  of  Shah  1882. 
Ilahi  Bakah  v.  jSfeoA  Caavm  Ali(a).  There  the  deceased  was  — ^  ^ 
in  the  sixth  d^ree  of  descent  in  the  male  line  from  the 
common  ancestor,  and  the  appellant  in  the  fourth  degree 
from  such  ancestor ;  so  that  the  appellant  was  in  the  tenth 
degree  from  the  deceased  And  it  was  held  by  the  Bengal 
l^adr  Diw&ni  'Ad4Iat  (H.  Colebrooke  and  Harington,  J  J.) 
that  the  appellant  was  entitled  as  residuary  to  the  exclusion 
of  the  respondent,  who  was  the  son  of  the  sister  of  the 
deceased. 

Under  these  circumstances  it  is  dear  that  judgment 
must  be  for  the  plaintifis.  All  doubt  raised  by  the  passage 
cited  frt>m  Sir  Wm.  Macnaghten's  work  is  removed  by  refer- 
ence to  Mr.  BailUe's  book  and  to  that  decision  in  the  Ben- 
gal Sadr  'Adilat.  As  respects  their  hereditary  right  the 
phuntifis  are  entitled  to  recover.  But  the  case  must  be  ad- 
journed to  enable  both  parties  to  supply  evidence  as  to  the 
value  of  the  property  in  dispute. 

BiTTLESTOK,  J.  Concurred. 

JudgTocTU  for  the  plai/rUiffa. 

{a)  1  S.  D.  A.  98 :  1  Morlcy  Dig.  339—340. 

Note. — ^In  the  coarse  of  the  case  one  of  the  plaintiffs'  witnesses, 
an  aged  and  infirm  Mnhammadan  hakim,  was  earned  forward  to  giye 
his  evidence.  On  the  Kar4n  heing  tendered  to  him  to  kiss,  he  said  that 
he  had  no  objection  to  the  use  of  oaths  in  general,  but  that  on  the  pre- 
sent occasion  he  could  not  touch  that  hoh  thing,  as  he  was  suffering  from 
dysentery,  and  therefore  in  need  of  purification. 

Tie  Advocate'  Oetieral  proposed  to  ask  the  witness  whether  he  would 
not  feel  himself  bound  to  speak  the  truth  if  he  bowed  his  head  within  a 
few  inches  of  the  !^uran. 

BranuM  objected. 

ScoTLAKD,  C.  J. : — ^TMa  is  not  the  case  of  a  person  entertaining  a 
oooacientions  objection  to  the  use  of  an  oath.  He  merely  declines  to  take 
it  on  the  ground  of  present  disqualification,  and  he  must  be  sworn  in  the 
itgolar  way  or  not  i^  all. 


Act  Y  of  1840,  substituting  solemn  affurmations  for  oaths  among 
Hind^  and  Muhammadans,  does  not  extend  to  any  declaration  or  affirma- 
tion made  in  any  of  Her  Majesty's  courts  of  justice. 
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apptUatt  9urts3iictu)n  (a) 

Mantena  Rayapara'j Appellant. 

Chekuri  Venkatara'j Respondent. 

By  Hindu  law  an  exchange  of  lands  followed  by  possession,  need  | 

I 
I 


not  b3  evidenced  by  writing. 

Special  Appeals  Nat.  102  ^1853,  69  o/l%5&  and  195  of  1858  obserr- 
ed  npon. 


1862.       npHIS  was  a  special  appeal  against  the  decree  of  M.  Jagga  | 

■^ffrf-    X-      Rau,  the  Principal  Sadr  Amin  of  Rajahmimdiy,  in  I 

o/'l862.      Appeal  Suit  No.  182  of  1861.     It  raised  the  question  whe-  ' 

ther  or  not  a  merely  verbal  grant  of  land  in  exchange,  fol- 
lowed by  possession,  is  valid  by  Hindu  law  ? 

Sloan,  for  the  appellant,  the  plaintiff,  contended  that 
the  grant  should  be  evidenced  by  writing,  and  that  it  would 
lead  to  frequent  firaud  if  the  law  were  otherwise. 

Branson,  amicus  curiae,  referred  to  Doe  dem.  SeebkriMo 
V.  The  East  India  Company(b). 

Scotland,  C.  if. : — Upon  the  only  point  now  before  us 
we  must  hold  the  present  transaction  valid.  It  seems  fix>m 
the  case  just  referred  to  and  other  authorities,  that,  under 
the  Hindfi  law,  proof  of  a  verbal  grant  of  land,  whether  by 
way  of  exchange,  sale  or  gift,  is  good  when  followed  by  pos- 
session and  otherwise  unobjectionable.  Indeed  in  no  case 
does  Hind6  law  appear  absolutely  to  require  writing,  though 
as  evidence  it  regards  and  inculcates  a  writing  as  of  addi- 
tional force  and  value.  1  Strange,  HindU  Law  277.  (See 
also  a  case  decided  by  the  Madras  Sadr  'Ad£lat,  Special 
Appeal,  No.  56  of  lS57(c) — where  a  verbal  assignment  of 
waste  land  was  held  valid.) 

There  are  instances,  no  doubt,  in  which  works  of  autho- 
rity speak  expressly  of  particular  transactions  being  evi- 
denced by  writing.  But  I  believe  in  no  case  can  it  be 
considered  now  that  the  Hindi  law  in  this  respect  is  treated 
as  being  anything  more  than  directory.  The  great  impor- 
tance and  value,  however,  of  written  instruments  as  evidence, 

(a)  Present  Scotland  C.  J.  and  Phillips,  J. 

(b)  6  Moore  X.  A.  Cases  267.  (c)  M,  S.D.  1857,  pp.  142,  148. 
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make  it  most  desirable  for  the  true  interests  of  the  parties        ^8A2. 

DecfmbsT  5. 

and  the  ends  of  justice,  that  they  should  be  generally  adopt-  &  a.  No,  20 
ed ;  and  where  firom  the  circumstances  and  nature  of  the  ^f^^^^- 
transaction,  or  the  dealings  between  the  parties,  or  from  the 
usages  of  the  country,  a  writing  was  reasonably  to  be  ex- 
pected, mere  oral  evidence  would  very  properly  be  received 
and  acted  upon  with  extreme  caution  and  deliberation ;  as 
such  evidence  alone  can  unquestionably  be  easily  made  the 
means  of  falsehood  and  fraud.  The  reported  cases  in  which 
the  Sadr  Court  appears  to  have  decided  against  the  suffi- 
ciency of  oral  evidence  in  the  instances  of  a  sale  of  land, 
an  assignment  of  a  bond,  and  a  perpetual  lease^a^  we 
cannot,  I  think,  regard  as  satisfactory  authorities  in  so  far  as 
they  were  intended  to  decide  not  merely  the  insufficiency  of 
the  particular  circumstances  in  evidence  in  each  case,  but 
that  the  law  rendered  a  writing  absolutely  indispensable  to 
the  validity  of  such  sales,  assignments  and  leases.  Upon 
the  present  occasion  we  are  concluded  by  the  decision  of 
the  Principal  §adr  Amin  upon  the  evidence  in  point  of  fact, 
and  in  point  of  law  we  think  the  objection  raised  is  not 
valid. 

Phillips,  J.  concun'ed. 

Appeal  dismissed. 

(a)  S.  A.  No.  69  of  1856,  M.  S.  D.  1856  p.  150 :  S.  A.  No.  102  of 
1853,  M.  S.  D.  1854,  p.  40;  iJ.  A,  No.  195  o/1858,  M.  S.  D.  1859,  p.  63. 

Note* — As  to  tHe  special  rales  of  Hindu  law  relating  to  exchanges 
see  2  Colebr.  Dig.  336,  where  Jagann4tha  lays  down  that  tne  subjects  ex- 
changed most  be  of  the  same  nature,  and  that  their  quantities  or  pecu- 
niary Talnes  must  be  equal.  As  to  the  latter  proposition  the  Hindu  law, 
like'English  Equity  {Bartram  v.  JThieheote  6  Sim.  86 ;  Ferrand  v.  Wilson 
4  Hare  3S5)  appears  to  admit  of  the  receipt  of  money  for  owelty  of 
exchange :  R.  A.  No.  86  ^^1851,  M.  S.  D.  1852,  pp.  144, 146. 

The  following  appear  to  be  some  of  the  instances  referred  to  by  the 
Chief  Justice  "  in  which  works  of  authority  speak  expressly  of  particular 
transactions  being  evidenced  by  writing  :"  "  When  the  bailee  carries  the 
reiy  thing  bailed  io  another  for  pled^  he  shall  cause  a  deed  of  pledge  to 
be  recorded  in  writing  and  ^iye  with  it  the  deed  [which  he  receiyed]  in  the 
fir«t  instance,"  Fraj&pati,  cited  in  the  Fyavahdra  Mayttkha  p.  24.  "Let  a 
Jdng  haying  giyen  land,  or  assigned  fixed  propetijf—c&vLse  his  gift  to  be 
written,  for  the  information  of  good  princes  who  will  succeed  him,  either 
on  prepared  silk  or  on  a  plate  of  copper,  sealed  aboye  with  his  own  signet." 
T^jfiayalkya  and  Brihaspati  cited  in  the  Fyam&dra  Mayukha  p.  26 ;  and  see 
S  Coleb.  Pig.  160, 162, 163. 
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appellatt  Surisaitrtton  {a) 

Special  Appeal  No.  451  of  1861. 

Makudu  Ravullan AppeUarU. 

Masta'n  Sa'hib  and  others Eespondent. 

On  a  Special  Appeal  the  respondent  has  no  right  to  take  any  objection 
to  the  decision  appealed  against  which  he  might  have  taken  if  he  had 
preferred  a  separate  special  appeal. 
1868.  ^'^^  ^^^^^  ^*  ^*^^  0-  i^^-  Jv-  SS)  Qot  followed. 

December  6. 

&  A.  No,  461  fTlHIS  appeal  involved  several  complicated  questions  aria- 
— Sl 1-.  J-     ing  from  the  Muhammadan  law  of  inheritance. 

TirumaMchdriydr  for  the  appellant,  the  plaintiff. 

BravsOTiy  for  the  respondents,  the  first  and  fourth 
defendants,  submitted  that  upon  the  authority  of  laau/r 
Ohose  V.  HUl8(b),  he  had  a  right  to  take  any  objection  on 
the  part  of  the  respondents  to  the  decision  of  the  lower  Court, 
which  be  might  have  taken  if  he  had  preferred  a  separate 
special  appeal.  He  admitted  that  such  had  not  hitherto  been 
the  practice  of  this  Court.  The  right  was  here  allowed  to  be 
exercised  only  in  regular  appeals.  It  had  been  denied  to 
respondents  in  special  appeals.  But  he  submitted  whether 
after  the  ruling  by  the  High  Court  at  Calcutta,  the  Court 
would  not  allow  the  matter  to  be  reconsidered ;  and  in  the 
event  of  his  being  permitted  to  do  so,  he  should  submit 
that  the  appellant  himself  had  no  title. 

,    Pkr  Curiam: — ^We  are  not  prepared  to  depart  from 
our  practice. 

The  case  then  proceeded  on  the  points  taken  in  appeal,  * 
and  resulted  in  a  remand  for  further  investigation.^(;^ 

(a)  Present  Strange  and  Phillipa,  J  J. 


(hj   1  Ind.  Jur.  S6.  t9.    This  was    (e)  Ex  relaiiom  Mr.  Branson, 
an  appeal  from  a  decision  imder  Aot 
X  of  1869. 
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appellate  3\ixisStiittion  (a) 

Befeired    Caae  No,  6  of  1862. 

Sabha'pati  Mudali  against  Muttusya'mi  Mudaxi  and 
others.  , 

An  order  from  the  High  Court  is  necessary  to  enable  a  Court  of 
Small  Causes  to  entertain  a  suit  against  several  obligors,  one  of  whom, 
at  the  time  of  filing  the  plaint,  is  neither  resident,  nor  personally  working 
for  gain  within  the  limits  of  its  jurisdiction. 

Such  order  should  be  applied  for  after  the  reception  of  the  plaint, 
npon  a  statement  of  the  circumstances  of  the  particular  case. 

Sec.  21  of  Act  XLII  of  1860  is  to  be  nven  the  same  operation  as 
if  Act  XXIII  of  1861  had  formed  part  of  Act  Vm  of  1859  when  it 
became  law. 

THIS  was  a  case  referred  for  the  opinion  of  the  High       i862. 
Court  by  F.  C.  Carr,  Acting  Judge  of  the  Court  of  ^'^^^^\ 
Small  Causes  of  Cuddalore.  of  1862. 

The  facts  suiSciently  appear  from  the  following  judg- 
ment, wliich  was  delivered  by 

Scotland  C.  J. : — ^This  is  a  case  stated  for  the  decision 
of  the  High  Court  by  the  Acting  Judge  of  the  Court  of 
Small  Causes  at  Cuddalore  under  section  XIII,  Act  XUI 
of  1860;  and  the  question  submitted  is,  whether  in  a  sidt 
for  the  recovery  of  principal  and  interest  due  upon  a  bond, 
against  three  defendants  (the  obligors),  one  of  whom  at  the 
time  of  the  filing  of  the  plaint  was  resident  out  of  the 
jurisdiction  of  the  Court,  an  order  of  the  High  Court  is 
necessary  and  ought  to  be  granted,  under  section  IV  Act 
XXIII  of  1861,  to  enable  the  Court  of  Small  Causes  to 
proceed  to  hear  and  determine  the  suit  ? 

Looking  to  the  provision  as  regards  jurisdiction  con- 
tained in  section  lY  of  the  Act  establishing  Courts  of  Small 
Causes  (Act  XUI  of  1860),  it  is  clear  that  unless  the  4th 
section  of  Act  XXIII  of  1861  applies,  the  Cuddalore  Court 
of  Small  Causes  had  no  jurisdiction  even  to  entertain  the 
suit  as  against  the  defendant  not  resident,  nor  (as  it  is 
assumed)  personally  working  for  gain,  within  the  limits  of 
its  jurisdiction. 

(a)  i^resent  Scotlaad,  C,  J,  and  Phillips,  J. 
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186S.  With  regard  to  the  question  whether  the  latter  Act 

aTa^  6  3'Pplies,  it  is  to  be  observed  that  the  Courts  of  Small  Causes 
1^1862.  exercise  a  limited  and,  with  some  exceptions,  an  exclusive 
civil  jurisdiction,  and  by  section  XXI  of  Act  XLII  of  1860, 
which  contains  no  provision  applicable  to  this  case,  it  is 
expressly  enacted  that,  except  as  thereinbefore  provided, 
"  the  provisions  of  Act  VIII  of  1859  shall  be  applicalle  , 
to  cases  cognizable  under  this  Act,  in  so  far  as  the  same 
may  be  applicable  and  necessary,"  and  by  the  44th  section 
of  Act  XXIII  of  1861  it  is  enacted  that  "  this  Act  shall  be 
read  and  taken  as  part  of  Act  VIII  of  1859." 

Giving   effect  to    the   latter   enactment,   this   Court 
must  give  the  same  operation  to  section  XXI  oiF  Act  XLII  of 
,  1860,  as  it  would  have  done  if  the  provisions  of  Act  XXIII 

of  1861  had  actually  formed  a  part  of  Act  VIII  of  1859 
at  the  time  when  it  became  law ;  and  so  construing  the 
section,  the  remaining  question  is,  whether  the  provision 
in  section  IV  of  Act  XXIII  of  1861  is  to  be  considered 
as  "applicable  and  necessary"  to  this  case?  We  are  of 
opinion  that  it  is.  The  intention  of  the  section  is  to  provide 
against  the  expense  and  inconvenience  of  several  suits  in 
respect  of  the  same  cause  of  action ;  and  it  appears  to  us 
to  be  in  all  respects  just  as  applicable  and  necessary  to  suits 
of  this  nature  in  Courts  of  Small  Causes,  as  to  suits  in  any 
of  the  Courts  of  Civil  jurisdiction,  to  which  the  Code  of 
Civil  Procedure  applies. 

The  case,  therefore  we  think,  is  one  in  which  the 
order  necessary  to  give  jurisdiction  to  hear  and  decide  the 
suit  should  issue  under  section  IV  Act  XXIII  of  1861. 
As  the  Court  of  Small  Causes  is  not  subordinate  to  the  Dis- 
trict Court,  but  is  subject  to  the  control  of  the  High  Court, 
such  order  must  issue  from  the  High  Court ;  and  it  will  go 
to  the  Court  in  which  the  suit  is  now  pending,  there  being 
nothing  to  shew  that  the  suit  can  more  propsrly  be  tried  by 
any  other  competent  Court. 

The  effect  of  this  decision  is  to  require,  for  the  future, 
in  all  similar  cases,  an  application  to  be  made,  after  the 
reception  of  the  plaint,  for  the  requisite  order,  upon  a 
statement  of  the  circumstances  of  the  particular  case. 
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^apptUatt  3uris(lrtrtion  {a) 

Special  Appeal  No.  286  of  1862. 

Sva'miya'r  Piiiai Appellant. 

Chokkalingam  Pilxai Respondent. 

Special  Appeal  No.  299  of  1862. 

Chokkalibtgam  Pillai Appellant. 

Sva'miya'r  Pijxai Respondent 

A  suit  cannot  be  brought  on  behalf  of  a  Hindu  minor  to  secure  his 
share  in  undivided  family  property,  unless  there  is  evidence  of  such 
msdversation  as  will  endanger  the  minor's  interests  if  his  share  be  not 
•eparately  secured. 

rjlHESE  were  special  appeals  from  the  decree  of  V.  Sundara    .^  ^®^^-  ^ 
•*■     Ndyudu,  the  Principal  gadr  Amin  of  Negapatam,  in  ^WZZTFoT 
Appeal  Suit  No.  113  of  1861,  affirming  the  decree  of  J.  ^^^  f^^g*^^  ^-^ 
H.  Shunker,  the  District  Munsif  of  Tranquebar,  in  Original 
Suit  No.  509  of  1859. 

VeAkaftardyalu  Ndyudu  for  Svimiy^r  Pillai,  the 
plaintiff 

Saiagdpdchdrhi  for  Chokkalingam  Pijlai. 

The  focts  sufficiently  appear  from  the  following 

Judgment  : — This  suit  has  been  brought  to  obtain  on 
behalf  of  a  Hindii  minor  the  possession  of  his  share  in 
undevided  family  property,  and  judgment  to  that  effect 
has  been  passed  by  the  District  Munsif,  whose  decision 
has  been  affirmed  by  the  Principal  Sadr  Amin. 

We  think  that  such  a  suit  as  the  present  cannot  legally 
be  maintained  unless  there  is  evidence  of  such  malversation 
as  to  place  the  minor's  interests  in  risk  if  his  share  be  not 
separately  secured  to  him.  In  the  present  instance  such 
malversation  has  not  been  alleged.  It  may  be  a  question 
to  what  particular  share  the  minor  may  be  entitled,  but  this 
being  raised  affords  no  warrant  for  claiming  a  partition  in 
his  name.    When  he  comes  of  age  it  will  be  for  him  him- 

(a)  Present  Strange  and  Frere,  J  J. 


106  MADRAS  HIGH  COURT  REPORTS. 

1862.       self  to   claim,  should  he  elect  to   do  so,  what  maybe  his 
ss.  Ad^  Nog.  d^®-     I^  ^^®  meanwhile  there  can  be  no  valid  objection  to 
286  ^  299  o/the  property  remaining  in  its  normal  state  of  a  joint  inheri- 
tance. 

We  therefore  reverse  the  decrees  below  and  dismiss  the 

suit  with  costs. 

Appeal  allowed. 


(I^ngiual  Surisiirtton  {a) 

Original  Suit,   2fo.    15   of   1862. 

Jeyasankira-devi  against  Naganna'da-devi. 

Act  VIII  of  1859  sec.  313  does  not  apply  where  a  reference  is  agreed 
to  at  and  during  the  hearing. 

T\URING  the  hearing  of  this  case  the   parties  agreed  to 

Dec.  10, 11.   -"-^     refer  all  matters  in  dispute  between  them  to  arbitra- 

^0^1862^^  tion.     Thereupon    a    question  was    raised   as  to   whether, 

under  Act  VIII  of  1859,  sec.  313,  it  was  necessary  to  file  a 

written  authority  to  apply  for  an  order  of  reference. 

Act  VIII  of  1859,  sec.  312  empowers  the  parties  to  apply 
for  such  an  order,  and  sec.  313  provides  that  "  the  applica- 
tion shall  be  made  by  the  parties  in  person  or  by  their 
pleaders  specially  authorized  in  that  behalf  by  an  instrument 
in  writing,  which  shall  be  presented  to  the  Court  at  the  time 
of  making  the  application,  and  shall  be  filed  with  the  pro* 
ceedings  in  the  suit." 

Scotland,  C.  J. : — We  think  that  section  313  applies 
where  the  case  is  not  before  the  Court  and  being  finally 
heard  at  the  time  of  making  the  application ;  and  that  it 
does  not  properly  apply  when  the  reference  is  agreed  to 
by  all  the  parties  present  in  open  Court  at  and  during  the 
course  of  the  final  hearing.  No  written  authority  therefore, 
need  be  filed. 

BiTTLESToy,  J.  concurred. 

Branson  for  the  plaintiff. 

The  Advocate  General  and  Arthur  Branson  for  the 
defendants. 

(a)  Present  Scotlaad,  C.  J.  and  Bittlcston,  J. 
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appellate  Sunsliirtton  (a) 

Special  Appeal  No.  419  of  1862. 

Muhammad  'Ali'  Ba'va'  Labbi,  smd  a^nother... Appellants. 
MoHiA'DfN  Naina'r  and  others Respondents. 

The  mere  possession  by  one  person  of  another's  land  does  not  render 
the  former  liable  to  accouat  for  the  profits.  For  these  he  is  liable  only 
where  he  has  held  tortiously,  or  under  an  agreement,  express  or  implied, 
to  make  them  good. 

npHIS  was  a  special  appeal  from  the  decree  of  R.  R.  Cotton  December  n. 
-*-     the  Civil    Judge  of  Madura,    in  Cross- Appeal-Suits  ^*-  -^-  y^:^^'^ 

No3.  32  and  33  of  1862,  and   from   the   decree  of  Maulavi  — '' '' 

Sayyid  Muhammad  Mustafa  Sihib,  the  Mufti  $adr  Amin 
of  Madura,  in  Original  Suit  No.  315  of  1860.  In  this  suit 
the  plaintifls  prayed  for  a  decree  prohibiting  the  defen- 
dant's interference  with  their  enjoyment  of  eight  kalams, 
three  mark&ls,  and  three  padis  of  nanjey  land  (yielding  an 
annual  produce  of  rupees  222-12-0,  paying  a  kist  of 
rupees  5-14-3  and ,  situate  in  the  village  of  Rannattan), 
and  adjudging  the  defendants  to  pay  to  the  plaintiffs 
rupees  1,745-2-6  the  loss  of  produce  and  interest  thereon, 
and  also  to  hand  over  to  the  plaintiff  certain  jewels  or  the 
value  thereof 

8a4ag6pdchdrlu  for  the  appellants,  the  defendants, 

Tirumaldchdriydr  for  two  of  the  respondents  the  first 
and  third  plaintiffs. 

The  Court  delivered  the  following 

JxTDGMENT: — The  plaintiffs  represent,  that  they  left 
their  country  in  the  year  1846,  and  that  in  1852,  during 
their  continued  absence,  the  first  defendant  received  charge 
of  their  property,  consisting  of  land  and  moveables,  from 
their  mother.  They  also  state  that  part  of  the  property 
has  been  returned  to  them,  and  they  sue  for  the  resi- 
due, together  with  produce  realized  from  the  land  in  the 
meantime. 

(a)  Prcaent  Strange  and  Frere,  J  J. 
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1862.  The  Mufti  Sadr  Amin  has  awarded  the  land  sued  for, 

but  has  disallowed  the  other  items. 


S.A.I^oAZ7qf 
1862. 


From  this  decree  both  parties  appealed,  on  which  the 
Civil  Judge  altered  the  Sadr  Amin's  decree  by  awarding 
also  the  produce  demanded. 

The  mere  possession  of  the  land  by  the  defendants 
does  not  render  them  liable  to  refund  the  profits  thereof. 
They  held  the  land  by  consent,  and  under  no  condition  to 
make  good  these  profits.  The  plaintiffs,  consequently,  are 
without  power  to  compel  them  to  account  for  these  profits, 
for  which  they  could  only  be  liable  had  they  held  possession 
under  an  express  or  implied  agreement  to  make  them  good, 
or  as  wrong-doers. 

We  therefore  disallow  the  produce.  We  further  re- 
quire the  plaintiffs  to  pay  the  costs  of  the  appeal  which 
they  instituted,  as  also  those  of  this  special  appeal 

Appeal  allowed. 

Note. — Where  there  is  a  mere  bond  fide  adverse  possession  English 
courts  of  equity  do  not  carry  back  the  account  beyond  the  filing  of  the 
bill  {Fulieney  v.  Warren,  6  Ves.  93 :  BxcUb  v.  Sdllitty  3  De  gTm.  h  Q. 
813),  unless  there  has  been  a  demand  of  possession  by  the  plaintiff  before 
bill  filed,  or  acts  equivalent  thereto  (Fenny  v.  Allen,  7.  6e  G.  M.  &  G. 
409,  428).  But  where  the  equitable  owner  is  guilty  of  laches,  the  account 
will  be  carried  back  only  to  the  filing  of  the  bill  {Schroder  v.  Schroder y 
Kay  591) ;  and  in  one  case,  where  the  laches  was  great,  an  account  was 
not  directed  beyond  the  date  of  the  decree  {JcherSy  v.  Roe,  6  Ves.  565, 
573  per  Lord  Loughborough).  See  Lewin's  Lato  of  Trusts  and  Trustees^ 
4th  ed.  579.         ^  ^ 
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Special  Appeal  No.  37  of  1862. 

Nallatambi  Pattar Appellant. 

Chinnadeyvana'tagam  Pillai Respondent 

Lands  fonmng  part  of  the  endowment  of  a  temple  were  demised  bj 
the  Collector  at  a  svimibhogam  rent  of  four  annas  per  kdttai,  the  lessee 
paying  the  Gtovemmcnt  tirvai.  The  lessee  entered,  improved,  and  paid  his 
rent  for  several  years : — Held,  reversing  the  decree  or  the  Principal  Sadr 
Amin,  that  the  smallness  of  the  rent  shewed  that  the  lessee  was  merely  a 
tenant  at  will,  and  that  the  hakd4r  of  the  endowment,  having  regained 
possession,  might  oust  him  at  his  pleasure. 

Reg.  V  of  1822  sec.  8  refers  only  to  zamind4rs  and  other  proprietors         1862. 
of  estates  permanently  settled  under  the  Regulations  of  1802.  December  11. 

S.   A.  No.  37 

r[S  was  a  special  appeal  from  the  decree  of  Kristnasvdmi     ^-^  ^^^^' 
Ayyd,  the  Principal  §adr  Amin  of  Tinnevelly,  in  Ap- 
peal Suit  No.  506  of  1861,  reversing  the  decision  of  Danak6^ 
MudaJiyir,  the  District  Munsif  of  NellaiyambaJam,  in  Ori- 
ginal Suit  No.  530  of  1861. 

Sa^dgdpdchdrhi  for  the  appellant,  the  defendant. 

The  plaintiff  did  not  appear. 

The  fiacts  sufficiently  appear  from  the  following 

Judgment  : — This  was  a  suit  for  the  recovery  of  lands 
from  which  the  plaintiff  alleged  that  he  had  been  forcibly 
ousted  in  the  year  1860  by  the  defendant,  who  is  the  hakd^ 
or  proprietor  of  a  temple-endowment  at  Melpdlaiykm  in 
tie  district  of  Tinnevelly.  The  plain^ff's  statement  is  that 
in  the  year  1855,  when  the  endowment  was  under  the 
temporary  charge  and  management  of  the  collector,  the 
plaintiff  obtained  a  patt^  from  that  officer,  authorizing  him 
to  cultivate  the  lands  in  question,  on  payment  of  a 
sv^ibhogam  rent  of  four  annas  per  k6ttai,  in  addition  to 
the  Government  tirvai  or  tax;  that  he  undertook  the 
(mltivation  on  these  terms,  and  effected  improvements  on 
the  land  at  a  considerable  expense ;  but  that  the  defendant, 
on  resuming  possession  of  the  endowment,  wrongfully  ousted 
him  from  possession. 

(a)  Present  Strange  and  Frere,  J  J. 
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1862.  The  answer  of  the  defendant  is  to  the  effect  that  the 

J^mCgmhgr  11 

s.  A.  No.  ST  plaiiitiff  held  under  no  permanent  title,  and  that  the  defend- 
o/lSt2^     ant  was  fiilly  justified  in  taking  possession. 


The  District  Munsif,  who  tried  the  case  in  the  first 
instance,  observed  that  the  grant  from  the  Collector,  under 
which  the  plaintiff  originally  took  possession,  conveyed  no 
permanent  title,  and  accordingly  dismissed  the  claim  with 
costs.  He  was  further  of  opinion  that  the  plaintifi*  had 
wholly  failed  to  prove  the  forcible  usurpation  alleged  in 
the  plaint.  On  appeal  the  Principal  Sadr  Amin  reversed 
this  decision,  and  gave  judgment  for  the  plaintiff.  This 
officer  concurred  with  the  District  Munsif  in  holding  that 
the  lease  by  the  Collector  to  the  plaintiff  in  1855  was 
a  mere  temporary  arrangement,  and  could  not  be  construed 
as  conveying  to  the  plaintiff  any  right  of  permanent 
tenancy  at  the  low  rate  of  rent  therein  specified.  The 
Principal  Sadr  Amin,  however,  declared  the  plaintiff  to  be 
entitled  to  possession  of  the  lands  on  condition  of  paying 
to  the  defendant,  his  landlord,  a  sv^mibhogam  rent  of  3^ 
k6ttais  of  paddy  annually  for  each  k6ttai  of  land»  being  the 
highest  rate  imposed  on  similar  lands  in  the  village,  of 
Melp&laiyam. 

The  Principal  Sadr  Amin  further  observed  that  the 
defendant,  if  hereaffcer  desirous  of  ousting  the  plaintiff, 
should  proceed  against  him  in  the  manner  indicated  in  the 
Regulations  of  1802,  and  in  section  8  of  Regulation  V  of 
1822. 

The  defendant  preferred  a  special  appeal  against  this 
decree. 

We  concur  in  the  opinion  of  the  Principal  Sadr  Amin 
as  respects  the  nature  of  the  lease  by  the  Collector  in  1865. 
It  was  manifestly  of  a  temporary  character  only,  and  could 
not  bind  the  defendant,  on  regaining  possession  of  the 
village,  to  adhere  to  the  very  favourable  terms  on  which 
the  lands  were  then  provisionally  granted  to  the  plaintiff. 
The  plaintiff  was  thus  a  mere  tenant  at  will,  liable  to  eject- 
ment at  any  time  at  tlie  pleasure  of  his  landlord,  the 
defendant. 
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The   Principal   §adr  Amin  seems  to  have  considered        1862. 
that  in  taking  steps  to  eject  the  plaintiff,  the  defendant  was  "sTATNoTii 
bound  to  follow  the  course  indicated  in  section  8  of  Regula-      </1862. 
tion  V  of  1822,  by  applying  to  the  revenue  authorities.     We 
cannot  concur  in  this  view,  nor  are  we  of  opinion  that  the 
defendant  had  even  the  option  of  taking  such  a  step,  for  he 
cannot  be  held  to  be  a  proprietor   of  land  within  the  mean- 
ing of  that  section,  which  has  reference  only  to  zamind&rs 
or  other  proprietors  of  estates  permanently  settled   under 
the  Regulations  of  1802. 

In  the  present  case  it  is  expressly  found  by  the  lower 
Courts  that  no  forcible  ouster  has  been  proved.  The 
plaintiff  seems  rather  to  have  retired  peaceably  at  the 
instance  of  the  defendant,  his  landlord ;  who,  as  before 
declared,  is  legally  entitled  to  possession. 

We  therefore  reverse  the  decree  of  the  Principal  Sadr 
Amin  and  confirm  that  of  the  District  Munsif  The  costs 
incurred  by  the  defendant  in  the  appeal  and  special  appeal 
suits  will  be  paid  by  the  plaintiff. 

Appeal  allowed. 
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appellate  Surisaiiction  {a) 

Special  Appeal  No,  157  of  1862. 

Shaikh  Rautan AppeUant. 

Kadangot  Shupan Beepandent 

A  k&nam  mortgagee  does  not  forfeit  his  right  to  hold  for  twelve  years 
from  the  date  of  the  k^nam  by  allowing  the  porap4d  to  fall  into  arrear. 

1862         fTlHIS  was  a  special  appeal  from  the  decree  of  H.  D.  Cook, 
December  11.    -L     the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No.  757 

0/1862.       of  1860. 

The  plaintiff  sued  for  the  redemption  of  lands  in  Mala- 
bar which,  on  the  12th  July  1854,  he  had  demised  to  the 
first  and  second  defendants  on  a  kanam  mortgage.  The  pora- 
p4d  was  paid  down  to  1856-1857,  but  not  subsequently,  and 
the  plaintiff  also  sued  for  the  arrears  of  this  porapdd.  The 
defendants  pleaded  that  they  could  not  be  ousted  until  after 
the  lapse  of  twelve  years  from  the  date  of  the  mortgage. 
The  Mufti  §adr  Amin  and  the  Civil  Judge  both  decreed  for 
the  plaintiff. 

Tirumaldchdriydr  for  the  appellant,  the  first  defendant. 

Sa^cbgdpdcf^'fl'^  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgment  : — We  40  ^ot  concur  in  the  opinion  of  the 
courts  below  that  by  j&lling  into  arrears  of  porap&d  or  net- 
rent  the  defendants  forfeit  their  tenure  of  twelve  years  un- 
der the  k^nam  mortgage  obtained  by  them,  a  tenure  which, 
by  the  established  usage  of  Malabar,  is  their  right.*  The 
non-payment  of  such  rent  is  a  circumstance  not  affecting  this 
tenure,  as  the  mortgagor  can  have  an  independent  remedy, 
either  by  suing  for  the  rent,  or  debiting  the  sum  thereof 
against  the  mortgage. 

We  therefore,  being  of  opinion  that  the  defendants  can- 
not be  ejected  until  after  the  lapse  of  twelve  years  from  the 
12th  of  July  1854,  the  date  of  their  mortgage,  modify  the 
decrees  of  the  lower  courts,  in  this  respect,  and    dismiss 

(a)  Present  Strange  and  Frcre,  J  J. 
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the  plaintiff's  clauu  so  far  as  it  relates  to  the  ejectment  of       1862. 
the  defendants.     The  award  of  rent  to  the  plaintiff,  for  which  s  a  No  167 
these  decrees  also  provide,  wDl  remain  undisturbed.     All     ^f  ^^^^- 
the  costs  of  the  suit  will  be  paid  by  the  plaintiffs. 


Note. — The  same  point  was  decided  in  the  same  way  on  March  7, 
1863,  by  Frerc  and  Holloway  J  J.,  in  Special  Apgeal  No.  84  of  1862, 
Kfinju  Velan  and  others,  appellants,  Manavikrdma  Zamorin  Raja  and  ano- 
ther, respondents,  from  the  decree  of  H.  D.  Cook,  the  Civil  Judge  of 
Calicut,  in  Appeal  Suit  No.  613  of  1860. 

Sada^SpacAdrlu  for  the  appellants,  the  2d,  3d,  4th  and  5th  defendants, 
referred' to  Special  Appeals  Nos.  48,  131  and  157  of  1862. 

TirunuUdehdriydr  for  the  respondents,  the  2d  and  3d  plaintiffs. 

Miller  for  the  2d  plaintiff. 

The  following  is  an  extract  from  the  judgment : — 

The  decree  of  the  Civil  Judge  in  this  case  is  founded  on  the  supposed 
rule  that  a  janmam  proprietor  is  entitled  to  oust  a  kinam  mortgagee  sim- 
ply for  non-payment  ot  porap&d  or  net  rent.  This  opinion  has,  however, 
oeen  declared  oy  the  High  Court  to  be  erroneous.  The  mortgagee  in  such 
cases  is  entitled  to  the  occupation  of  the  property  for  the  usual  period  of 
twelve  years  from  the  date  of  the  mortgage,  notwithstanding  such  de- 
fault ;  and  the  proprietor  in  the  meantime  may  recover  the  arrears  by 
suit,  or  take  credit  for  the  amount  on  paying  off  the  kdnam  mortgage 
after  the  lapse  of  twelve  years. 

So  in  Special  Appeal,  No.  Ill  of  1 S62,  Krishm  Mamtadi  and  others 
appellants,  Shankara  Manaven  and  another  respondents,  heard  on  Jan.  15, 
1 802,  present  Strange  and  Frere  J  J.,  the  Court  affirmed  Special  Appeal 
No.  157  of  1862,  and  observed : — "  We  have  now  again  reterred  to  the 
written  opinions  of  those  best  qualified  by  experience  and  otherwise  to 
form  a  judsment  on  the  subject,  and  find  that  they  fully  support  this 
▼iew.  Ana  from  a  statement  transmitted  by  the  late  Madras  Sadr  Court 
with  their  proceedings  of  the  5th  August  1856  for  revision  by  the  judicial 
authorities  of  Malabar,  it  appears  that  the  officers  now  occupyinp  respec- 
tively the  position  of  CLvU  Judge  and  Principal  Sadr  Amin  of  Calicut  tuUy 
assented  to  the  doctrine  then  expressed  in  the  statement,  whieh  was  iden- 
tical with  that  now  held  by  the  High  Court.  The  injustice  of  an  opposite 
rule  can  scarcely  be  made  more  apparent  than  by  the  facts  of  the  present 
case,  in  which  the  kAnam  mortgage  advanced  by  the  mortgagee  now  re- 
presented by  the  sixth  defen£nt,  amounts  to  the  large  sum  of  rupees 
618-13-9,  with  the  addition  of  a  further  claim  for  value  of  improvements ; 
but  the  arrears  of  porapAd,  for  non-payment  of  which  the  Civil  Judge  has 
declared  the  sixth  defendant  to  be  liable  to  ejectment,  amount  to  the  sum 
of  rupees  3-11-6  only  ;  and  the  sixth  defenoant  has  throughout  declared 
his  wiUiogness  to  pay  this  sum,  if  the  plaintiff  will  consent  to  receive  it." 
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appellate  Surififliirtion  {a) 

Referred  Case  No.  7  of  1862. 
Anna'sva'mi  against  Narranaiyan. 

Where  a  mortgage-bond  contained  an  agreement -to  repay  the  money 
with  interest  by  a  certain  day,  and  proceeded  thus  "  if  I  (the  mortgagor) 
fail  to  pay  the  amount,  then  I  will  put  you  in  possession  of  the  land,  and 
you  may  enjoy  it ;  and  when  I  have  the  means  I  will  redeem  the  land 
and  pay  the  aebt  with  interest  and  take  back  the  bond" : — Held  that  on 
the  mortgagor's  default  the  mortgagee  mi^ht  sue  for  the  money,  and  that 
he  was  not  oound  to  accept  the  land  and  forego  his  right  of  action. 

1862.       rpHIS  was  a  case  referred  for  the  opinion  of  the  High 
J%  iVo  7  Court  by  R.  B.  Swinton,  Judge  of  the  Small  Causes 

of  1862'.      Court  of  Tanjore. 

The  facts  sufficiently  appear  from  the  following  judg- 
ment, which  was  delivered  by 

Scotland,  C.  J. : — The  plaintiff  brought  his  suit  for 
recovery  of  money  upon  a  bond.  In  this  instrument  there 
occurred  the  following  provision  : — 

"  I  (the  defendant)  agree  to  repay  the  same  (the  money 
"  lent)  with  interest  within  the  30th  Vaikfei  of  Durmati 
"  (10th  June  1861),  and  if  I  fail  to  pay  the  amount,  then 
*'  I  will  put  you  in  possession  of  the  land  (mortgaged 
"  for  the  debt)  and  you  may  enjoy  it ;  and,  when  I  have 
"  the  means,  I  will  redeem  the  land  and  pay  the  debt  with 
"  interest  and  take  back  the  bond." 

The  Judge  of  the  Court  of  Small  Causes  at  Tanjore 
puts  the  question  for  the  consideration  and  decision  of  the 
High  Court,  "  whether  or  not  the  plaintiff  was  bound  to 
"  sue  for  possession  of  the  land  upon  the  failure  of  defend- 
"  ant  to  pay  the  debt,  or  whether  he  was  at  liberty  to  sue 
"  for  the  money  ?"  and  he  has  decreed  in  the  plaintiffs 
favour  for  the  money  sued  for,  contingent  upon  the  High 
Court's  judgment  on  the  aforesaid  point  of  law. 

We  consider  the  plaintiff  entitled  to  enforce  the  obliga- 
tion  for  payment  of  the  money  of  which  the  defendant  had- 
made  default  in  payment  within  the  time  named.     The 

(j)  Present  Scotland  C.  J.  and  Strange,  J. 


a  No.  7 
o/'1862. 
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provision  in  the  bond,  allowing  of  the  defendant  placing  ys^®??,- 
the  plaintiff  in  temporary  possession  of  the  land,  is  not  a  "57 
condition  of  a  compulsory  nature,  binding  the  plaintiff  to 
accept  the  land  and  forego  his  right  to  sue  for  the  money. 
on  failure  of  payment  within  the  stipulated  time.  The 
latter  right  remains  absolutely  in  the  plaintiff,  notwith- 
standing the  said  provision ;  and  the  Judge  of  the  Court 
of  Small  Causes  has  properly  determined  that  the  defendant 
shall  pay  the  money  due  by  him  to  the  plaintiff. 


Saba'pati  Mudaliya'r  against  Na'ra'yansva'mi 
Mudaliya'r. 

Where  an  action  on  a  contract  was  brought  in  the  High  Court  and 
judgment  was  given  to  the  plaintiff  for  rupees  454-13.4  i—IIeld  that  as  the 
amount  so  found  due  was  less  than  rupees  500  the  plaintiff  could  not  have 
his  costs,  unless  the  judge  who  tried  the  cause  certified  that  the  action 
was  fit  to  be  brought  in  the  High  Court. 

The  37th  clause  of  the  Letters  Patent  constituting  the  High  Court 
does  not  give  the  Court  an  uncontroulcd  discretion  as  to  costs  in  civil 
suits. 

Act  IX  of  1850(d)  sec.  101  is  not  repealed. 

A  special  enactment  is  not  impliedly  repealed  by  a  subsequent  affir- 
mative general  enactment  if  the  two  enactments  are  not  so  repugnant  as 
to  be  incapable  of  standing  together. 

rriHIS  was  an  appeal  by  the  plaintiff  against  the  decree  1852. 
^  of  Mr.  Justice  Bittleston  in  the  suit  of  P.  Sabdpati  Mu-  .  -P^^-  ^^-  ^'^- 
daliyar  against  R.  N5r5yansv5jni  Mudaliy^r.  The  plaintiff 
claimed  payment  of  rupees  601-5-4  for  principal  and  interest 
secured  by  an  instrument  of  mortgage  in  Tamil,  dated  the 
10th  of  July  1854.  The  case  came  on  before  Mr.  Justice 
Bittleston  for  settlement  of  issues.  The  defendant  admitted 
the  borrowing  of  the  principal,  the  execution  of  the  mort- 
gage and  the  correctness  of  the  particulars  of  the  plaintiffs 
claim ;  but,  although  no  part  of  the  principal  had  been  re- 
paid, the  defendant  contended  that  he  was  entitled  to 
counter-interest  on  his  payments  of  interest,  under  a  clause 
in  the  mortgage-instrument,  of  wliich  the  following  is  a 
translation :  «  When  the  rupees  I  pay  in  small  instalments 
amount  to  one  hundred,  then  [at  the  rate  of]  one   ou  every 

(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
(b)  An  Act  for  the  more  easy  recovery  of  small  debts  and  demands  in 
Calcatta,  Madras  and  Bombay. 
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D^r^lT'n  ^^^  hundred  you  are  to  allow  counter-interest."  The  pay- 
ments  of  interest  amounting  to  more  than  rupees  100, 
Jlr.  Justice  Bittleston  allowed  the  claim  for  counter-interest, 
and  consequently  found  the  amount  due  to  the  plaintiff  to 
be  only^rupees  454-13-4.  For  this  sum  judgment  was  given. 
The  plaintiff  thereupon  applied  for  costs,  but  his  lordship 
doubted  whether,  as  the  amount  found  due  was  less  than 
500  rupees,  he  had  any  power  to  grant  costs,  unless  he 
could  certify  in  the  terms  required  by  Act  IX  of  1850 
sec.  1850,  which  in  this  case  he  considered  he  could  not 
do.  "  The  question,"  said  his  lordship,  "  turns  upon  the 
effect  of  section  11  of  24  &  25  Vict.  c.  100,  taken  together 
with  sections  12  and  37  of  the  Letters  Patent  constituting 
the  High  Court.  It  was  not  fully  argued  before  me,  and 
is  one  which  I  should  have  referred  for  decision  to  two 
Judges,  but  that  I  understood  that  the  plaintiff  was  pre- 
pared to  appeal  from  my  decision  if  I  should  refuse  to  grant 
the  costs.  On  the  15th  of  November  therefore  I  gave 
judgment  in  accordance  with  the  view  which  I  at  first  took 
of  the  question,  refusing  the  costs,  so  that  on  appeal  the 
matter  may  be  fully  argued." 

The  sections  and  clauses  referred  to  in  the  argument 
and  judgment  are  as  follows : 

Act  VIII  "of  1859  sec.  187  :— "  The  judgment  sbflU  in  all 
cases  direct  by  whom  the  costs  of  each  party  are  to  be  paid, 
whether  by  himself  or  by  another  party,  and  whether  in 
whole  or  in  what  part  or  what  proportion ;  and  the  Court 
shall  have  full  power  to  award  and  apportion  costs  in  any 
manner  it  may  deem  proper." 

Act  IX  of  1850  sec.  101  : — "  If  any  action  shall  be  com- 
menced after  the  passing  of  this  Act  in  the  Supreme  Court, 
for  any  cause  other  than  those  lastly  hereinbefore  specified, 
for  which  a  ^summons  might  have  been  taken  out  from  a 
Court  holden  under  this  Act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  stfm  less  than  500  rupees,  if  the  said 
action  is  founded  on  contract,  or  less  than  100  rupees,  if  it  is 
founded  on  wrong,  the  plaintiff  shall  have  judgment  to  re- 
cover such  sum  only,  and  no  coats ;  and  if  a  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled 
to  his  fosts  as  botwoeu  attorney  and  client,  unless  in  either 
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t»se  ihe  Judge,  who  shall  try  the  cause,  shall  certify  on  the       1862. 

back  of  the  record  that,  by  reason  of  the  difficulty,  novelty ' — ' — ^ 

or  general  importance  of  the  case,  or  of  some  erroneous 
course  of  decision  en  like  cases  in  the  Court  of  Small  Causes, 
the  action  was  fit  to  be  brought  in  the  Supreme  Court." 

Stat.  24  &  25  Vict.  c.  104  sec.  11  ('An  Act  for  establish- 
ing High  Courts  of  Judicature  in  India*)  : — "  Upon  the  estab- 
lishment of  the  said  High  Courts  in  the  said  Presidencies 
respectivel^r  all  provisions  then  in  force  in  India  of  Acts  of 
Parliament,  or  of  any  orders  of  Her  Majesty  in  Council,  or 
charters,  or  of  any  Acts  of  the  legislature  of  India,  which  at 
the  time  or  respective  times  of  the  establishment  of  such 
High  Courts  are  respectively  applicable  to  the  Supreme 
Courts  at  Fort  William  in  Bengal,  Madras  and  Bombay  res- 
pectively, or  to  the  judges  of  those  Courts,  shall  be  taken  to 
be  applicable  to  the  said  High  Courts  and  to  the  Judges 
thereof  respectively,  so  &r  as  may  be  consistent  with  the 
provisions  of  this  Act  and  the  Letters  Patent  to  be  issued  in 
pursuance  thereof  and  subject  to  the  legislative  powers  in 
relation  to  the  matters  aforesaid  of  the  Governor  General  of 
India  in  Council." 

Letters  Patent  constituting    the   High   Court,   clause 
12 : — "  And   We   do   further    ordain  that  the   said   High 
Court  of  Judicature  at  Madras,  in  the  exercise  of  its  ordinary 
original  Civil  jurisdiction,  shall  be  empowered  to  receive,  try 
and  determine  suits  of  every  description,  if,  in  the  case  of  suits 
for  land  or  other  immoveable  property,  such  land  or  proper- 
ty shall  be  situated,  or  in  all  other  cases,  if  the  cause  of  action 
shall  have  arisen,  or  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit  shall  dwell  or  carry  on  business,  or 
personally  work  for  gain  within  the  local  limits  of  the  or- 
dinary original  jurisdiction  of  the  said  High  Court,  except 
that  it  shall  not  have  such  original  jurisdiction  in  cases  fall- 
ixig  within  the  jurisdiction  of  the  Small  Cause  Court  at 
Madras  in  which  the  debt  or  damage,  or  value  of  the  pro- 
perty sued  for  does  not  exceed  one  hundred  rupees." 

Ibid.,clause  37.  "And  We^o  further  ordain  that  the  pro- 
oaedixtgs  in  all  matters  coming  before  the  said  High  Court  oi 
Judicature  at  Madras,  in  the  exercise  of  its  testamentary  and 
intestate  jurisdiction,  shall  be  regulated  by  the  rules  relating 
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1862.       to  the  granting  of  probates  and  letters  of  administration 

'■ — ■ — -  contained  in  the  aforesaid  Letters  Patent  of  His  Majesty 

King  George  the  Third  and  by  such  further  or  other  rules  in 
respect  thereof  as  are  now  in  force ;  and  that  the  proceed- 
ings in  all  matters  coming  before  the  said  High  Court,  in  the 
exercise  of  its  matrimonial  jurisdiction,  shall  be  regulated  as 
nearly  as  may  be,  by  the  rules  and  proceedings  of  Our  Court 
for  Divorce  and  Matrimonial  Causes  in  England :  and  that 
save  as  hereinbefore  in  this  clause  otherwise  provided,  the 
proceedings  in  Civil  suits  of  every  description  between  party 
and  party  brought  in  the  said  High  Court  shall  be  regulated 
by  the  Code  of  Civil  Procedure  prescribed  by  an  Act  passed 
by  the  Governor  General  in  Council,  and  being  Act  No.  VIII 
of  1859,  and  by  such  further  or  other  enactments  of  the 
Governor  General  in  Council  in  relation  to  Civil  Procedure 
as  are  now  in  force  ;  Provided  always,  that  the  regulation  of 
such  proceedings  respectively  shall  be  subject  to  such  lawB 
and  regulations  as  shall  be  hereafter  made  by  the  Governor 
in  Council  in  relation  to  such  proceedings  respectively." 

Stokes,  for  the  plaintiff,  in  support  of  the  appeal. 

First,  the  instalments  mentioned  in  the  clause  in  the 
mortgage-instrument  providing  for  counter-interest  can  only 
be  taken  to  mean  instalments  of  principal.  Otherwise  they 
must,  as  the  defendant  contends  they  do,  mean  instalments 
of  interest  and  principal  or  of  interest  alone.  But  it  can 
hardly  be  supposed  that  the  parties  intended  the  mortgagee 
•  to  pay  interest  on  his  own  interest,  especially  as  tlien,  if  the 
mortgage-security  lasted  long  enough,  the  counter-interest 
would  necessarily  amount  to  more  than  the  interest  paid 
him.  The  Court  is  not  asked  to  insert  words  which  are 
not  in  the  instrument,  but  only  to  construe  the  words  of  the 
instrument  in  a  manner  most  agreeable  to  the  meaning  of  the 
parties,  Smith  v.  Packhuratia),  If,  then,  the  counter-inter- 
est was  only  payable  on  instalments  of  principal  it  never  be- 
came due  at  all :  Mr.  Justice  Bittleston  should  not  have 
allowed  the  claim  in  respect  of  it ;  the  plaintiff  woidd  have 
been  entitled  to  judgment  for  more  than  500  rupees ;  and 
the  power  to  grant  costs  wa^not  restricted  by  the  provision 
in  Act  IX.  of  1850  requiring  the  judge  to  certify. 

(a)  3  Atk.  136  per  Willes  C.  J.  Sec  Wight  v.  Dickons  1  Dow  147  aad 
the  cases  cited  in  the  note  to  Rot  v.  Tranmarr  2  Smith  L.  C.  .5th  ed.453. 
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Secondly.     Even  though  the  plaintiff  were  only  entitled       1862. 

to  judgment  for  less  than  500  rupees,  the  Court  has  now — ■ — '- 

an  uncontrouled  discretion  as  to  costs.  Section  101  of 
Act  IX  of  1850  does  not  apply,  for  it  is  inconsistent  with 
the  37th  clause  of  the  Letters  Patent  establishing  the 
Madras  High  Court  (or  rather  with  sec.  187  of  Act  VIII  of 
1859  which  is  incorporated  by  that  clause  with  our  charter), 
and  is  therefore,  under  24  and  25  Vict.  c.  104  s.  11,  inappli- 
cable to  cases  like  the  present. 

Cur.  adv.  vult. 

Scotland  C.  J. : — [After  expressing  his  dissent  from  ^^^^^^  ^7. 
Stokes'  argument  against  the  allowance  of  counter-interest, 
and  observing  that  the  Court  had  no  authority  to  insert 
the  words  "of  principal"  in  the  mortgage- instrument,  pro- 
ceeded as  follows :]      The  question  we  are  called    on  to 
decide  in  this  case  turns  upon  the  construction  to  be  put 
on  the  37th  clause  of  the  Letters  Patent  establishing  the 
High  Court  of  this  presidency.     The  case  is  not  simply 
that  of  a  subsequent  Statute  or  Act  of  the   Legislative 
Council  providing  in  general  terms  in  respect  of  a  matter 
as  to  which  there  was  in  force  at  the  time  a  previous  special 
legislative  enactment.     Both  Acts,  Act  VIII  of  1859  and 
Act  IX  of  1850,  were  independently  in  full  force  as  re- 
spects all  their  provisions,  before  the  Letters  Patent  came 
into  operation,  and  the  question  is  whether  the  latter  part 
of  Clause  37  of  the  Letters  Patent,  providing  for  the  re- 
gulation of  the  procedure  in  civil  suits,  has  the  effect  oi 
giving  an  uncontrolled  discretion  as  to  costs  in  such  suits, 
and  of  thus  indirectly  repealing  the  provision  contained  in 
section  101  of  Act  IX  of  1850  ?    The  clause  in  question  does 
not  provide  that  the  Code  of  Civil  Procedure  shall  alone 
regulate  the  proceedings  in  civil  suits.     They  are  to  be 
regulated  also  by  *  such  further  or  other  enactments  of  the 
Governor  General  in  Council  in  relation  to  Civil  procedure 
as  are  now  in  force.'    And  if  it  had  been  the  intention  of 
ihe  framers  of  the  Letters  Patent  that  the  provision  as 
regards  costs  in  the  Small  Cause  Court  Act  (which  was 
dearly  an  enactment  then  in  force  relating  to  civil  pro- 
eecluitt)  should  no  longer  be  acted  upon,  it]^is  reasonable  to 
•Uppose  that  there  would  have  been  some  express  provision 
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1862.       to  that  effect,  and  that  they  would  not  have  left  their  inten- 

December  17.   ,.         .,  'j-.        /*•        •        i       -i. 

— ' tion  to  be  earned  into  eiiect  m  the  indirect  way  now  siig* 

gested. 

This  observation  derives  additional  weight  ifrom  a 
consideration  of  clause  12  of  the  Letters  Patent,  which 
contains  an  express  provision  doing  away  with  the  con- 
current jurisdiction  that  before  existed  and  all  discretion 
as  regards  costs,  in  suits  for  sums  under  one  hundred  rupees. 

But   though  such  may  not  have  been  the  intention  of 
the  framers  of  the   Letters   Patent,   still,  if  giving  to   the 
language  of  the  37th  clause  its  ordinary  meaning,  it  neces- 
sarily has  the  effect  of  rendering  sec.  187  of  Act  VIII  of 
1859  a  repeal  of  sec.  101  of  Act  IX  of  1850,  we  must  so 
construe  it.     But  we  think   this  is  not  the  necessary  effect 
of  the  clause,  and  that  the  101st  section  of  the  latter  Act 
remains  in  operation,  notwithstanding  the  affirmative  ge- 
neral words   of  the    187th   section  of  the   former  Act,  in 
accordance  with  what  must  have  been,  we  think,  the  real 
intention  of  the  framers  of  the  Letters  Patent.     The  Code 
of  Civil  Procedure  is,  no  doubt,  to  be  taken  as  the  govern- 
ing law,   and  if  the   two   sections  in  question  could  not 
reasonably  have  concurrent  operation,  the  187th  section  of 
the  Code  would  alone  regulate  the  question  of  costs.     But 
upon  every  principle  of  construction,  land  according  to  the 
authority  of  decided  cases,  we  ought  not,  in  considering  the 
language  of  the   37th    clause    of  the  Letters    Patent,    to 
construe  the  affirmative  general  enactment  in  the  Code  as 
impliedly  a  repeal  of  the  special  enactment  in  the  Small 
Cause  Court  Act,  if  the  latter  is  not  so  contrary  to  and 
inconsistent    with    the    former    that    the    two    may   not 
stand  together,  there  being  nothing  otherwise  to  shew  that 
such  was  the  intention  of  the  framers  of  the  Letters  Patent. 
Section  187  of  Act  of  1859  is  one  amongst  others  provid- 
ing for  the  mode,  in  which  a  judgment  and  decree  in  a 
suit  are  to  be  given,  and  in  general  terms  confers  upon  the 
Court  power  to  award  and  apportion  costs  in  its  discretion. 
No  doubt  the  words  are  lai^e  enough  to  include  the  costs 
in  every  suit,  whatever  the  amount.     But  that  does  not 
necessarily  make  it  so  contrary  to,  or  inconsistent  with, 
the  provisions  in  the  Small  Cause  Court  Act  as  that  the 
two    cannot    stand    together.     The    former   jurisdiction 
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of  the  Small  Cause  Court  under  this   Act   is  left  lust  <as        ^862. 

•^                  Dec.  16,  17. 
before,  except  that  as  regards  suits  in  which  the  debt  or 

damage  or  value  of  the  property  does  not  exceed  100  rupees 

the  concurrent  jurisdiction  of  tliis  Court  is  taken  away ; 

and  the  reasons  for  the  provision  as  regaids  costs  in  cases 

still  within  the  concurrent  jurisdiction  of  the  Court  remain 

the  same.     We  think,  then,  that  effect  may  reasonably  be 

given  to  both  sections  consistently  with  each  other,  and 

that  the  general  discretionary  power  conferred  by  section 

187  of  the  Code  of  Civil  Procedure  should  be  considered  as 

subject  to  and  regulated  by  the  special  provision  of  the 

Small  Cause  Court  Act,  in  suits  with  respect  to  which  there 

is  a  concurrent  jurisdiction.     In  this  way  both  sections 

have  a  reasonable  operation  given  to  them  without  any 

contrai'iety  or  repugnancy. 

BiTTLESTON,  J.  concun'cd. 

Appeal  dismissed. 

Note. —See  Gregort^s  Case,  6  Rep.  19  A  :  Lyn  v.  Wyn  Rridg.  122: 
Ikircy's  (km,  Cro.  Eliz.  512:  Foster's  Case,  II  liep.  03:  15  East  377. 
Payet  v.  Fol^,  2  Biiig.  N.  C.  070  ;  lies  v.  Mlddleaex  Justices  2  B.  iiad 
Ad.  bI8  :  Reg.  v.  Inhabitants  of  St.  EdMumls  2  Q.  }i.  U :  T/te  Dean  of 
Ely  V.  Bliss  5  Ueav.  o  74,  5S2  per  Lord  L.mgdale  M.  K :  S.  C  on  appeal 
2  U.  M.  &  G.  459  ;  see  p.  470  :  Brotcn  v.  Mac  ^lallin.  7  M.  &  W.  1 90  : 
6Vw5p  V.  Burmby,  8  Bing.  391,  and  the  late  case  of  Green  v.  Jenkins  1  DeG. 
Y.  &  J.  454,  409,  where  Lord  Campbell  C.  said  "  There  may  certainly  bo 
au  implied  as  well  as  an  express,  repeal  of  existing  laws  by  new  laws — 
but  liiat  ia  where  the  new  and  the  old  laws  are  conflicting  and  cannot 
stand  toffether.  "  Leges  posteriores  leges  priores  contrarias  abrogaut." 
But  if  there  is  no  express  repeal  and  the  old  and  tlie  new  laws  may  both 
be  operative,  the  old  remain  in  foice." 
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{apprllatf  3urifirtiirtion  {v) 

Si)r.cial  Appeal  No.  380  of  18G2. 

Edathil  liTi  and  others Appellanifi. 

Ko'PASHON  Na'vak Respondent. 

A  kdnmavan  siiij^ly  maj  make  an  otti  mortgage. 
Scmbie,  an  otti  mortgage  cannot  be  redeemed  until  after  the  lapse  of 
twelve  years  from  its  date. 

^^^2-        rriHLS  Wcos  a  specifil  appeal  against  the  decree  of  H.  D. 
a.  A.  No.  abu  Cook,  the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No.  1 

^H62^  ^f  |g(ji^  reversing  the  decree  of  the  District  Munsif  of  Pal- 

ghSt,  in  Original  Suit  No.  VI '1  of  1858.  The  lands,  the  subject 
of  the  suit,  were  the  janma  property  of  the  tarawild  of  which 
the  first  and  second  plaintiffs  and  the  fourth  defendant  were 
members.  In  1843  their  then  kSranavan  demised  the  lands 
to  the  karanavan  of  the  first,  second  and  third  defendants 
ort  a  kiiiiam  of  1,000  panams.  In  1857-58  the  first  and 
second  plaintifls  and  the  fourth  defendant  assigned  the  land 
on  m(51kd,nam  to  the  third  plaintift',  and  at  the  same  time 
directed  the  first  defendant  to  give  up  the  lands,  together 
with  the  mlchavfiram,  to  the  third  plaintifl-  The  object  of 
the  present  suit,  Avliich  was  commenced  on  tlie  7th  of  k\m\ 
1858,  Avas  to  compel  the  surrender  of  tlie  lands  to  the 
l>laintifr  on  payment  by    him  of  the  1,000  panams. 

The  first,  second  and  third  defendants  admitted  the 
demise  on  kanam,  but  pleaded  that  in  1859  the  fourtli  de- 
fendant (who  had  in   the  meantime  become  karanavan  of 
^  the  first  and  second  plaintiffs)  executed  an  otti  mortgage  of 

the  premises  to  tlie  third  and  fifth  defendants,  that  the 
land  were  now  lield  under  that  mortgage,  and  that  those 
defendants  could  not  be  ousted  within  twelve  years  from 
the  date  thereof 

The  District  Munsif  of  PalghSt,  suspecting  the  ge- 
nuineness of  the  otti  mortgage,  decreed  in  favour  of  the 
plaintifls.  The  Civil  Judge  lield  the  otti  deed  valid  and 
reversed  the  Munsif's  decree.  The  plaintiflfs  now  appealed 
against  this  reversal. 

KdraiaUjam  Manaivn  for  the  appellants,  the  plain- 
liiT^,  cited  Hpeciai  A/qKoJ  Xo.  44  of  1855, 

MilUr  i\)v  the  respondent,  the  first  defendant. 
(a)  Present  Scotland.  C  J.  and  Strange.  J 
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Scotland,  C.  J. — The  question  raised  is  one   jiarely        isoi. 
of  local  usage.     The  plainfcifFs  contend  that  the  fourth  de-  '^^'i^^^ 
fendant,  the  kSranavau  of  the  first  and  second  plaintiffs,      o/*  ^862. 
had  no  power  sirnjly  to  create  an  otti-right ;  for  that  this  in 
effect  amounted  to  an  absolute  sale.    If  that  were  so,  the  ob- 
jection would  be  well  founded,  for  a  sale  of  family  property 
in   Malabar  requires   that   tlie   senior   anandravan   should 
(if  sui  juris)  concur  in   the  conveyance.     But  though  after 
an   otti-right  is  granted,  little  or   notliing  is  left  to   the 
janma   proprietor,  he   has  still  a  distinct  riglitto   redeem, 
and  the  transaction  must  therefore  be  regarded  as  a  mort- 
gage, and  not  as  an  absolute  sale.     If,  then,  an  otti-right 
is  a  mortgage-right,  a  kSranavan  may  singly   create  it  for 
proper  reasons,  which,  of  course,  we  must   assume  to  have 
existed  in  the  present  case. 

Then  it  is  said  that  the  property  is  sthdnam,  a^d  could 
not  therefore  be  alienated  so  as  to  bind  the  successor.  But 
this  point  cannot  be  raised  on  this  special  appeal,  for  there 
was  no  evidence  that  the  premises  were  sth^nam. 

Lastly,  a  question  was  raised  by  thi'  plaintiffs'  vakil  as 
to  whether  the  plaintiff  should  not  now  be  allowed  to  re- 
deem. We  might  get  rid  of  this  on  the  ground  that  an  otti- 
right  entitles  the  mortgagee  to  hold  without  redemption 
for  twelve  years  from  the  date  of  the  moHgagtt :  Mr. 
Justice  Strange  is  strongly  of  opinion  that  this  is  so,  and 
I  have  no  doubt  that  he  is  right.  But  we  ought  not  in 
giving  a  decision  to  travel  out  of  the  four  coniei"s  of  the 
case.  And  as  the  facts  do  not  sufficiently  raise  the  question, 
which  is  one  purely  of  local  usage,  it  is  enough  to  say 
that  the  plaintiff  cannot  now  be  allowed  to  maintiiin  that 
he  is  entitled  to  a  decree  in  this  suit  for  redemption  of  the 
otti  moHgage. 

Strangk,  J.  coiKMirred. 

Appeal'  disiniMed. 

lioiy.,'--lii  S}iecial  Appeal  No.  101  o/*  1862,  heard  March  21,  1863, 
preseat  Strange  and  Frere,  J  J.,  Afa^ie  for  tiie  appellants,  Tiruntaldchdri' 
ydr  for  the  respondents,  the  Hi^h  Court  expressly  ruled  that  an  otti  mort- 
gage was  irrccfeemable  helbrc  the  lapse  of  twelve  years  from  its  date. 
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appellate  3urte5iition  (:z) 

Regular  Appeal  No.  63  of  1861. 

Garuoa  Reddi AppelUint 

GuDi  Janakayya  Ga'ru BespoTi^nt. 

Regular  Appeal  No.  66  of  1861. 

Gupi  Janakayya  Ga'ru Appellant 

Gauui)A  REjppi Respondent 

The  defendant  gave  a  bond  on  unstamped  paper  to  the  plaintiiTs 
eldest  brother.  On  the  obligee's  death  the  succession  was  disputed,  and 
the  obligor  refused  to  pay  the  subsequent  interest  to  the  plaintiff  :~JGr«W 
that  as  the  plaintiff  had  failed  to  take  out  a  certificate  of  succession  to 
the  obligee,  the  obligor  was  justified  in  such  refusal 

Held  also  that  the  plaintiff  could  not  recover  the  stamp-penalty  from 
the  obligor. 

The  obligor  having  offered  to  pay  the  principal  and  interest  into 
Court  :—Held  that  he  should  be  relieved  from  interest  from  the  date  of 
such  offer. 

1862.        npHESE  were  regular  appeals  from   the  decree  of  T.  J. 
Decfmber  20.    X     ^nox,  the  Gvil  Judffe  of  Chikkdko'l,  in  Original  Suit 

63  and  6G  of  No.  74  of  1861. 
1802. 

Branson  for  the  appellant,  the  plaintiff,  in  No.  63. 

Sloan  for  Gudi  Janakajrya  Q&m  in  both  appeals. 

Garuda  Recjdi  did  not  appear  in  No.  66. 

The  facts  appear  from  the  following 

Judgment: — This  was  a  suit  on  a  bond  for  rupees 
21,000,  with  interest  at  7|  per  cent.,  executed  by  the 
defendant  on  the  18th  June  1852  in  favour  of  the  plain- 
tiff's elder  brother,  Appalu  Narasimulu  G4ru,  since  deceased. 
It  was  admitted  that  interest  had  been  paid  on  the  bond  up 
to  14th  September  1854 ;  and  the  plaintiff  Garu4a  Reddi 
accordingly  claimed  interest  from  the  latter  date  at  7J  per 
cent.,  together  with  the  amount  of  stamp-penalty,  rupees 
500,  the  bond  having  been  executed  on  unstamped  paper. 

(a)  Present  Phillips  and  Frere,  J  J. 


OARUDA  REDDI  v.   OUDI  JANAKAYYA  OARU.  125 

The  defendant  admitted  the  execution  of  the   bond,        1862. 
but  pleaded  that  after  the  death  of  the  plaintiffs  brother,  ^^^'41^ 
the  original  obligee,  the  succession  was  in  dispute  between  03  mui  66  of 

the  plaintiff  himself,  and  his   nephew,  the  son  of  Appalu ' — 

Narasumulu  G&ni,  and  that  he,  the  defendant,  had  been 
at  all  times  ready  to  pay  the  sum  due,  if  the  plaintiff  had  - 
produced  a  legal  certificate  of  succession ;  as  also  that  he 
had,  on  the  17th  January  1856,  further  offered  to  pay  the 
amount  into  Court. 

The  Civil  Judge  pronounced  the  defendant  to  be  liable 
for  the  principal  rupees  21,000,  with  interest  at  7i  per  cent, 
firom  the  14th  September  1854  to  the  17th  January  1856,  the 
date  on  which  the  defendant  offered  to  pay  the  money  into 
Court ;  and  again  at  the  same  rate  from  the  23rd  December 
1860,  at  which  time  it  was  shown  that  the  defendant  had 
notice  of  the  plaintiff  s  right,  under  a  decree  of  the  late 
Sadr  Court,  to  receive  the  money  as  the  heir  and  represen- 
tative of  his  deceased  brother  the  obligee.  For  the  interval 
between  the  17th  January  1856  and  the  23rd  Decem- 
ber 1860,  the  Civil  Judge  declared  the  plaintiff  to  be 
entitled  to  interest  on  his  bond  at  a  reduced  rate  of  4^ 
per  cent.,  together  with  the  amount  of  the  penalty  claimed 
rupees  500. 

Both  parties  have  appealed  from  this  decree — the 
plaintiff  in  appeal  No.  63  of  1861,  in  which  he  urges  his 
title  to  recover  interest  at  the  full  rate  of  7^  per  cent, 
stipulated  in  the  bond  for  the  time  between  17th  January 
1856  and  23rd  December  1860 ;  and  the  defendant  in  appeal 
No.  66  of  the  same  year,  in  which  he  requests  that  he  may 
be  relieved  from  payment  of  the  penalty,  as  well  as  of  in- 
terest for  the  same  period. 

We  are  of  opinion  that  from  the  time  when  the  succes- 
sion was  disputed,  and  the  defendant  consequently  declined 
the  payment  to  the  plaintiff  as  the  alleged  heir  of  his 
deceased  brother,  it  became  the  duty  of  the  plaintiff  to 
take  out  a  certificate  of  succession,  and  that  in  the  absence 
of  any  such  authority,  the  defendant  cannot  justly  be 
charged  with  interest  which  has  accrued  owing  to  the 
dilatory  conduct  of  the  plaintiff  himself  Nor  can  tlie  pe- 
nalty be  recovered  in  equity.     Both  parties   have  united 
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18^2.       in  endeavouring  to  evade  the  law,  which  prescribes  the 
lilt  JA.  Not.  ^^  ^*  ^  stamp  on  such  occasions,  and  to  decree  the  re- 
*^  *?Q(jo^  ^imbursement   of  the   amount  to  the  plaintiff  would  be  con- 
trary  to  the  policy  of  law  which  governs  such  questions. 

The  defendant  has  evinced  throughout  a  perfect  willing- 
ness to  pay  the  sum  due,  on  production  of  the  proper 
authority  for  its  receipt,  and  we  consider  therefore  that  he 
is  entitled  to  his  costs. 

We  therefore  dismiss  the  plaintiff's  appeal  No.  63  with 
costs,  and  in  accordance  with  the  request  of  the  defendant 
in  the  appeal  No.  66,  relieve  him  altogether  from  payment 
of  interest  on  the  bond  from  the  17th  January  1856  to  the 
23rd  December  1860,  as  well  as  of  the  penalty.  The  sub- 
stantial provisions  of  the  original  decree  will  in  other 
respects  remain  undisturbed ;  but  the  plaintiff  must  pay  the 
costs  in  both  suits  original  and  appeal. 

Regular  Appeal  No.  03  of  1801  dismissed. 

Regular  Appeal  No,  66  of  1861  allotved. 
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appellate  3wnsfiiiction  (a) 

Referred  Case  Xo.  8  of  1862. 

AnONYxMOUS. 

On  the  da}'  fixed  for  the  hearing  of  a  suit  in  a  Court  of  Small  Causes 
the  piamtiffs  vakil  appeared  and  stated  on  behalf  of  liis  client  that  tlie  de- 
fendant liad  satisfied  mm  in  respect  of  the  matter  of  the  suit,  wliich  he 
prayed  might  be  dismissed.  The  defendant  did  not  appear  :—IIeld,  that 
the  Judge  was  right  in  dismissin[c  the  suit,  but  that  he  should  have  re- 
corded an  order  under  the  first  provision  in  sec.  9S  of  Act  VIII  of  1859. 

Held  also  that  in  s>uch  a  case,  wlien  the  plaintiff  applies  for  a  return  of 
stamp  duty,  he  must  strictly  bring  himself  within  the  subsequent  part  of 
the  same  section  as  modified  by  sec.  2(3  of  Act  X  of  1862. 

CASE   referred   for  the  opinion  of  the  High    Court   by        1802. 
R  B.  Swinton,  the  Judee  of  the  Small  Causes  Court   ^^c^-^^^r  22. 
of  Tanjore.  ^f  i^q2. 

The  facts  appear  from  the  following  judgment,  which 
was  delivered  by 

Scotland,  C.  J.: — It  seems  in  this  case  that  the 
plaintiff's  duly  authorized  vakil  appeared  in  Court  on  the 
day  fixed  for  the  hearing  and  stated  on  behalf  of  his  client 
that  the  defendant  had  satisfied  him  in  respect  of  a  bond  debt, 
the  subject-matter  of  the  suit,  by  payment  of  the  amount  sued 
.  for,  and  prayed  that  the  suit  might  be  dismissed ;  and  that 
there  was  no  appearance  on  the  part  of  the  defendant.  No 
reason  appearing  why  the  Judge  should  do  otherwise  than 
rely  upon  the  vakil's  statement,  it  was  quite  regular,  under  the 
circumstances,  to  entertain  the  application,  and  this  being 
granted,  we  are  of  opinion  that  the  Judge  should,  under  the 
fii-st  provision  in  section  98  of  Act  VIII  of  ISoUfbjy  have  re- 

(a)  Present  Scotland,  C.  J.  and  Frere,   J. 

(//)  Act  VIII  of  1859,  section  98  enacts  that  "  if  a  suit  shall  be  ad- 
justed by  mutual  aj^recment  or  compromise,  or  if  the  defendant  satisfy  tl  e 
plaintiff  iu  respect  to  the  matter  of  the  suit,  such  apjreement,  compromise, 
or  satisfaction  shall  be  recorded,  and  the  suit  shall  be  disposed  of  iu  ac- 
cordance therewith.  On  tlie  application  of  the  plaintiff  reciting  the  sub- 
.stance  of  such  agreement,  compromise  or  satisfaction,  the  Court,  if  satis- 
fied tliat  such  agreement,  compromise,  or  satisfaction  has  been  actually 
entered  into  or  made,  shall  grant  a  certificate  to  the  plaintiff  authorizing 
him  to  receive  back  from  t  he  Collector  the  full  amount  of  stamp-duty  paid 
on  the  plaint  if  the  application  shall  have  been  presented  before  the  set 
t lenient  of  issues,  or  half  the  amount  if  presented  at  any  time  after  the 
settlement  of  issues  and  before  any  witness  has  been  examined.  Provided 
however  that  no  such  certificate  shall  be  granted  if  the  adjust ment 
between  the  parties  be  such  as  to  require  a  decree  to  pass  on  which  pro- 
cess of  execution  can  be  taken  out.'' 
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1862.       corded  an  order  to  the  following  effect : — That  it  appearing 
IL  c.  No.  8   ^po^  ^he  day  fixed  for  the  hearing  of  the  suit,  by  the  state- 

o/"  1862. ment  in  open  Court  of  the  plaintiff's  vakil,  that  the  plaintiff 

acknowledged  himself  to  be  satisfied  by  the  defendant  in  res- 
pect of  the  matter  of  the  suit,  by  payment  of  the  amount 
sued  for,  and  there  being  no  appearance  by  or  on  behalf  of 
the  defendant,  the  Court  accordingly  declares  the  suit  to  be 
fully  satisfied,  and  orders  that  the  same  be  put  an  end  to, 
and  that  the  defendant  be  thereof  wholly  acquitted  and  dis- 
charged. 

It  may  be  necessary  to  add  that  when  the  plaintiff 
makes  a  further  application,  with  a  view  to  the  return  of 
the  stamp-duty,  he  must  strictly  bring  himself  within  the 
subsequent  part  of  the  same  section,  as  modified  by  section 
26  of  Act  X  of  1862(a;. 

(a)  Act  X  of  1862,  section  26  enacts  that  "  in  modification  of  so 
much  of  section  98  of  the  Code  of  Civil  Procedure  as  declares  that  on  the 
application  of  the  plaintiff  reciting  the  substance  of  any  iLgreeinent,  com- 
promise, or  satisfaction,  in  accordance  with  which  a  suit  is  adjusted  and 
disposed  of,  the  Court,  if  satisfied  that  such  agreement,  compromise^  or 
satisfaction  has  been  actually  entered  into  or  maae,  shall  grant  a  certificate 
to  the  plaintiff,  authorizing  him  to  recover  back  from  the  Collector  the 
full  amount  of  the  stamp-duty  paid  on  the  plaint,  if  the  application  shall 
have  been  presented  before  the  settlement  ot  issues,  or  hau  the  amount  if 
presented  at  any  time  after  the  settlement  of  issues  tmd  before  axij  vdtness 
shall  have  been  examined,— it  is  enacted  that  if  such  application  shall 
have  been  presented  before  the  suit  is  called  up  for  the  settlement  of 
issues,  or  in  suits  in  which  the  summons  to  the  defendant  shall  be  for  the 
final  disposal  of  the  suit,  as  directed  in  section  41  of  the  same  Code,  and 
in  section  9  of  Act  XLII  of  1860  (/or  tie  eitablUkmetU  ofCowrU  of  Small 
Cautes  beyond  the  local  limits  of  the  jurisdiction  of  the  Supreme  Courts  eeta^ 
blished  ^  Royal  Charter)  before  the  hearing  of  the  suit  has  commenced, 
the  Court,  if  satisfied  that  such  agreement,  compromise,  or  satisfaction 
has  been  actuaUy  entered  into,  or  made,  shall  grant  a  certificate  to  the 
plaintiff,  authorizing  him  to  receive  back  from  the  Collector  half  the 
amount  of  the  stamp-dutv  paid  on  the  plaint.  Provided  that  no  such  cer- 
tificate shall  be  granted  if  toe  adjustment  between  the  parties  be  such  as  to 
require  a  decree  to  pass,  on  which  process  of  execution  can  be  taken  out, 
or  m  any  appealed  suit." 
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Sl^ptllate  Sartsiliirtion  {a) 

Civil  Petition  No.  131  of  1862. 
Ex  parte  Imbichi  Pa'tama. 

An  appeal  will  not  lie  against  an  order  refusing  to  appoint  a  receiver 
under  Act  VlII  of  1859  section  92. 

rpHIS  was  an  appeal  by  the  plainiiffin  a  suit  in  the  Civil       1802. 
-L    Court  of  CaUcut,  against  an  order  of  the  Gvil  Judge  ^  p'^^^  1 31 
refusing  to  appoint  a  receiver  under  sec.  92  of  the  Code     of  1862. 
of  avil  Procedure,  Act  VIII  of  1859. 

Mayne  for  the  appellant. 

BraTison,  for  the  respondent,  took  the  preliminary  ob- 
jection that  under  the  Civil  Procedure  Code  a  plaintiff  could 
not  appeal  against  an  order  refusing  to  appoint  a  receiver. 
He  referred  to  sections  363  and  92  of  Act  YIII  of  1859. 

Mayve  :  A  party  has  a  right  to  appeal  from  a  subordi- 
nate to  a  superior  court  unless  the  appeal  be  expressly 
taken  away. 

Scotland  C.  J.— The  objection  cannot  be  got  over. 
It  is  a  general  principle  of  law  that  no  one  is  entitled  to 
appeal  unless  the  right  to  do  so  is  clearly  given  him. 
Now  section  363  of  the  Civil  Procedure  Code  provides 
that  "  No  appeal  shall  lie  from  any  order  passed  in  the 
coarse  of  a  suit  and  relating  thereto  prior  to  decree." 
Here  we  have  general  negative  words;  and  unless  the 
case  comes  within  some  specific  affirmative  provision  there 
can  be  no  appeal.  Now  all  through  the  Civil  Proce- 
dure Code  the  right  of  appeal  against  orders  prior  to 
decree,  and  subsequently  to  presenting  the  plaint,  seems  to 
be  given  only  when  such  orders  are  made  in  favour  of  the 
plaintiff.  Thus  sec.  76  allows  a  defendant  an  appeal  against 
orders  to  give  bail  and  sec.  85  allows  a  defendant  an  appeal 
in  cases  of  attachment  before  judgment.  So  sec.  94  declares 
that  **  any  order  made  under  either  of  the  last  preceding 
aedaons*'  (which  relate  respectively  to  the  granting  of  in- 

(fl)  Present  Scotland,  C,  J.  and  Frerc,  J. 
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1862.       junctions  and  appointment  of  receivers)  ''  shall  be  open  to 

a  p.  No.  181  appeal  by  the  defendant."    Nowhere  is  an  appeal  against 

qf  1862.     fi^^  refusal  of  such  an  order  given  to  the  plaintiff.    And 

the  negative  words  in  section  363  preclude  a  right  of  appeal 

unless  when  such  right  is  given  by  express  words  in  the 

code. 

Fbere,  J.  concurred. 

Appeal  dismissed. 


appellate  Surifiditctuin  raj 

Regular  Appeal  Ko.  21  of  1862. 

KoNDAYYA  Oaundak  and  iffiother Appellants. 

Ra'ma'sva'mi  Gaundan  and  another... JBwpomfowfe. 

Translations  of  papers,  if  required,  should  be  applied  for  before  the 
case  is  posted. 

1862.       TN  this  case  Mayne,  for  the  appellants,  applied  that  cer- 
BeeemBgrii.  X    ^g^  documents  mentioned  in  the  petition  of  appeal 

JZ.  A.  No,  21.,,,,  t    ,     t  ,,,  1 

ef  1862.  might  be  translated,  and  that  the  caae  might  be  postponed 
until  this  should  have  been  done.  The  case  had  been  posit- 
ed on  the  17th  of  December  1862. 

ScoTLAKD  C.  J.  :— The  case  has  been  for  some  time 
posted,  and  does  not  appear  to  have  been  posted  prema- 
turely. Applications  like  the  present  should  always  be 
made  before  the  posting.  As,  however,  the  Eegistrar  saya 
that  no  inconvenience  will  be  caused,  we  will  grant  the 
application.  But  it  must  distinctly  be  understood  that  this 
is  an  exceptional  case  and  not  to  be  taken  as  a  precedent. 

FaERE,  J.  concurred. 

Applioation  granted. 


{a)  Present  Sooilaad,  C.  J.  and  Frere,  J. 
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appellate  Suri^trtion  (a) 

Special  AppecU  No.  63  of  1862. 

NilJL'TA'TCHi AppeUanL 

Vkkkata'chala  Mudali Respondent 

When  an  appellate  Court  appears  not  to  have  taken  into  its  con- 
aideration  a  presumption  of  fact  arising  out  of  the  circumstances  m  evi- 
dence and  materiaUy  affecting  the  decision  of  the  case,  that  is  such 
-  defect"  (Sec.  372,  Act  VHI  of  1869),  as  the  High  Court  will  nsmedv  on 
special  appeal  bj  directimr  an  issue. 

I^eetal  Appeal  No.T^l  of  1860  observed  upon. 

npHIS  was  an  appeal  from  the  decree  of  E.  W.  Bird,  Act-         1862. 
•*•    ing  Civil  Judge  of  Negapatam,  in  Appeal  Suit  No.  182  ^^^^^^  ^^- 
of  1861,  reversing  the  decree  of  J.  H.  Shunker,  the  District     of  1861. 
Munsif  of  Tranquebar,  in  Original  Suit  No.   18  of  1859, 
in  which  the  plaintiff  sued  for  the  recovery  of  v^lis  2,  maus 
8  and  giilis  55^  being  his  one-siicth  share  in  certain  fitmily 
property,  with  the  appurtenances,  for  the  registration  in  his 
name  of  the  mIrKsi  thereof,  and  for  rupees  715  being  the 
mesne  profits  from  1850. 

The  plaintiff  alleged  that  he  and  the  other  members 
of  his  family  divided  all  the  family-property  except  the  land 
in  dispute,  which  was  enjoyed  in  common  down  to  1849, 
and  that  this  land  had  from  1850  been  held  by  the  first 
defendant's  husband,  (a  stranger  to  the  family)  and  after 
his  death  by  the  first  defendant.  He  claimed  one-sixth  of 
of  the  land,  and  one-sixth  of  the  produce  from  1850. 

The  first  defendant's  case  was  that  the  plaintiff,  his  bro- 
ther, and  the  defendants  2  to  6  were  entitled  to  the  pro- 
perty:  that  the  third  defendant  and  the  sixth  defendant's 
late  husband  were  the  managing  members  of  the  family, 
that  the  property  was  purdiased  by  the  first  defendant's 
husband  in  1850  from  them;  and  that  the  plaintiff's  share 
of  the  purchase-money  was  paid  by  the  third  defendant  to 
the  plaintiff's  brother. 

The  District  Munsif  dismissed  the  plaintiff's  claim,  ob- 
serving that  the  first  defendant's  bill  of  sale  was  shewn  to 
have  been  lost,  that  the  deed  itself  was  proved  by  the  copy 

{a)  Present  Scotlaody  C.  J,  and  Frere,  Jt 
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1862.      No.  Ill,  and  by  the  8ammadvp(MiTam(a)  No.  1 ;  and  that 
s^A  JvTes  ^^  third,  the  late  husband  of  the  sixth,  and  the  seventh  de- 
</i8g^«      fendants  were  the  managers. 

On  appeal,  the  Civil  Judge  reversed  this  decision,  and 
recorded  a  judgment  of  which  the  following  are  the  conclud- 
ing paragraphs : — 

"  The  points  for  decision  in  this  case  are  whether  the 
sale  of  the  lands  in  issue  by  the  third,  sixth  and  seventh  de* 
fendants,  had  or  had  not  the  consent  of  the  plaintiff;  and 
whether  the  original  decree  has  decided  the  suit  according 
to  the  evidence. 

"  The  appellate  court  sees  no  reason  to  doubt  that  the 
land  in  issue  was  sold  by  the  3rd,  6th  and  7th  defendants 
to  the  1st  defendant's  husband,  but  observes  that  the  bill 
of  sale.  No.  3,  has  been  improperly  admitted  as  evidence  of 
the  fifiujt.  This  document.  No.  3,  as  being  copy  of  a  copy, 
was  inadmissible.  There  is  no  proof  on  which  the  court 
can  rely  that  the  plaintiff  was  a  consenting  party  to  this 
sale.  He  is  admitted  to  be  a  co-parcener  of  the  vendors  ; 
is  proved  to  have  been  of  mature  age  at  the  date  of  sale ; 
and  had  a  right  to  one-sixth  of  the  land.  The  plaintiff 
did  not  sign  the  bill  of  sale.  Beyond  the  mere  assertion  of 
the  drd  defendant  (1st  defendant's  Ist  witness)  there  is 
nothing  to  show  he  was  present  at  the  sale,  or  that  he 
received  his  share  of  the  purchase-money,  as  allied.  There 
is  no  proof  that  he  consented  to  receive  the  amount  after 
his  brother  Ayy&  Mudali  arrived,  as  declared  by  the  said 
3rd  defendant.  The  evidence  of  the  defendant's  4th  witness 
is  of  the  vaguest  kind,  and  undeserving  of  attention. 

"  Document  No.  4,  alluded  to  in  the  original  decree, 
throws  no  light  on  the  case  at  alL  It  is  not  proved.  It  is 
no  authority  whatever  to  the  vendors  to  sell  the  plaintiff*B 
family  property,  but  only  empowers  the  6th  defendant's 
husband  to  incur  certain  debts  for  the  recovery  of  the  lands, 
and  gives  him  an  interest  in  the  net  proceeds  thereof,  to 
enable  him  to  clear  off  his  claim.  The  plaintiff  appears, 
moreover,  to  deny  this  document.  Hi<^  pleader  during  the 
appeal  repudiated  it. 

{a)  *  A  deed  of  acquiescence,  permission  or  agreem^t'  Wilson :  fironi 
SsQskr.  iammaia  f  assented'  voApatru  '  leaf.* 
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''  The  sale  of  the  £unily-property  having  been  made        1862. 
without  the  consent  of  the  plaintiff,  a  co-sharer,  is  invalid  ^^^No  tt 
to  the  extent  of  his  share ;  which  therefore  must  be  made      ^1862. 
good  to  him  as  sued  for.    The  produce  claimed  is  proved 
to  be  due,  and  the  defendants  have  in  no  way  rebutted  the 
plamtiff's  claim  on  this  point. 

"  The  original  decree  is  therefore  reversed,  and  plaintiff 
dedaxed  entitled  as  sued  for,  with  all  costs.  The  produce 
to  be  made  good  by  the  party  in  possession  of  the  land." 

The  first  defendant  appealed  specially. 

Brcmaon  for  the  appellant,  the  first  defendant,  contend- 
ed that  the  plaintiff  was  barred  by  acquiescence  from  1850, 
the  date  of  sale,  the  suit  not  having  been  instituted  till  1859 ; 
and  dted  Special  Appeals  No.  118  o/lSeOfa;,  No.  92  o/ 
1860^6;  and  No.  701  of  1860(^0/ 

8a4ajgopddidrlu  for  the  respondent^  the  plaintiff. 

Scotland,  C.  J. : — ^Were  I  sitting  here  to  decide  this 
question  as  a  matter  of  fact,  my  impression  is  that  my  mind 
would  incline  strongly  to  the  conclusion  that  there  had  been 
consent  and  acquiescence  on  the  plaintifi^s  part.  The  sale 
taJces  place  in  1850,  and  irom  that  time  to  1859,  when  the 
suit  is  instituted,  the  plaintiff  lies  by.  He  takes  no  step 
whatever.  He  knows  that  the  defendant  is  in  the  enjoy- 
ment of  the  property  and  exercising  acts  of  ownership  over 
it— and  yet  he  puts  forth  no  claim  for  that  long  period  of 
time.  It  appears  to  me  that,  under  such  circumstajices,  there 
was  strong  groimd  for  the  presumption  of  his  having  ac- 
quiesced in,  and  been  a  consenting  party  to,  the  sale. 

If  the  defendants  had  put  forward  that  they  at  the  time 
of  purchase  paid  to  the  plaintiff  himself  his  one-fifth  share 
of  the  purchaae-money ;  had  they  relied  upon  that  as  proof 
of  his  consent ;  and  had  the  Judge,  totally  disbelieving  such 
&  case,  considered  that  his  share  had  never  been  paid  for, 
no  inference  firom  the  mere  lapse  of  time  would  have  arisen. 
But  such  is  not  the  case  of  the  defendant  here.  His  case 
is  that  the  money  was  paid  by  her  late  husband  to  the 
gwnaging  members,  and  that  the  plaintiff's  share  was  paid 

W  M.  8.  D.  iseo,  p.  268.  ifi)  M.  8.  J,  1861,  p.  37. 

(r)  Ibid.  p.  145, 
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ises.       by  them  to  the  plaintiff's  brother.    So  that  the  question  re- 
&  A.  No,  68*  nifliiis  whether  or  not  the  plaintiff  knew  of  Uiis  and  was  a 
^f  ^8^^'     consenting  party  ? 

This,  however,  is  a  question  of  Cetct,  and  we  are  not,  in 
special  appeals,  judges  of  £buH^.  We  sit  here  trammelled  by 
the  provisions  of  the  Civil  Procedure  Code,  as  applicable  to 
such  cases.  And  the  question  we  have  to  consider  is,  whe- 
ther there  has  been  on  this  point  a  substantial  error  or  defect 
in  law  in  the  procedure  or  investigation  of  the  case,  which 
may  have  produced  error  or  defect  in  the  decision  of  the  case 
upon  the  merits  ?  That  a  decision  may  be  most  materially 
affected  by  the  exclusion  from  the  mind  of  the  Judge  of  a 
presumption  arising  out  of  the  circumstances  of  the  case, 
cannot,  I  think,  be  doubted ;  and  here  it  appears  to  us,  upon 
reading  the  appeal  case  and  the  judgment,  that  the  learned 
Judge  could  hardly  have  dealt  with  the  consideration  of  the 
transaction  having  occurred  so  £ar  back  as  nine  years  before 
the  institution  of  the  suit,  and  the  effect  by  way  of  infer- 
ence on  the  plaintiff's  claim  resulting  from  this  lapse  of  time. 
We  cannot  therefore,  I  think,  say  that  tiiere  has  not  been  a 
defect  in  the  investigation  of  the  case  which  may  have  affect- 
ed tiie  decision  of  the  suit  upon  the  merits.  Under 
these  circumstances  the  Court  ought  to  submit  the  ques- 
tion to  the  Civil  Judge — whether  considering  the  inference 
arising  from  lapse  of  time,  he  comes  to  the  conclusion  that 
the  defendant  was  or  was  not  a  consenting  party  to  the  sale  \ 

There  is  no  ground  for  the  argument  that  there  is  a 
presumption  of  law  here.  Lapse  of  time  short  of  the 
period  of  legal  limitation  does  not  bind  so  as  to  exclude  evi- 
dence in  explanation.  It  is  true  that  there  are  numbers  dT 
cases  in  equity,  in  which  relief  has  been  refused  where  the 
plaintiff  has  lain  by  a  great  many  years.  But  in  those  in- 
stances the  party  has  not  been  held  to  be  absolutely  estop- 
ped ;  but  he  has  been  refused  relief  where  all  the  circum- 
stances have  been  such  as  to  establish  laches  or  acquiescence. 
The  lapse  of  time  in  this  case  is  a  strong  circumstance  tend- 
ing to  prove  consent  and  acquiescence,  and  the  Judge  should 
give  effect  to  it  considered  with  the  other  satisfactory  evi- 
dence offered  in  explanation. 

Three  cases  have  been  referred  to,  and  the  last  certainly 
does  seem  to  lay  down  the  law  in  such  a  way  as  to  warrant 
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Mr.  Branson's  argument,  that  acquiescence  is  a  binding  pre-       ^8^2- 
sumption  of  law  after  the  lapse  of  several  years.     But  it  5.  x  JVo.  63 
would  be  difficult  to  apply  such  a  doctrine.    What  is  to  be     ^  ^^^^* 
the  time  which  is  so  to  operate  ?    There  is  no  dividing  time 
stated,  and  whilst  in  one  case  nothing  may  appear  to  account 
for  the  lapse  of  time,  in  another  the  same  length  of  time 
may  be  shewn  to  be  inconsistent  with  either  consent  or  ac* 
quiescence.  The  decision  referred  to  cannot,  I  think,  be  taken 
to  amount  to  more  substantially  than  this,  that  there  was 
evidence  in  that  case  which  showed  acquiescence.     If,  how- 
ever, it  can  be  said  to  go  beyond  that,  I  cannot  concur  in  it. 
In  the  two  other  cases  cited,  lapse  of  time  appears  properly 
to  l^ave  been  put  as  matter  of  evidence. 

Fbere,  J.  concurred. 

laswe  directed. 


1863. 


apptUatt  3uruAictton  (a) 

Civil  Petition  No,  130  of  1862. 

Ex  parte   CHELLAPPEEUMA'Jt    Pl^^AI. 

A  Muftf  Sadr  Amin  may  set  aside  an  attachment,  in  a  suit  issued  from 
his  oourt  and  iio  koger  properly  in  force  im  the  suit,  although  no  express 
statutory  power  to  £>  so  exists. 

But  on  a  petition  to  set  aside  such  an  attachment,  he  cannot  also 
pmA»  a  deelaxtttion  as  to  the  light  to  the  property  attached  and  claimed  to 
haye  been  acquired  subseqaenUy,  and  direct  that  possession  should  be 
transferred  to  the  petitioner. 

rpHIS  was  a  petition  under  section  35  of  Act  XXIII  of 

J-  186  V6;,  against  aa  order  of  J.  W.  Cherry,  the  Civil  Judge  ^^^^^^^ 

of  Salem,  on  Summary  Appeal  Petition,  No.  135  of  1862.  o/isez. 

It  appeared  that  certain  land  in  zil'a  Salem  had  been 
taken  on  attachment  pending  a  suit  (Na  510  of  1830)  res- 
pecting it  in  the  court  of  the  Mufti  §adr  Amin.    The  suit 

{a)  Present  Scotland,  C.  J.  and  Frere,  J. 
{b)  This  section  enacts  that  the  Sadr  Court  may  call  for  the  record 
of  any  case  decided  on  appeal  by  any  Subordinate  Court  in  which  no  fur. 
ther  appeal  shall  lie  to  the  Sadr  Court,  if  such  Subordinate  Court  shall  ap- 
pear in  bearing  the  appeal  to  have  exercised  a  jurisdiction  not  vested  in 
W  by  law,  and  the  ^aor  Court  may  set  aside  the  decision  nassed  on  impeal 
in  such  case  by  the  Subordinate  Court,  or  may  pass  suco  other  order  in 
the  case  as  to  such  Sadr  Court  may  seem  right. 
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1868.  was  dismissed  for  want  of  prosecution,  but  the  defendant, 
do.  F.  No.  no  *^®  owner  of  the  land,  omitted  to  get  the  attachment  removed, 
*!f^^^^'  and  died,  leaving  a  son  and  heir  the  petitioner.  Thereupon 
the  defendant's  widow,  usurping  a  right  to  alienate,  sold  the 
propei*ty.  The  vendee  remained  in  undisturbed  possession 
for  thirty  years.  The  son,  the  l^al  heir,  then  petitioned 
the  Mufti  $adr  Amin  of  Salem  to  set  aside  the  attachment 
and  get  back  the  property  as  having  been  illegally  sold. 
The  Mufti  $adr  Amin  made  an  order,  not  only  setting  aside 
the  attachment,  but  also  declaring  that  the  widow  had  no 
right  to  sell,  and  that  the  petitioner  should  be  put  into  pos- 
session of  the  land.  On  appeal  the  Civil  Judge  reversed 
this  order  so  far  as  it  related  to  putting  the  petitioner  into 
possession. 

Sa4ag6pdchdrlu  for  the  petitioner. 

Scotland,  C.  J.: — We  are  asked  to  exercise  the  general 
jurisdiction  given  to  us  by  section  35  of  Act  XXIII  of  1861 ; 
and  if  the  appellate  court  below  had  no  power  to  entertain 
the  appeal,  then  it  is  clear  that  we  may  exercise  the  juris- 
diction given  by  that  section. 

The  first  question  then  is,  had  the  appellate  court  be- 
low jurisdiction  to  entertain  the  appeal  ?  Now  I  am  not 
aware  of  the  existence  of  any  provision  giving  the  right  to 
appeal  against  an  order  of  the  kind  made  by  the  Mufti  l^adr 
Amin  in  the  present  case.  On  the  contrary,  section  364  of 
Act  YIII  of  1859  expressly  negatives  any  right  to  appeal 
against  an  order  like  this  made  after  decree,  except  as 
otherwise  expressly  provided ;  and  I  have  vainly  asked  the 
learned  vakil  for  the  respondent  to  point  out  any  provision 
such  as  I  have  referred  to.  The  conclusion  is  that  the  Civil 
Court  had  no  such  jurisdiction  as  it  has  assumed  to  exercise ; 
and  the  case  therefore  comes  within  the  jurisdiction  given 
under  section  35  of  Act  XXIII  of  1861. 

Then,  the  next  question  to  consider  is  whether  or  not 
the  Mufti  $adr  Amin  had  power  to  make  the  order  in  ques- 
tion? Now,  although  there  appears  no  express  statutoiy 
power  to  set  aside  the  attachment,  he  is  certainly  authorised 
to  set  aside  an  attachment  issued  from  his  court  by  mistake 
or  on  insufficient  grounds  or  no  longer  properly  in  force  in 
the  suit.    Otherwise  an  attachment  might  become  the  means 
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of  inflicting  the  greatest  injustice,  instead  of  being,  as  it  was  ^^^^' 
intended  to  be,  an  useful  means  of  enforcing  legal  rights.  In  a>.  P^.  180 
such  a  case  nothing  can  be  more  reasonable  than  that  a  party  ^  ^^^^- 
shoidd  be  entitled  to  call  upon  the  Court  to  relieve  him  from 
the  prejudice  of  having  a  standing  attachment  against  his 
property.  It  is  dear,  then,  I  think,  that  the  Mufbl  possessed 
an  incidental  jurisdiction  to  set  aside  the  attachment;  and 
in  the  present  case  it  was  right  and  proper  for  him  do  to  so. 
But  the  Mufti  not  only  does  this  but  something  more.  H^ 
not  only  sets  aside  the  attachment,  but  goes  on  to  direct  that 
possession  of  the  property  shall  be  transferred  to  the  peti- 
tioner. This  was  unquestionably  extra  vires.  The  Mufti 
should  not  have  gone  on  to  decide  as  to  the  widoVs  right 
to  sell  and  the  possession.  He  should  merely  have  confined 
himself  to  setting  aside  the  attachment  The  petitioner  can- 
not complain,  for  the  application  is  made  after  the  lapse  of 
thirty  years,  and  his  laches  in  lying  by  for  such  a  time 
IB  altogether  his  own. 

Ajs  then  the  order  of  the  Mufti  $adr  Amfn,  so  far  as  it 
declared  the  incapacity  of  the  widow  to  sell,  was  clearly 
extra  vires,  we  may,  without  setting  aside  the  order  in  toto, 
direct  that  it  shall  stand  so  fietr  as  it  sets  aside  the  attach- 
ment; bat  that  it  dxaU  be  quashed  so  &r  as  it  was  declara- 
tory of  the  right  to  the  property.  I  will  only  add  that  it 
seems  vety  likely  that  this  was  an  attempt  to  get  rid  of  the 
statute  of  limitations,  which  will  probably  be  relied  on  if  a 
suit  is  brought  for  possession  of  the  land. 

Frebe,  J.  concurred. 

Order  modified. 
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aippeUate  ^urisEliirtton  {a) 

iSeasian  Case   No.  95  of  1862. 

The  Queen  against  Subbayya  Gaundan. 

The  High  Court  will  not  order  a  copy  of  the  Judge's  notes  o£  the  evi* 
dence  and  proceedings  upon  conviction  in  a  crindnal  case  to  be  furnished 
to  the  prisoner  on  the  ground  of  alleged  probable  hardship.  A  fair  jpn'sM 
faoie  case  as  to  the  irregularity  of  those  proceedings,  or  the  illegality  or  int- 
propriety  of  tlie  sentence  or  order,  must  appear,  before  the  Court  will  call 
for  or  direct  a  return  of  the  record  of  the  proceedings. 

AT  the  sitting  of  the  Court,  Ritchie  applied  for  an  order 
A  a  jso.  V5  directing  the  Sessions  Judge  at  Madura  to  furnish  a 

^^  ^^^^- convicted  prisoner,  for  whom  Ritchie  appeared,  with  a  copy 

of  the  record  of  the  evidence  and  proceedings  in  the  case. 
Such  copy,  he  said,  the  Judge  had  refused,  and  he  grounded 
his  application  on  the  hardship  likely  to  result  from  persist- 
ence in  such  refusal. 

Scotland,  C.  J. : — ^We  cannot  order  the  Judge  to  grant 
a  copy  of  the  record  merely  on  the  ground  of  alleged  pro- 
bable hardship.  The  law  provides  that  we  may  call  for  and 
examine  the  record  of  any  case  tried  by  the  Court  of  Ses- 
sion^6/  But  then  there  must  appear  to  be  at  least  a  reason- 
able primd  facie  groimd  as  respects  either  the  irregularity 
of  the  proceedings,  or  the  illegality  or  impropriety  of  ihe 
sentence  or  order  passed.  It  appears,  however,  that  there  is 
now  no  record  kept  but  the  Judge's  notes :  they  are  substi- 
tuted for  what  was  called  the  record.  There  can,  we  think, 
be  no  objection  to  your  having  a  copy  of  these  notes  if,  as 
stated,  the  prisoner  is  willing  to  pay  for  it,  and  it  appears  to 
be  reasonably  required.  The  Court  will  express  its  opinion 
that  the  Judge  ought  under  such  circumstances  to  allow  a 
copy  to  be  given  :  this  opinion  will  be  communicated  by  the 
Registrar ;  and  we  have  no  doubt  the  application  of  the  pri- 
soner, if  renewed,  will  be  complied  with. 

Frere,  J.  concurred. 

(a)  Present  Scotland,  C.  J.  and  Frere,  J. 
(b)  Criminal  Procedure  Code  (Act  XXV  of  1861)  sec.  405. 
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aippellate  Sttrisftirtton  {a) 

Referred  Case  Ko.  5  of  1862. 
Kbistna  Chetti  against  Bala'rama  CheTTi  and  others. 

The  obligor's  consent  is  not  necessary  to  the  assignment  of  a  common 
money-bond. 

THIS  was  a  case  referred  for  the  opinion  of  the  High       1863. 
Court  by  R.  B.  Swmton,  the  Judge  of  the  Court  of  r,  a  No.  5 
Small  Causes  at  Tanjore.  ^-^  ^^^^- 

No  counsel  were  instructed. 

The  fiwjts  appear  from  the  following 

Judgment  : — ^This  is  the  case  of  a  common  money-bond 
given  by  the  second  defendant  to  Kristna  Chetti,  and  by  the 
latter  bond  fide  and  for  good  consideration  absolutely  as- 
signed to  the  plaintiff,  who  thereupon  sued  to  recover  the 
amount  secured  by  the  bond.    It  appears  that  the  second 
d^endant  (the  obligor)  objected,  upon  the  hearing  of  the 
suit,  that  his  consent  was  essential  to  the  validity  of  the  as- 
signment, and  no  evidence  was  given  of  such  consent ;  and 
the  single  question  submitted  for  the  opinion  of  the  Court 
is,  whether  the  Judge  was  right  in  deciding  that  proof  of 
the  obligor  s  consent  to  the  assignment  was  not  necessary  to 
entitle  the  plaintiff  to  recover   in  the  suit  ?     We   ai-e   of 
opinion  that  he  was.     The  right  of  the  obligee  to  assign  was, 
in  the  absence  of  any  express  stipulation  in  the  bond,  quite 
independent  of  svbseqmnt  consent  on  the  part  of  the  obligor. 
Here,  by  the  terms  of  the  bond,  Kristna  Chetti  possessed,  as 
obligee,  a  general  imqualified  right  to  sue  upon  it  for  the 
amount  secured ;  and  he  was  at  liberty,  by  a  hoiid  fide  as- 
signment, to  transfer  that  right  to  the  plaintiff. 

{a)  Present  Scotland,  C.  J.  and  Frerc,  J. 
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appellatr  3ntU(titti(m  (a) 

Referred    Caae  No.  9  of  1862. 

Anonymous  against  Muttusa'mita  Piixai  and  another. 

The  oblieee  of  a  common  money-bond  of  'vrhich  a  h<mdfide  yalid  as- 
signment has  been  made,  is  not  liable'  to  be  made  a  defendant  in  a  stxit  by 
his  assignee  to  enforce  payment  of  the  bond  and  to  a  decree  against  hianett 
jointly  with  the  obligor. 

1868.       rpHIS  was  a  case  referred  for  the  opinion  of  the  High 
J2.  (7.  jvi,.  9      -*-       Court  by  R  B.  Swinton,  the  Judge  of  the  Court    of 
^^^^^'      Small  Causes  at  Tanjore. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — ^The  question  submitted  in  \ltaa  case  for 
decision  of  the  Court  is,  whether  the  obligee  of  a  common 
money-bond,  who  had  for  a  good  consideration  made  a  valid 
assignment  to  the  plaintiff  of  all  his  right  and  interest  under 
it,  was  afterwards  properly  made  a  defendant  to  a  suit  by 
the  plaintiff  (the  assignee)  to  enforce  payment  of  the  bond, 
and  liable  jointly  with  the  obligor  to  a  decree  against  him  1 
The  Judge  before  whom  the  suit  was  tried  has  decided  this 
question  in  the  negative,  and  we  are  of  opinion  tiiat  he  de- 
cided rightly.  There  are  no  special  terms  in  the  assignment : 
it  simply  assigns  the  bond  and  all  right  to  sue  upon  it;  and 
being  in  all  respects  hcmA  fide  and  valid,  the  plaintiff^s  right 
of  action  upon  the  bond  to  enforce  payment  was  against  the 
obligor,  and  the  obligor  only.  The  right  to  the  obligee's  evi* 
dence  is  not  affected  by  his  not  being  made  a  party  to  the 
suit. 

{a)  Present  Scotland,  C.  J.  and  Frere,  J. 
Note.— The  same  point  was  decided  in  Referred  Case  No.  10  ^1862. 
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^ipptllate  Surtsflitrtion  {a) 

Special  Appeal  No.  15  of  1862. 

Sxtbbara'yxjlu  Na'yak Appellant 

Ra'ka  Reddi Beapondent 

Eeg:u]ation  XXV  of  1802  strictly  restrains  the  alienation  of  proprie- 
tary rights  except  in  manner  therein  provided,  and  invalidates  "a  disposal 
or  transfer  of  snch  rights  as  against  the  Government  and  the  heirs  and 
successors  of  the  proprietor  making  the  disposal  or  transfer. 

Semble  such  alienation  would  be  valid  against  the  proprietor  himself.         ^ 
A  permanent  lease  is  as  much  within  the  operation  of  the  Kegolations 
XXV  and  XXX  of  1803  as  an  absolute  transfer  by  gift  or  sale. 

rilJllS  was  a  special  appeal  from  the  decision  of  J.  W.  Cheny,        1868. 
-■-     the  Civil  Judge  of   Salem,  in  Appeal  Suit  No.  175  of  ^  T*^7 15 
1860.  •  '  €f  1862. 

The  principal  ground  of  appeal  was  that  a  permanent 
lease,  which  had  been  upheld  by  the  Civil  Judge,  was  invalid 
as  not  being  in  accordance  with  clauses  2  and  3  of  section 
4  of  Reg.  XXX  of  1832  (which  provide  that  "  Pattys  and 
muchalk&  shall  contain  the  date  of  the  month,  and  the  year 
on  which  they  may  be  executed ;  the  names  and  situation 
of  the  contracting  parties"  and  that  "  Pattfc  for  village-rents 
shall  contain  the  names  of  the  village,  the  extent  of  the 
land  therein,  the  amount  of  the  rent  per  annum,  the  period 
of  the  kists  which  proprietors  or  farmers  of  land  shall  be 
compellable  to  adjust  according  to  the  lime  of  reaping  or  of 
selling  the  produce  of  the  land  and  the  coin  in  which  the 
rent  is  to  be  paid"),  nor  with  section  5  of  the  same  Regu- 
lation, which  enacts  that  ''  Paft^  and  muchalk&s  shall  be 
regularly  required  and  registered  by  the  karai^am  of  the 
Tillage  in  which  the  land  engaged  for  are  situated." 

Branson  for  the  appellant,  the  eighth  defendant,  cited 
Special  Appeal  No.  210  of  ISeifb),  and  referred  to  the 
clauses  and  seetion  above  set  out,  and  also  to  the  following 
sections  of  Reg.  XXV  of  1802 : 

(«)  Present  Scotland,  C.  J.  and  Frere,  J. 
(b)  Mad.  S.  J.  1862,  p.  19, 
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1862.  VIII.    "  Proprietors  of  land  shall  be  at  free  liberty  to 

^o^^^^5^ transfer,  without  the  previous  consent  of  the  Government, 

18C2.  or  of  any  other  authority,  to  whomever  they  may  think 
proper,  by  sale,  gift  or  otherwise,  their  proprietary  right  on 
the  whole  or  in  any  part  of  their  Zamfnd^ris ;  such  trans- 
fers of  land  shalT  be  valid,  and  shall  be  respected  by  the 
Court  of  Judicature  and  by  the  officers  of  Qovemment; 
provided  they  shall  not  be  repugnant  to  the  Muhammadan. 
or  to  the  Hindii  laws,  or  to  the  regulations  of  the  British 
Oovemment.  But  unless  such  sale,  gift  or  transfer  shall 
have  been  regularly  registered  at  the  office  of  the  collector, 
and  unless  the  public  assessment  shall  have  been  previously 
determined  and  fixed  on  such  separated  portions  of  land  by 
the  collector,  such  sale,  gift  or  transfer  shall  be  of  no  legal 
force  or  effect,  nor  shall  such  transaction  exempt  a  Zamf ndlCr 
from  the  payment  of  any  part  of  the  public  land  tax  assess- 
ed on  the  entire  Zamindfiri  previously  to  the  whole  such 
transfer,  but  the  whole  Zamind^  shall  continue  to  be  an- 
swerable for  the  total  land  tax,  in  the  same  manner  as  if  no 
such  transaction  had  occurred." 

XII.  "  It  shall  not  be  competent  to  proprietors  of  land 
to  appropriate  any  part  of  a  landed  estate  permanently  as- 
sessed, to  religious  or  charitable,  or  to  any  other  purposes,  by 
which  it  may  be  intended  to  exempt  such  lands  fix)m  bear- 
ing their  portion  of  the  public  tax ;  nor  shall  it  be  compe- 
tent to  a  proprietor  of  land  to  resimie  lands,  or  to  fix  a  new 
assessment  on  lands  which  may  be  allotted  (at  the  time  when 
such  proprietor  may  become  possessed  of  the  estate  in  which 
lands  are  situated)  to  religious  or  to  charitable  purposes  un- 
der the  denominations  of  Devasth^na  or  Devadliyam,  of 
Brahmidiyam  or  Agrahdram,  of  Yaumi£,  Jlvadfina  or  Ma- 
dad-ma'&sh,  of  Pirdn,  Fakirin,  or  any  other  description  of 
exempted  lands  described  under  the  general  term  of  L6- 
khirij,  unless  the  consent  of  the  Qovenmient  shall  have  been 
previously  obtained  for  that  purpose." 

May^ie,  S^n/nivdsacfidriydr  with  him  for  the  respond- 
ent, the  plaintiff. 

The  facts  and  arguments  sufficiently  afipear  fh)m  the 
judgment,  which  was  delivered  by 
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ScOTLAKDi  C.  J. : — ^This  was  a  suit  for  the  recovery  of  the  186S. 
three  villages  of  PullSn^ri  Bomminiykkamputti  and  Virap-  a;  j,  jvb.  15 ' 
pamputti,  forming  a  portion  of  the  Tiriydla  muththi,  in  the  ^^^^^- 
ta'alnk  of  Timppatt^,  to  which  the  plaintiff  claims  to  be  en- 
titled under  a  permanent  lease  or  patt^  executed  in  1838  by 
the  first  defendant,  Vehka^a  Pijlai  since  deceased,  and  his 
brother  Kanga  Pillai,  the  father  of  the  second,  third  and 
fourth  defendants,  who  died  some  years  prior  to  the  com- 
mencement of  the  suit.  These  persons,  with  another  bro- 
ther, Vlrardgava  Pillai,  the  husband  of  the  fifth  and  father- 
in-law  of  the  sixth  and  seventh  defendants,  were,  it  appears, 
proprietors  of  the  muth^hd,  and  had  before  the  date  of  the 
lease  divided  between  them  the  enjoyment  of  the  villages  of 
which  the  muth^hd  consisted.  The  plaintiff  entered  and 
was  in  possession  under  the  lease  until  1842,  when  he  was 
dispossessed ;  and  in  1852  he  brought  the  present  suit,  which 
was  subsequently  transferred  in  the  year  1856  to  the  Subor- 
dinate Court. 

The  eighth  and  ninth  defendants  pleaded  amongst 
other  things  that  their  fitther  acquired  a  portion  of  the 
mufhthfi  including  the  three  villages  now  in  question,  by 
purchase  from  the  proprietors  Vehkata  Pijlai  and  Vlrardga- 
va  Pillai  in  the  year  1842,  that  the  lease  on  which  the 
plaintiff's  claim  is  based,  is  of  an  illegal  character,  and  that 
it  had  been  expressly  disallowed  by  the  Collector. 

The  Subordinate  Judge  considered  that  the  plaintiff 
had  proved  his  right  to  recover  under  the  permanent  lease, 
and  passed  judgment  in  his  favour.  This  decision  was  con- 
firmed on  appeal  by  the  Civil  Judge. 

The  eighth  defendant  has  now  preferred  a  special  appeal 
against  this  latter  judgment,  upon  the  grounds,  amongst 
others,  that  the  lease  of  1838  was  not  in  accordance  with 
clauses  2  and  3,  section  4  and  section  5  of  Regulation  XXX  of 
1802,  and  therefore  invalid  in  point  of  law ;  and  that  at  all 
events  all  right  and  title  of  the  plaintiff  imder  the  lease 
ceased  upon  the  death  of  the  parties  making  it,  and  conse- 
quently the  plaintiff  could  not  succeed  in  his  claim  to  re- 
cover possession. 

Upon  neither  of  these  groimds  have  the  Courts  below 
given  any  opinion,  though  the  points  appear  to  have  been 
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1863.       raised.   The  judgment  of  ihe  Subordinate  Judge  deals  simply 

s^'Tno  15  ^  r^ards  the  pkintiflTs  case  with  the  question  of  the 

^  ig62.     genuineness  of  the  lease  in  point  of  tajd ;  and  the  Civil 

Judge  seems,  so  £Eur  as  we  can  observe  from  lus  rather  un« 

satis&ctory  form  of  judgment,  to  have  done  the  same. 

Considering  first  the  more  substantial  ground  of  ob- 
jection ;  the  question  is  whether  the  lease  though  in  terms 
expressed  to  be  a  permanent  one,  was  invalid  and  ineffectual 
in  point  of  law  to  continue  to  the  plaintiff  his  rights  as 
lessee  as  against  the  legal  successors  of  the  proprietors  who 
granted  it  ?  In  other  words,  whether  upon  the  death  of  such 
proprietors,  the  lease  did  not  altogether  cease  to  have  any 
valid  operation  ?     We  are  opinion  that  it  did.     There  is 
nothing  before  us  as  to  the  original  grant  of  the  mufhthi,  or 
shewing  how  it  became  vested  in  the  late  proprietors.    The 
case  is  left  to  be  decided  entirely  upon  the  provisions  con- 
tained in  the  Regulations  of  1802 — the  proprietary  right  to 
the  mufhthfi  being  regarded  as  a  permanent  one  under  such 
B^ulations.    There  can  be  no  doubt  that  the  force  and  effect 
of  law  must  be  given  to  these  Begulations  as  embodying  the 
provisions  intended  to  govern  and  preserve  the  permanent 
proprietaiy  rights  thereby  vested  in  zamfnditrs  and  other 
land-holders,  their  heirs  and  successors,  as  well  as  to  secure 
to  the  Qovemment  a  fixed  public  land-revenue.    Regulation 
XXV  more  particularly  defines  the  nature  and  extent  of  the 
proprietary  rights  conferred ;  and  when  sections  8  and  12  are 
considered  with  its  other  provisions  and  the  subsequent 
Regulations,  it  is  clear  that  a  restriction  upon  the  alienataon 
of  proprietary  rights,  except  in  the  manner  therein  specially 
provided,  is  strictly  imposed,  and  so  as  to  invalidate  the 
legal  effect  of  a  disposal  or  transfer  of  such  proprietaiy 
ri^ts,  as  against  the  Government  and  the  heirs  and  sucoes* 
sors  of  the  proprietor  making  the  disposal  or  transfer.    This 
construction  of  the   Regulations  is  supported  by  the  ob- 
servations of  the  Court  in  the  case  No.  6  of  \%i\(a),  ixx 
giving  judgment  upon  the  point  for  decision  in  that  case^ 
(which  is  a   different  point  from  the   present)    narne^, 
that  notwithstanding  the   Regulations,  the  grant  of  the 
proprietary  right  was  valid  and  binding  as  against  the 

(fl)  5cl.  Dec  S.  U.  218. 
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zamf nddr  himBelf.  Against  that  judgment,  it  appears  from  a  ^  scs. 
note  in  the  first  volume  of  Morlej/a  Digest,  p.  624,  an  ap-  /TiVo.  1^5 
peal  was  instituted  but  not  proceeded  with,  and  we  find  that  q/^^^^- 
the  case  was  relied  upon  in  the  argument  before  the  Privy 
Ciouncil  of  the  appeal  case  Raja  Row  \Vencata  Niladry  Bow 
V.  Vutchavoy  Vencataputty  Raz,  and  a  full  note  of  it  is  ap- 
pended to  the  report  of  the  appeal  case  in  3  Knapp's  P.  C. 
Eep.  27.  Another  case  relied  upon  for  the  appellant  was 
Special  Appeal  No.  210  of  \^%\(a),  and  certainly  it  seems  to 
have  been  taken  for  granted  in  that  case  that  the  grant  by 
the  former  zamind&r  was  invalid,  unless,  as  was  unsuccess- 
fully contended,  it  could  be  considered  as  waste  within  the 
meaning  of  section  15  of  Regulation  XXX.  In  the  present 
case  there  is  no  ground  whatever  for  sajring  that  the  perma-  / 
nent  lease  is  brought  within  any  of  the  exceptions  or  en- 
abling provisions  contained  in  the  Regulations ;  and  we  think 
that  a  lease  so  affecting  the  permanent  proprietary  rights  of 
the  heir  and  successor  in  the  land,  must  be  considered  quite 
as  much  within  the  operation  of  the  Regulations  as  an  ab- 
solute transfer  by  gift  or  sale,  and  therefore  that  any  title  or 
interest  that  the  plaintiff  had  imder  it,  has  altogether  ceased. 

With  respect  to  the  point  taken  by  Mr.  Mayne,  that  the 
eighth  defendant  (the  appellant)  could  not  be  heard  to  ob- 
ject to  the  validity  of  the  lease^  as  he  himself  claimed  under 
a  suhsequent  sale  made  by  the  late  proprietors,  we  are  of 
opimon  that  upon  the  ground  upheld  by  our  present  deci- 
sion that  the  plaintiff  had  failed  to  make  out  an  existing 
I^;al  right  entitling  him  to  recover  possession  of  the  villages, 
the  eighth  defendant  was  entitled  to  rely  upon  the  objection 
quite  independently  of  the  title  in  himself. 

With  regard  to  the  other  objections  raised  to  the  vali-' 
dity  of  the  lease  on  the  ground  of  non-compliance  in  several 
particulars  with  the  requirements  of  the  Regulations,  it  be- 
comes tmxieeessary  for  us  after  the  decision  just  esqpressed 
to  give  any  opinion. 

TTpon  the  whole,  then,  our  judgment  is  that  the  plain- 
\SirB  ri^t  to  maintain  the  suit  altogether  fails,  &nd  that  tiie 
decree  of  the  CSvil  Judge  must  be  reversed  with  costs  to  be 
paid  by  the  plaintiff. 

Appeal  allowed. 

(m)  mi.  S.  D.  U62,  p.  19. 
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Apellate  Surtstlitttton  (a) 

Special  Appeal  No.  659  of  1861. 

PuDrrAKo'viLAGALLA Appellant. 

Allunannalatta  BLadinni Respondent. 

In  1841  A  established  her  proprietaty  right  to  lands  as  against  "B, 
and  an  otti  mortgagee  then  in  possession.  In  1844  B  obtained  a  decree 
aeainst  the  mortgagee  in  a  suit  to  which  A  was  not  a  party,  and  assigned 
his  rights  under  the  mortgage  to  C,  who  continued  to  bold  as  B's  assignee 
down  to  1860  i-^Held,  that  unless  A  was  aware,  or  might  by  ordinary  dili- 
gence have  been  aware,  of  tlie  suit  of  1844,  his  right  to  redeem  the  lands 
was  not  barred  by  the  lapse  of  twehe  years  from  tne  decree  in  that  suit. 

The  order  of  the  Madras  Sadr  'Ad^t  of  13th  September  1851  refers 
only  to  summary  applications  for  the  execution  of  decrees. 

1868.       rriHIS  was  a  special  appeal  from  the  decision  of  H.  D. 
januaryU^  X     Cook,  the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No. 

S.  A.  No.  659  ^ .  >  fir 

€f  1861.      44  of  1860,  by  which  he  dismissed  the  suit  on  the  ground 

that  the  plaintiff  was  barred  by  the  order  of  the  late  §adr 
'Ad^lat,  dated  the  12th  September  1851.  That  order  pro- 
vides that  no  decree  shall  be  executed  after  the  lapse  of 
twelve  years  unless  the  party  applying  for  execution  shews 
by  clear  and  positive  proof  that  the  application  is  on  one  or 
other  of  the  grounds  specified  in  clause  4,  section  18  of 
Regulation  II  of  1802,  excepted  from  the  general  rule  of 
limitation  prescribed  in  that  section. 

Karun6g(vra  Mojnavam,  for  the  appellant,  the  plaintiff 
The  facts  appear  from  the  following 

Judgment  : — The  appellant  in  this  case  was  th^  plain- 
tiff in  the  original  suit,  and  sued  to  recover  certain  lands 
said  to  be  held  by  the  second  defendant,  on  an  otti  mortgage 
for  rupees  157-2-8. 

It  was  alleged  in  the  plaint  that  the  lands  were  former- 
ly the  janmam  property  of  the  first  defendant's  fiamily.  by;, 
whom  they  were  sold  to  the  plaintiff  in  1840.  Subsequent-: 
ly  the  plaintiff,  by  a  suit  in  1841,  established  her  proprietary 
right  to  the  land  as  against  the  first  defendant's  fiunily  and 
a  mortgagee  named  Mu]|^ammad  Ismityil,  who  wjas  then. in 
possession.  In  1844,  however,  the  first  defendant  himself 
sued  this  otti  mortgagee,  and  obtained  a  decree  against  him 

ia)  Present.  Stcaoge  »ufl  Irere»  J  J. 
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in  a  8uit  to  wbick  tbd  plaintiff  was  not  a  party,  since  which       1868. 
time  the  second  defendant  who  had  obtained  a  transfer  of^^*^  ^^ 
ike  pretended  rights  of  the  first  defendant,  has  held  posses-     ^  18S1. 
sion.  The  plaintiff  therefore  sued  to  eject  the  second  defend- 
ant and  offered  to  pay  off  the  amount  of  the  mortgage. 

The  District  Munsif  observed  that  the  plaintiff's  asser- 
tions were  supported  by  the  tenor  of  the  decrees  formerly 
passed  in  the  suits  of  1841  and  1844,  to  which  allusion  has 
been  already  made,  and  accordingly  passed  judgment  in  her 
&yot  with  costs,  declaring  her  entitled  to  possession  of  the 
lands  as  janmam  proprietor  on  paying  to  the  second  defend- 
ant the  amount  of  the  mortgage  to  which  his  rights  were 
limited.  This  decision,  however  was  reversed  by  the  Civil 
Judge,  who  dismissed  the  claim  of  the  plaintiff,  on  the 
ground  that  a  period  of  more  than  twelve  years  had  elapsed 
since  the  date  of  the  decree  in  the  suit  of  1841,  which  pro- 
nounced the  plaintiff  to  be  entitled  to  possession  as  janmam 
proprietor,  and  that  the  claim  of  the  plaintiff  was  therefore 
in  the  opinion  of  the  Civil  Judge,  unsustainable  with  refer- 
ence to  the  terms  of  the  circular  order  of  the  late  $adr  Court 
under  date  12th  September  1851. 

The  orders  of  the  late  §adr  Court  on  which  the  Civil 
Judge  has  based  his  decision,  have  reference  only  to  sum- 
mary applications  for  the  execution  of  decrees,  and  have  no 
connection  with  a  case  of  such  a  nature  as  that  now  before 
us. 

In  the  present  instance,  it  is  shewn  that  the  decree  of 
1841  established  the  plaintiff's  proprietary  right  as  against 
the  first  defendant  and  the  otti  mortgagee  in  possession, 
Muhammad  Ism&yil.    This  relation  of  things  would  not  ter- 
minate by  mere  lapse  of  time,  and  unless  the  plaintiff  was 
aware,  or  might  by  ordinary  diligence  have  been  aware,  of 
tii0  suit  of  1844,  by  which  the  first  defendant  procured  a  judi- 
cial confirmation  of  his  assumed  proprietary  right  as  against 
the  mortgagee  only,  the  claim  of  the  plaintiff  is  not  barred, 
ibovf^  twelve  years  may  have  elapsed  from  the  date  of  the 
decree  in  the  latter  case  to  that  of  the  institution  of  the 
preypt  suit.    We  fail  to  perceive  that  the  plaintiff  had  any 
soA  notice  of  the  suit  of  1844,  or  that  any  thing  occurred 
which  was  calculated  to  put  her  on  inquiry  into  the  nature 
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18^.      of  the  title  claimed  by  the  second  defendant,  vrbo  displaced 

Jdmuay  15.  '  r 

I  &  A.  No,  6(0  ^®  former  mortgagee.    We  think  it  necesaary  therefose  to 

.    ^f  ^y^-     reverse  the  decree  of  the  civil  judge,  and  to  confirm  that  of 

the  court  of  first  injstance.    The  second  defendant  will  be 

charged  with  the  costs  incurred  by  the  plaintiff  in  the  ap* 

peal  and  special  appeal  suits. 

Appeal  allowed. 


appelate  SurtsQiutton  {a) 

Special  Appeal  Ko.  5  of  1862. 

PrrcHAKUTTi  Chetti Appellant. 

PoNNAMMA  Na'tchiya'r lUapondmL 

A  Zamind4r  granted  part  of  his  zamfad&rl  absolutely  and  died.  His 
grantee  was  then  dispossessed  b?  «  porchaser  from  his  saecesaor : — HM^ 
Fhat  as  the  conditions  specified  in  Reg.  XXY  of  1802,  sec.  8  liad  not 
been  observed  by  the,  former  Zamind&r,  the  grant  was  voidable  on  the 
determination  of  his  interest,  and  that  consequently  the  dispossession  was 
legal. 

1868.       rilHIS  was  a  special  appeal  from  the  decision  of  R.  R.  Cot- 
January  17.    i     ton,  the  Civil  Judge  of  Madura,  in  Appeal  Suit  No. 
qflMz.     122  of  1861  aflirming  the  decree  of  J.  H.  Goldingham,  Act- 
ing Judge  of  the  Subordinate  Court  of  Madum,  in  Original 
SuitNo.  21ofl860. 

Branson  for  the  appellant,  the  first  defendant. 

Mayne  for  the  respondent,  the  plaintiff. 

The  facts  appear  from  the  following 

Judgment  : — ^This  was  a  claim  for  four  village,  form* 
ing  a  portion  of  the  estate  of  Pa4am&tt6r,  founded  on  a 
grant  in  1839  from  the  then  Zamlndir  to  his  wife  the  present 
plaintiff. 

The  plaintiff  alleged  tiiat  she  was  in  possession  under 
the  grant  down  to  the  year  1855,  when  she  was  dispossessed 
by  the  fii'st  defendant,  who  claimed  under  a  sale  "exeduted 
in  his  favour  by  the  present  Zaminddr,  the  second  defendant. 

(*)  Preaciit  Strwigt  and  Irerc,  J  is 
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The  Subordinate  Judge  considered  the  sale  to  the  first        1863. 
defendant  by  the  present  Zamindfir  to  be  fully  proved,  but    5.  j.  2fo,  5 
pronounced  it  to  be  invalid  on  the  ground  of  the  previous     *^^^^^- — 
grant  to  the  plaintiff  by  the  former  Zamlnd^r,  and  passed 
judgment  for  the  plaintiflT  accordingly.    This   decree   was 
confirmed  in  appeal  by  the  Civil  Judge. 

The  plaintiff  in  this  case  claims  under  a  grant  from  her 
husband  the  late  Zamindar  now  deceased.  It  is  not  asserted 
that  the  conditions  specified  in  section  8,  Eegulation  XXV 
of  \%V2(a)  have  be^i  fulfilled  in  this  particular  case ,  and  it  ia 
consequently  clear  from  the  terms  of  that  section,  especially 
as  explained  in  the  decree  of  the  late  Madras  Sadr  Court  in 
Appeal  No.  6  of  1821,  at  page  284  of  the  Select  Decrees, 
tiiat  such  an  alienation  is  voidable  on  the  determination  of 
the  interest  of  the  party  by  whom  it  was  made.  The  claim 
of  the  plaintiff  therefore  is  not  legally  sustainable  as  against 
that  of  the  first  defendant,  whose  possession  is  supported  by 
a  hcynd  fide  deed  of  sale  executed  by  the  present  Zamindir, 
who  was  no  party  to  the  grant  in  fevour  of  the  plaintiff. 

We  consider  it  necessaiy  therefore  to  set  aside  the  de- 
crees of  the  lower  Courts,  and  to  dismiss  the  claim  of  the 

plaintiff,  with  all  costs  of  suit. 

Aj)peal  aUowed. 

(a)  8ee  this  section  set  out  supra,  p.  143. 
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Sl^peUate  SurCsQifrtton  (a) 

Special  Appeal  No.  91  of  1862. 

Ka'darba'gha  Sa'hib AppeUarU. 

Rahgasva'hi  Na'tak Reepondent. 

By  Hindii  law  the  assignee  of  a  debt  can  sue  the  debtor  in  his  own 


name. 


Where  a  bond  was  seised  under  lenl  process  of  attachment  after  it 
had  become  due  but  before  the  lapse  of  twelve  years  from  its  date  and 
remained  under  attachment  for  several  years :— fl'ifW  that  there  was  "  good 
and  sufficient  cause"  for  the  lapse  of  time  within  the  meaning  of  Beguk- 
tion  II  of  1802,  sec.  18,  d.  4,  and  that  a  suit  on  the  bond  was  therefore 
not  baited. 

1868.       ^HIS  was  a  special  appeal  against  the  decree  of  Eristna- 
s!^JLNo,  91 "  svteil  Ayy4  the  Principal  $adr  Amin  of  Tinnevelly, 

^^8gg»  in  Appeal  Suit  No.  439  of  1861.  The  original  suit  No.  634 
of  1861  was  brought  before  the  District  Munsif  of  Nellayam- 
balam  against  the  present  appellant  and  others  to  recover 
rupees  800  secured  by  a  bond,  dated  the  25th  September 
1833,  which  fell  due  on  the  25th  of  September  1834.  Prior 
to  1845  the  bond  had  been  attached,  and  it  remained  under 
attachment  till  the  9th  of  February  1859,  when  the  plaintiff 
bought  it  at  a  public  auction  held  by  the  Court  of  the  Prin- 
cipal $adr  Amin.  The  District  Munsif  decreed  for  the 
plaintiff  and,  on  appeal,  the  Principal  $adr  Amin  confirmed 
his  decree. 

MiUer  for  the  appellant,  the  third  defendant.  First, 
the  bond  is  not  a  negotiable  instrument,  and  the  plaintiff  as 
assignee  of  a  chose  in  action  is  not  the  proper  party  to  sue. 
Secondly,  the  statute  of  limitations  is  a  bar  Thirdly,  no 
order  for  sale  of  the  bond  has  been  put  in. 

Scotland^  C.  J. : — ^As  to  the  first  point,  the  rule  of  the 
*  Hindii  law  is  the  same  as  that  which  has  always  prevailed 
in  English  Courts  of  Equity  and  in  all  countries  whose  juris- 
prudence is  founded  on  the  Civil  Law.  By  the  common  law 
of  England,  no  doubt,  the  assignee  of  a  debt  (except  in  case 
of  the  king)  must  always  have  sued  in  the  assign6r's  name. 
But  this  is  a  mere  shadow  and  relic  of  the  old  rule  that  a 

{a)  Present  Scoihmd,  C.  J.  and  Strange,  J. 
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chose  in  action  could  not  be  assigned,  and  can  have  no  appli-       1863- 
cation  here.    The  assignee  of  a  chose  in  action  may  clearly  ^  j  ^fo.  9I 

sue  in  his  own  name,  whether  or  not  the  debtor  assents  to ^^^^- 

the  transfer. 

As  to  the  second  point — ^Regulation  II  of  1802,  section 
XVIII,  clause  4  appUes.  That  prohibits  the  Courts  of 
'Ad£lat  firom  trying  any  suit  whatever,  where  the  cause 
of  action  shall  have  arisen  twelve  years  before,  unless  in 
the  cases  therein  specified,  one  of  which  is  that  the  com- 
plainant ''  shall  prove  that,  either  firom  minority,  or  other  good 
amd  sfwffideTit  eauae,  he  was  precluded  fi-om  obtaining  re- 
dress." Then  was  there  any  such  good  and  sufficient  cause 
in  the  present  case?  I  think  there  was.  It  must  be  understood 
that  twelve  years  had  not  expired  before  the  attachment, 
and  that  such  attachment  was  of  the  ordinary  description. 
The  bond  was  attached  by  the  Court  and  placed  under  its 
power  and  controuL  Whilst  it  so  remained,  no  one  could 
deal  with  it  except  by  the  direction  and  order  of  the  Court. 
I  think  the  attachment  was  good  and  sufficient  cause  pre-* 
eluding  the  obtaining  of  redress  within  the  meaning  of  the 
Regulation,  and  that  the  plaintiff,  who  sued  in  1861,  cannot 
be  said  to  have  been  barred. 

With  regard  to  the  third  point — ^that  no  order  for  sale  of 
the  bond  waa  put  in — that  objection  was  not  taken  in  the 
court  below  when  it  would  have  been  abundantly  proved. 
Moreover,  the  order  for  sale  is  recited  in  a  document  which 
the  appellant  allowed  to  be  taken  as  evidence.  The  Judge 
has  acted  upon  this  evidence,  and  the  appellant  cannot  now 
avail  himself  of  the  objection. 

The  appeal  must  therefore  be  dismissed  with  costs. 

Strange,  J.  concurred. 

Appeal  dismissed. 
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apptilate  Surtsiliictton  {a) 

Baferred  Case  No,  4  of  1862. 
Hutuma'n  Sa'hib  agaimst  Husain  Sa'hib. 

An  inatrament  to  the  following  effect^ "  On  the  14th  December  1861, 
we  A.  and  Go.  bind  ourselves  to  pay  with  interest  to  you  B.  and  C.  rupees 
566-10-0,  being  the  balance  of  deaiingB  held  with  your  iirm,  and  the  amount 
received  this  £iy  from  you  in  casn  on  account  of  stamp"  : — Held  to  be 
neither  a  bond  nor  a  hundf,  but  to  be  in  the  nature  of  a  promissory  note, 
and  to  come  within  the  description  iu  clause  4,  schedule  A  of  Act  SjCXYI 
of  1860. 

January  19.  /^ASE  referred  by  R  J.  Melville,  the  Acting  Judge  of  the 
R-aNcA    V>/    ciourt  of  Small  Causes  at  Chitt6r. 


0/1862. 


No  counsel  were  instructed. 

The  CJourt  delivered  the  following 

JuDGiCKKT : — ^The  question  submitted  for  our  opinion 
in  this  case  is,  whether  or  not,  under  Act  XXXVI  of  1860, 
the  instrument  upon  which  the  plaintiff  sued  in  the  Court 
of  Small  Causes  at  Chitttb*  was  sufficiently  stamped  when 
produced  in  evidence?  It  bore  a  one-anna  stamp^  and  the 
Acting  Judge,  being  of  opinion  that  it  was  a  bond,  refused 
to  receive  it  except  upon  payment  into  Court  of  a  sum  equal 
to  the  stamp  of  five  rupees  and  the  penalty  required  by- 
clause  2,  section  13  of  the  Act.  This  sum  was  accordingly 
paid  in,  subject  to  the  opinion  of  this  Court  upon  the  point, 
and  the  plaintifis  had  judgment  given  in  their  favour. 

The  instrument  is  as  follows  ; — 

*'0n  the  14th  December  1861,  we,  Pungalam  Hus- 
ain S&hib  and  Co.,  of  Pettam^  and  partners  of  the  sugar 
manufactory  at  the  village  of  Palachdrvu  in  the  ta'aluk  of 
Chillagattu  in  Bangalore  Division,  bind  ourselves  to  pay, 
with  interest,  to  .Hutumlui  S^hib  and  Ism£l  Sihib  of 
Periyamettu,  in  Madras,  the  sum  of  rupees  (566-10-0)  five 
hundred  and  sixty-six  and  annas  ten,  being  the  balance  of 
dealings  held  with  your  firm  and  the  amount  receive!  this 
day  firom  you  in  cash  on  account  of  stamp.*' 

The  point  to  be  considered  is,  whether  this  instrument 
comes  properly  under  the  4th  clause  in  schedule  A  of  the 
Act  (Act  XXXVI  of  1860),  for,  if  so,  then  it  becomes  an 

(tf)  PreMiit  Scotlmid,  C.  J.  wid  Phillip*.  J. 
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instrument  for  the  payment  of  money  "  otherwise  charged        ^^^3- 
for,"  and  consequently  not  a  bond  or  other  obligation  within  ~i^^^^b7^' 
clause  8  of  the   same  schedule.    We  are  of  opinion  that      <>f'^^^^' 
although  not  a  hundi,  it  is  in  the  nature  of  a  promissory  note. 
and  comes  within  the  description  in  clause  4  :  "  other  orders 
and  obligations  for  the  payment  of  money  not  being  bonds 
or  instruments  or  writings  bearing  the  attestation  of  one  or 
more  witnesses/' 


^appellate  SunaEHutton  00 

Regular  Appeal  No,  20  of  1882. 

PiTCHAKUTTi  Chetti Appellant 

Kamala.  Na'yakkan ReapoTident. 

An  instrument  which  is  in  terms  a  temporary  lease  is  as  binding  on 
the  lessor  qvd  lease,  where  the  tenancy  is  to  commence  at  a  future  da^,  or 
OB  the  determination  of  an  existing  lease  under  which  another  lessee  is  in. 
possession,  as  where  it  commences  immediately. 

The  law  of  England  as  to  the  offences  of  maintenance  and  champerty 
does  not  apply  to  natives  of  India.  In  dealing  with  objections  to  their 
contracts,  on  the  ground  of  maintenance  or  champerty^  the  Court  must 
look  to  tiie  general  principles  regarding  public  policy  and  the  administra* 
tion  of  justice  upon  which  that  law  at  present  rests. 

To  constitute  "maintenance"  improper  litigation  must  have  been 
Btirred  up  with  a  bad  motive  or  purpose,  contrary  to  public  policy  and 
justice. 

"Champerty"  is  a  species  of  "  maintenance,"  and  of  the  same  character, 
but  with  the  additional  feature  of  a  condition  or  bargain  providing  for  a 
participation  in  the  subject-matter  of  the  litigation. 

Specific  performance  decreed  of  a  lease,  though  the  lease  formed  part 
of  an  arrangement  whereby,  as  a  consideration  for  the  lease,  the  plaintiff 
was  to  lend  the  defendant  money  to  enable  him  (inter  alia)  to  commence 
legal  proceedings  against  the  then  tenant  of  the  subject-matter  of  the  in- 
t^ded  lease. 

riiHIS  was  a  regular  appeal  from  the  decision  of  R.  R.        1868. 
J-      Cotton,  the  Civil  Judge  of  Madura,  in  Original  Suit  J^J^nf:^^-^ 

No.  1  of  1858.  of  1862. 

The  defendant  was  proprietor  of  a  zamind&rf  named 
Ammayan&yakkantir,  which  was  rented  to  one  Mr.  Fon- 
dedair.  The  defendant  having  disagreed  with  hi8  tenant, 
determined  to  institute  legal  proceedings  against  him,  and  to 

(a)  Present  Scotland,  C.  J.  and  Strangf*,  J. 
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1863.  enable  him  to  do  this,  fmd  to  meet  the  demands  of  one  R£^ 
n.  A,  No.  20  niakrishna  Che^ti,  ad  also  obviously  with  the  view  of  mak- 
¥^^^'  ing  fresh  provision  for  a  lease  of  the  zamlndirri,  the  defendant 
came  to  an  arrangement  with  the  plaintiff  by  which  the  plain- 
tiff was  to  make  an  advance  of  money  to  the  defendant  by 
way  of  loan,  and  the  defendant  was  to  execute  a  lease  of  the 
zamfnd^i  to  the  plaintiff.  Under  this  arrangement  the 
defendant,  on  the  17th  September  1851,  executed  to  the 
plaintiff  two  bonds,  one  for  2,000  rupees  and  the  other  for 
100  rupees,  and  also  a  lease  of  the  zamind^rl  (marked  A) 
for  the  term  of  ten  years,  to  take  effect  from  fa§li  1267  or 
the  year  1857,  or  (if  the  defendant  was  successftd  in  his 
said  legal  proceedings)  from  fs^i  1266  or  the  year  1856. 
And  on  the  same  day,  the  defendant  executed  and  delivered 
to  the  plaintiff  a  t&kid  or  order  addressed  to  the  n&tt&nmai- 
kAran,  karanams,  and  the  other  villagers,  reciting  that  he 
had  made  the  lease  and  requiring  them  to  pay  to  the  plaintiff 
during  the  term  and  to  place  themselves  under  his  orders. 
The  period  for  the  plaintiff  entering  upon  his  lease  of  the  za- 
minddri  having  arrived,  and  the  defendant  having  obstructed 
him  when  about  to  take  possession,  this  suit  was  been 
brought  to  enforce  specific  performance  of  the  lease. 

The  defendant  met  the  suit  by  the  defence  that  the  lease 
had  been  obtained  from  him  under  improper  influence  and 
fiuudulently,  and  that  it  had  been  made  void  by  reason  of 
the  plaintiff's  non-performance  of  the  stipulations  contained 
in  an  instrument  executed  by  the  plaintiff  on  the  26th  No- 
vember 1851,  (marked  No.  I  on  the  record),  wherein  the 
plaintiff  had  acknowledged  that  of  the  sum  of  rupees  3,000 
abovementioned,  which  the  defendant  was  to  receive  from 
him  on  loan,  no  more  than  rupees  1,052  had  been  advanced; 
and  had  agreed  that  on  feilure  to  pay  the  residue  by  the 
30th  November  1851,  he  would  have  nothing  to  do  with  the 
lease  and  would  return  to  the  defendant  the  deed  of  lease 
and  the  bonds  and  receive  back  from  the  defendant  the  loan 
of  1,052  rupees  with  interest.     The  third  paragraph  of  the 
answer  was  as  foUows : — "  The  siun  of  rupees  3,000  whicli 
'  is  said  to  have  been  advanced  to  tixe  defendant  by  the  plain- 
tiff for  the  agreement  in  question  was  not  paid.    The  plain* 
tiff  has  entirely  omitted  to  mention  in  his  plaint  the  stipxxr 
lations  of  the  documents  passed  respecting  the  same,  and 
the  dociunents  passed  in  pursuance  thereof,  in  regard    to 
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certain  other  transactions,  as  also  the  stipulations  of  the^       IB^ 
documents,  by  which  the  plaintiff  is  bound  to  do  certain  jg-^^^^^^^ 

acts."  0/1862. 

The  case  came  on  for  trial  before  the  Civil  Judge  of  Ma- 
dura^ and  was,  in  the  first  instance,  dismissed  by  him,  on 
the  ground  that  the  lease  on  which  it  was  founded  had  not 
been  completed  :  that  it  was  without  consideration;  and  that, 
in  terms,  it  provided  expressly,  by  way  of  penalty,  that  a 
breach  of  the  engagement  was  to  be  remedied  by  compensa- 
tion for  loss  incurred. 

Upon  appeal  against  this  decision  the  late  l^adr  Court, 
on  the  8th  February  1862,  overruled  the  objections  taken  by 
the  Civil  Judge  and  remanded  the  case  to  him  to  be  disposed 
of  upon  its  merits  generally.  The  case  was  accordingly 
heard  on  the  16th  April  1862,  when  the  Civil  Judge  passed 
the  judgment  which  was  the  subject  of  the  present  appeal. 

He  held  that  the  instrument  of  lease  was  merely  an  in- 
complete promise  or  agreement  (citing  Special  Appeal  No. 
42  of  1853),  and  that  the  plaintiff's  only  remedy  was  a  suit 
for  damages.  He  also  held  that  the  transaction  was  '  main- 
tenance' and  savoured  likewise  of  '  champerty'  and  cited 
Russell  on  Crimes,  chapter  xx,  Special  Appeal  No.  129  of 
1856,  the  maxims  *  quod  ab  initio  non  valet  in  tractu  tem- 
poris  non  convalescit,'  and  *  ex  nudo  pacto  non  oritur  actio,' 
Wilmot,  C.  J.  in  1  Norton's  Topics  of  Jurisprudence  264, 
265,  and  Story's  Equity  Jurisprudence  §§  769,  787,  793. 
The  20th  and  2l3t  paragraphs  of  his  judgment  were  a^  fol- 
lows: 

''  XX  Setting  aside  then  all  objections  to  A,  the  present 
claim  depends  entirely  on  whether  the  exhibit  No.  I  is  genuine 
OT  not.  It  has  of  course  been  repudiated  by  plaintiff.  Five 
witnesses  have  been  examined  in  support  of  it^  namely  the 
writer  of  it,  and  two  attesting  witnesses,  and  two  others, 
whoever  they  were,  present  when  it  was  executed.  It  is  de- 
posed it  was  executed  in  the  same  house  (that  of  one  Chela- 
maiyar)  that  A  was,  and  is  attested  by  one  of  the  somie  par- 
ties who  attested  A  Chelamaiyar  was  another  party  who 
fligiied  it,  1^  a  witness ;  this  individual  is  deposed  to  have 
died  t^i  years  ago;  but  on  the  court  calling  f(»:  the  records 
in  some  suits,  in  which  he  was  concerned,  and  comparing 
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1868.       his  signature  in  the  deed  No.  I,  with  those  aflSxed,  and  his 

'b^T'no.  20  ^^^^  ^  certain  papers  of  record,  about  the  aame  time,  it 

^^^^ftg'     finds  them  to  correspond,  as  does  also  the  signature  of  the 

plaintiff  in  the  deed,  with  others  affixedj  to  papers  in  the 

records. 

"  XXI.  It  may  appear  suspicious  that,  with  such  a  do* 
cument,  the  defendant  did  not  at  once  deny  the  validity  of 
A ;  but  there  is  no  accounting  for  a  native's  acts,  and  he^may 
have  beea  a&aid  to  produce  it,  at  the  onset,  for  fear  that  the 
witnesses  to  it  shotdd  become  known  and  be  tampered  with : 
i/nd/irect  allusion  however  was  made  in  the  answer  to  plain* 
tiff's  having  concealed  certain  facts  regarding  the  engage- 
ment and  himself  broken  the  contract  The  court  sees  no 
grounds  for  questioning  the  evidence  of  the  witnesses,  it 
was  given  straightforwardly,  and  is  unshaken  by  plaintiff's 
<sross-examination." 

Branson  for  the  appellant,  the  plaintiff. 

Mayne  for  the  respondent,  the  defendant. 

Scotland,  C.  J.  [after  stating  the  £su;ts  above  set  forth, 
referred  to  the  Civil  Judge's  judgment,  and  proceeded 
thus:—] 

In  preparing  that  judgment  both  care  and  some  research 
have  evidently  been  exercised,  and  although  we  cannot  fol- 
low throughout  the  reasoning  of  the' Civil  Judge,  or  concur 
in  the  appositeness  of  all  the  authorities  to  which  he  refers, 
the  judgment,  we  think,  very  distinctly  and  clearly  states  the 
grounds  of  the  decision  come  to.    Of  these  grounds  two  in- 
volve objections  raised,  not  by  the  defendant,  but  by  the 
judge  himself,  and  held  to  be  valid ;  and  with  these  we  ^will 
first  deal.    One  objection  is  that  as  the  defendant  waa  not 
in  possession  of  the  zamlnd&rl,  and  the  term  of  the  tenancy 
was  to  commence  at  a  future  time,  the  instrument  of  lease 
could  not  be  considered  as   anjrthing  more  than  an  incom- 
plete promise  or  agreement  for  the  breach  of  which,   the 
plaintiff's  only  remedy  was  a  suit  for  damages.    The  other 
objection  is  that  the  transaction  between  the  parties  amount- 
ed to  the  offence  of  "maintenance"  and  savoured  of  the 
offence  of  ''champerty/'  and  that  the  lease  therefore  was 
void. 
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Neither  of  these  objections  is,  we  think,  tenable ;  and        1S*3. 
indeed  the  learned  advocate  of  the  respondent,  who  made  no  ^  J^^^  20 

attempt  to  support  them  by  argument,  appeared  to  us  to o/iss^. 

concede  this  at  the  hearing.  With  reference  to  the  first 
objection  it  is  clear  law  that  an  instrument  which  is  in  terms 
a  temporary  lease  ia  just  as  effectual  and  binding  upon  the 
lessor  as  a  lease,  where  the  term  of  the  tenancy  is  expressed 
to  commence  at  a  future  day,  as  where  it  commences  imme- 
diately ;  and  it  can  make  no  legal  difference  in  this  respect 
that  the  term  is  made  to  commence  from  or  upon  the  deter- 
mination of  a  prior  lease  for  years  under  which,  at  the  time, 
another  lessee  is  in  possession.  To  make  the  instrument  a 
lease,  it  must,  of  course,  contain  words  of  actual  demise  and 
not  merely  be  an  agreement  for  a  lease ;  and  in  the  present 
case,  there  can  be  no  doubt  that  the  instrument  (A)  was 
intended  to  be,  and  is,  in  terms,  an  actual  lease  of  the 
zamind&ri.  It  is  not  necessary  after  the  former  judgment 
of  the  late  $adr  Court  to  say  more  on  this  point :  but  we  must 
not  be  understood  as  adopting  the  opinion  of  the  Civil  Judge, 
supposing  him  to  have  been  right  in  treating  the  instru- 
ment as  an  agreement  simply,  that  then  the  plaintiff's  only 
remedy  would  have  been  a  suit  for  damages. 

Then,  as  regards  the  other  objection : — *'  maintenance" 
and  "  champerty"  are  made  offences  by  the  common  and 
statute  law  of  England,  which,  in  this  respect,  has  no  appli- 
cation to  the  natives  of  this  country ;  and  in  considering 
and  deciding  upon  objections  to  the  civil  contracts  of  natives 
on  the  ground  of  maintenance  or  champerty,  we  must  look  to 
the  general  principles  as  regards  public  policy  and  the  admi- 
nistration of  justice,  upon  which  the  law  at  present  rests.  To 
that  extent  we  think  the  laW^  can  properly  be  adopted  and  ap- 
plied in  perfect  consistency  with  the  Hind6  law  relating  to 
contracts.  See  1  Strange  s  Hindu  La/w  275.  In  this  case  the 
''  maintenance"  is  alleged  to  be  the  loan  of  money  by  the 
plaintiff  to  enable  the  defendant  to  sue  and  eject  his  tenant 
Fondedair;  but  that  of  itself  is  not  sufficient.  There 
ahould  appear  to  be  the  instigation  of  improper  litigation 
with  a  bad  purpose  or  motive,  contrary  to  public  policy  and 
justice.  In  Findan  v.  ParkeT(a),  Lord  Abinger  says ;  "  The 
iMBw  of  maintenance,  as  I  understand  upon  the  modem  con- 
(a)  11  M.  ft  W,  682. 
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186S.  Btruction,  is  confined  to  cases  where  a  man  improperly  and 
lL^A%o  20  *^^  *^®  purpose  of  stirring  up  litigation  and  strife  encourages 
frf  ^8^^'  others  either  to  bring  actions  or  to  make  defences  which 
they  have  no  right  to  make  f  and  in  the  late  appeal  cas^ 
of  Fiadier  v.  Kamala  Naikenia)  relating  to  this  very 
zamlndiri,  Sir  John  Coleridge,  in  delivering  the  judgment 
of  the  Privy  Council,  observes,  as  to  maintenance,  that 
"  it  must  be  against  good  policy  and  justice,  something  tend- 
"  ing  to  promote  unnecessary  litigation,  something  that  is 
"  immoral,  and  to  the  constitution  of  which  a  bad  motive 
"  in  the  same  sense  is  necessary." — See  also  Flight  v.  Le- 
man{b).  Here,  all  that  appears  in  evidence  upon  this  mat- 
ter is  what  is  stated  in  the  case  and  in  the  two  bonds  exe* 
cuted  by  the  defendant,  and  we  think  there  is  nothing  in 
these  documents  which  can  be  said  to  bring  this  case  within 
the  law  of  maintenance  as  just  stated.  On  the  point  of 
champerty,  which  is  a  species  of  maintenance  and  of  the 
same  character,  but  with  the  additional  feature  of  a  condi- 
tion or  bargain  providing  for  a  participation  in  the  subject- 
matter  of  the  suity  we  may  add,  although  not  necessary, 
that,  when  the  nature  of  the  lease  and  the  mutual  stipula- 
tions and  undertakings  contained  in  it  are  considered,  there 
is  no  ground,  we  think,  for  the  opinion  that  a  part  of  the 
lease  savoured  of  champerty. 

We  next  proceed  to  the  consideration  of  the  other 
questions  affecting  the  real  merits  of  the  case.  The  Civil 
Judge  has  rightly  disallowed  the  defendant's  plea,  that  the 
lease  in  issue  was  obtained  from  him  under  improper  influ- 
ences and  fraudulently,  as  being  unsupported  by  the  evidence, 
and  having  so  decided,  it  would  have  been  better,  we  think, 
if  he  had  abstained  from  making  the  observation  referring 
to  the  plaintiff,  that  accompanies  his  decision.  Observations 
not  called  for  nor  warranted  by  the  evidence  should,  as  much 
as  possible  be  avoided,  and  the  more  so  where,  as  in  the  pre- 
sent instance,  they  tend  to  convey  a  stigma  on  the  character 
of  one  of  the  litigants  before  the  court,  and  who,  so  far  as 
the  record  discloses,  may  have  been  dealing  fairly  and  open- 
ly with  the  defendant. 

The  remaining  question  is  the  genuineness  and  validity 
of  tiie  defendant's  exhibit  No.  I,  before  described.    K  estab- 
(a)  8  Moo.  I.  A.  Ca.  187.  (b)  4  Q.  B.  883. 
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liflhed,  this  instrument  makes  void  the  lease.     If  it  fail  Of        1863. 
proof;  the  lease  holds  good  and  must  be  enforced.  And  we  are  '^Tno^Io 
of  opinion  that  the  evidence  fails  to  establish  that  it  is  a     o/iSQ^- 
genuine  instrument. 

There  is  certainly  oral  evidence  to  the  execution  of  the 
instrument  by  the  plaintiff,  but  the  credibility  of  the  wit- 
nesses, and  the  weight  and  effect  to  be  given  to  evidence  of 
this  nature,  must  be  tested  by  all  the  circumstances  and  pro-^ 
babilities  of  the  case,  and  these,  in  our  apprehension,  are  the 
reverse  of  favouring  the  truthiulness  of  the  witnesses. 

The  lease  in  issue,  A,  is  on  a  stamp  and  the  document 
was  publicly  registered.  The  instrument  to  cancel  it,  No.  I, 
is  an  tmstamped  paper ;  and  it  is  highly  improbable  that  the 
precautions  taken  in  this  respect  to  fortify  the  lease  should 
not  have  been  adopted  to  strengthen  and  place,  as  far  as 
possible,  beyond  question,  an  instrument  obtained  to  make 
void  the  lease,  if  such  instrument  were  genuine. 

The  document  (No.  1)  purports  to  bear  date  in  1831, 
shortly  after  the  lease,  and  stipulates  for  the  return  of  the 
lease  and  the  bonds,  and  yet  the  lease  and  the  bonds  have 
remained  undisturbed  in  the  plaintiff's  hands  for  the  six 
years  and  upwards  that  intervened  to  the  institution  of  this 
suit  It  is  not  probable  that  the  plaintiff  shoidd  thus  have 
been  left  in  quiet  possession  of  a  document  of  so  much  im- 
portance as  the  lease,  had  it  been  really  cancelled.  There  is, 
no  doubt,  some  evidence  as  to  the  defendant  having  applied 
to  the  plaintiff  to  get  back  the  lease ;  but  it  is  given  only  by 
witnesses  brought  to  speak  also  to  the  execution  of  the  docu- 
ment No.  I,  and  is  not  satisfactory,  and  considered  with  the 
other  circumstances  of  the  case,  cannot,  we  think,  be  relied 
upon. 

Then  with  reference  to  what  is  stated  in  No.  I  as  to  the 
sums  paid  by  the  plaintiff,  it  is  hardly  possible  to  believe 
that  it  was  executed  by  the  plaintiff  when  the  other  undoubt- 
edly genuine  documents  given  to  the  plaintiff,  and  allow- 
ed for  years  to  remain  in  his  possession,  are  considered.  The 
loan  of  rupees  3,000  by  the  plaintiff,  besides  being  mentioned 
in  the  lease  as  having  been  actually  made,  is  secured  by  the 
two  liSnds  taken  from  the  defendant  on  the  same  date  that 
the  lease  was  executed,  and  which  are  mai'ked  C  and  D.  Now 
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1868.  it  is  consistent  and  reasonable  that  they  should  remain  with 
A  A.  No,  20  ^®  plaintiff  as  a  seciuity  for  the  loan  in  expectation  of  his 
of  1862.  enjoyment  of  the  lease :  but  it  is  quite  otherwise  if  the  case 
as  respects  No.  I  were  as  represented  by  the  defendant ;  and 
we  can  see  from  the  evidence  no  satisfactory  reason  for  the 
plaintiff  not  having,  as  alleged,  advanced  the  full  amount  of 
the  loan,  or  for  believing,  when  the  terms  of  the  lease  are 
considered,  that  he  would  have  been  otherwise  than  ready 
and  probably  anxious  to  do  so. 

There  is  the  further  strong  observation  to  be  made  as 
r^ards  the  defence  set  up  by  the  appellant  in  the  first  in- 
stance, that  if  really  armed  with  a  genuine  instrument  to 
defeat  the  suit,  such  as  the  exhibit  No.  I,  the  defendant 
would  assuredly  not  have  met  the  plaint  in  the  manner  he 
has  done  in  his  written  answer.     It  is  only  natural  and  rea- 
sonable to  expect  that  the  appellant,  though  a  native,  would 
have  boldly  asserted  the  existence  of  the  instrument,  and 
relied  upon  its  terms ;  but  instead  of  this  we  find  no  refer- 
ence made  to  the  document  unless,  as  has  been  said,  the  vague 
general  words  in  paragraph  3  of  the  answer  were  meant  to 
apply  to  it.     If  80y  the  only  rational  conclusion  that  we  caa 
come  to  is,  that  this,  probably,  was  done  designedly  in  order 
to  avoid  the  mention  of  the  instrument  (if  it  then  existed), 
which  it  was  known  could  not  safely  be  at  once  put  forward 
as  genidne,  and  at  the  same  time  to  admit  covertly  of  its 
being  afterwards  relied  upon  as  a  defence.     We  cannot  rea- 
sonably adopt  the  suggestions  made  by  the  Civil  Judge,  and 
get  rid  of  the  great  improbability  of  this  part  of  the  case 
and  suppose  a  perfect  honesty  of  purpose,  on  the  ground 
that  "  there  is  no  accounting  for  a  native's  acts."    There  is  a 
further  suspicious   circumstance    to  which  we   may   here 
allude.    The  general  words  used  are  inconsistent  with  the 
defence  subsequently  and  actually  rested  on.    In  the  answer, 
documents,    stipulations,    other  transactions,  and   acts    to 
which  the  plaintiff  had  bound  himself  are  adverted  to.  But 
the  actual  defence  depends  upon  but  one  alleged  document, 
namely,  the  exhibit  No.  I  with  the  simple  stipulation   on 
the  part  of  the  plaintiff  that  unless  the  plaintiff  made  good 
the  balance  of  the  loan  expected  of  him  within  five  days,  he 
was  to  forfeit  the  lease  and  return  it  and  the  bonds. 

In  addition  to  the  several  improbabilities  that  we  have 
pointed  out,  there  are  other  circumstances  that  materially 
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affect  the  credibility  of  the  witnesses  who  speak  directly  to  1863. 
the  execution  of  the  instrument  They  are,  one  and  all,  ^  j  ^.^  ^q' 
connected  intimately  with  the  defendant,  as  his  dependants  of  1802. 
or  otherwise ;  and  their  statements  are  no  more  than  might 
be  made  if  the  instrument  were  not  genuine.  In  a  real 
transaction  of  this  kind,  it  is  fidr  to  presume  that  both  par- 
ties would  have  been  represented  in  their  witnesses,  or  that 
some  disinterested  persons  neutral  to  them  both  would  have 
been  witnesses.  The  evidence  of  one  witness,  namely  the 
third,  is  specially  shown  to  be  untrustworthy.  He  professes 
to  be  the  writer  of  the  exhibit,  and  yet  makes  the  strange 
statement  that  for  the  two  years  preceding  his  examination 
he  was  unable  to  write.  What  he  meant  by  this  does  not 
appear  to  have  been  elicited,  and  he  seems  to  have  been  able 
to  put  his  signature  in  f uU  to  his  deposition.  Now,  on  com- 
paring this  signature  with  the  hand- writing  of  the  exhibit 
in  question,  they  are  found  to  be  very  dissimilar,  and  this 
may  account  for  the  strange  statement  made  by  the  wit- 


We  find,  further,  on  examining  the  document  (No.  I) 
that  the  alleged  writer's  name  has  been  tampered  with, 
two  letters  having  been  written  over  and  altered,  very  ap- 
parently, into  two  other  letters.  Thus  the  name  Amm&vai- 
jasifa)  has  been  altered  into  App&vaiyan^6^,  the  latter  being 
the  deponent's  name ;  and  this,  we  are  led  to  suspect,  was 
done  for  the  purpose  of  meeting  this  witness's  evidence. 

Upon  consideration,  then,  of  all  the  circumstances  af- 
fecting the  credibility  of  the  witnesses  and  the  whole  of  the 
evidence  together  with  the  probabilities  and  improbabilities 
of  the  case,  we  are  clearly  of  opinion  that  the  document 
No.  I,  has  not  been  proved  to  be  a  genuine  and  binding  in** 
strument. 

Our  judgment  is  that  the  Gvil  Judge's  decree  must  be 
reversed,  and  that  the  plaintiff  is  entitled  to  specific  per- 
formance of  the  lease  and  to  the  possession  and  enjoyment 
of  the  zamfndiri  of  Ammayandyakkan^  under  the  terms 
of  such  lease. 
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1853.  The  costs  throughout  are  to  be  discharged  by  the  de- 

January  19.  ^      ,      , 

S.A,  A'i,.20  fendant. 


tf/  1862. 


Decree  reversed. 

NoTB. — Eecent  English  eases  as  to  maintenance  and  champerty  are 
Anderson  v.  Batdiffe,  E.  B.  &  E.  806 ;  28  L.  J.  Q.  B.  33  S.  C. :  Sjnye 
V.  Porter  7  E.  &  B.  58;  28  L.  J.  Q.  B.  64i  S.  C. :  Simpson  v.  LanUi  7 
E.  &  B.  84  :  Knight  ?.  B(ncver  27  L.  J.  Ch.  521  :  Bainbridge  v.  Moss,  3 
Jar.  N.  S.  58  :  Earle  y.  Hopwood  9  C.  B.  N.  S.  566 :  7  Jur.  N.  8.  775 
S.  C. :  Hare  v.  London  and  K  W.  By.  Co.  Johns.  722  :  Tyson  v.  Jackson,  30 
Beav.  384,  387. 


Anginal  3urts9itctJon  {a) 

Original  Suit  No.  1  of  1862. 
Mansuk  Da's  against  RaAga'yya  Chetti. 

In  an  action  by  a  vendor  against  a  vendee  for  non-performance  of  a 
contract  to  deliver  goods,  which  specifies  no  time  for  delivery,  the  mea- 
sure of  damages  is  the  difference  between  the  contract-price  and  that 
which  ^ods  of  a  like  description  bore  on  the  lapse  of  a  reasoni^le  time 
for  delivery. 

Where  a  vendor  contracts  to  deliver  goods  within  a  reasonable  time, 
and  payment  is  to  be  made  on  delivery,  if  oefore  the  lapse  of  that  time  he 
merely  expresses  an  intention  not  to  perform  the  contract,  the  purchaser 
cannot  at  once  bring  his  action,  unless  he  exercise  his  option  to  treat  the 
contract  as  rescinded. 

1863.       r  I  iHIS  was  an  action  by  a  vendee  against  a  vendor  for  not 

0.  &  No.  1  delivering  cotton  pursuant  to  a  contract  entered  into 

^f  '^^^-     on  the  IGth  of  July  1862.     The  contract  was  oral  and  pay. 

ment  was  to  be  made  on  delivery,  for  which,  however,  no 

time  was  specified. 

Norton  and  Mayne  for  the  plaintiff. 

Braneon  and  Arthur  Branson  for  the  defendant 

The  plaintiff  having  proved  his  right  to  recover,  the 
question  was  what  was  the  rule  for  meafluring  the  damages  ? 

Scotland,  C.  J. : — In  cases  like  the  present  the  measure 
of  damages  is  the  difference  between  the  contract-price  axkd 
that  for  which  goods  of  the  same  description  and  quality  as 
the  goods  contracted  for  could  have  been  obtained  in  the 
*market;  and  here,  I  think,  we  must  look  at  the  market-price 
on  the  lapse  of  a  reasonable  time  for  delivery.  The  question 
then  is,  when  did  such  reasonable  time  expire  ?    Looking  to 

{a)  Present  Scotland,  C.  J.  and  Bittleston*  J. 
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the  evidence  that  the  demand  for  cotton  was  very  great  at       i^^S- 
and  for  some  time  after  the  execution  of  the  contract  and  'o,s,No.i 
that  there  was  therefore  difficulty  in  obtaining  the  means  of .  ^1862. 
fulfilling  this  contract  on  the  part  of  the  vendor, — ^all  of 
which  was  well  known  to  the  plaintiff  when  the  contract 
was  made, — ^in  this  case  we  do  not  think  that  nine  days  were 
an  unreasonable  time  to  allow  for  performance. 

It  appears,  no  doubt,  in  evidence  that  on  the  16th  of 
July  the  defendant  had  told  the  plaintiff  that  he  did  not 
intend  to  execute  the  contract.  But  if  a  vendor  contract  to 
deliver  goods  within  a  reasonable  time — ^payment  to  be  made 
on  delivery — ^and  before  the  lapse  of  that  time, — before  the 
contract  becomes  absolute, — ^he  says  to  the  purchaser  *  I  will 
not  deliver  the  goods,'  the  latter  is  not  thereby  immediately 
bound  to  treat  the  contract  as  broken  and  bring  his  action. 
The  contract  is  not  necessarily  broken  by  the  notice.  That 
notice  is,  as  respects  the  right  to  enforce  the  contract,  a  per- 
fect nuUity,  a  mere  expression  of  intention  to  break  the  con- 
tract, capable  of  being  retracted  until  the  expiration  of  the 
time  for  delivering  the  goods.  It  cannot  be  regarded  as  giv- 
ing an  immediate  right  of  action,  unless,  of  course,  the  pur- 
chaser thereupon  exercise  his  option  to  treat  the  contract  as 
rescinded,  when  he  may  go  into  the  market  and  supply  him- 
self with  similar  goods,  and  sue  upon  the  contract  at  once 
for  any  damage  then  sustained.  The  law  on  this  subject 
wiU  be  found  in  Leigh  v.  Pateraonfa)  and  PhillpoUs  v 
Evcunefb),  the  authority  of  which  cases  was  upheld  in  Hoch- 
ster  V.  DeLaUywr(c). 

Th^  damages  will  therefore  be  calculated  in  reference  to 
the  price  of  cotton  on  the  25th  of  July,  as  that  was  the 
earliest  day  on  which  it  can  fiEtirly  be  said  that  a  reasonable 
time  had  elapsed. 

BrrTLESTON,  J.  concurred. 

Judgment  for  tJie  plaintiff  for  rupees  3,700  and  coats. 


(a)  8  Taunt.  640.  (*)  5  M.  &  W.  476. 

(c)  3  E.  &  B.  678  \  22  L.  J.  Q.  B.  465    S.  C.  and  see  Rijfky  v.  MeClure 
4  Ex.  845,  359. 
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166S.  NoTE.—As  to  the  doctrine  that  where  a  party  to  a  contract  utterly 

Januarif  22.  repudiates  it,  or  puts  it  out  of  his  power  to  perform  it,  the  injured  party 
0.  S.  Ho.  1  may  at  his  option  sue  at  once  or  wait  tiH  the  time  for  performance  has 
of  1862.  elapsed,  see,  besides  Hochtter  v.  DeLaiour  aboTc  cited  (where  Lord  Camp* 
bell,  C.  J.  overruled  Parke  B/s  doctrine  in  PhUpoik  y^Bmims,  that  the  in- 
jured party  must  wait  till  the  time  fixed  for  penormance),  Beid  t.  Hotkhu 
25  L.  J.  Q.  B.  65,  S.  C.  in  error  86  L.  J.  Q.  B.  5 ;  ^wiy  v.  Bowden,  5  El. 
&  B.  714,  S.  C.  25  L.  J.  Q.  B.  49  :  in  error  6  El.  &  B.  953,  8.  C.  26  L.  J. 
Q.  B.  3 :  Barwick  y.  Bitba  26  L.  J.  G.  P.  280 :  FoU  t.  Ceieoviek,  80  L.  J. 
C.  P.  102 :  Danube  and  Black  Sea  Bailmy  t.  Xenos,  31  L.  J.  C.  P.  84; 
and  Mayne  on  Damages,  pp.  79,  80. 


appellate  Sunsiliictton  {a) 

Special  Appeal  No,  53  of  1862. 

Gurumu'rtti  NA'rupu Appellant 

Pa'ppa'  Na'tu  ju Respondent, 

When  a  Court  has  granted  a  review,  the  High  Court  on  appeal  will 
not  interfere,  though  the  grounds  for  granting  the  review  may  have  been 
improper  or  insufficient. 

On  an  en<|uiry  whether  a  signature  is  genuine,  the  signature  cannot  ^ 
be  compared  with  a  document  not  before  the  Court,  or  with  one  of  which 
the  autnenticity  is  disputed. 

THIS  was  a  special  appeal  against  the  decree  of  J.  RatlifF, 
the  Civil  Judge  of  Bellary,  in  Appeal  Suit  No.  245  of 
Janaary  20.  1861,  in  which  he  reviewed  and  reversed  a  decision  of  his 
'^'•-'•^^•^3  predecessor  P.  Irvine,  reversing  the  District  Munsifsjudg- 

ment  in  favour  of  the  plaintiff  in  Original  Suit  No,  574  of 

1861. 

The  plaintiff  sued  on  a  bond  allied  to  have  been, 
executed  by  the  first  defendant.  This  defendant,  P&pp&  N&- 
yu^u,  pleaded  that  the  bond  was  a  foigery.  The  District 
Munsif  decreed  for  the  plaintiff:  the  defendant  appealed^ 
and  Mr.  Irvine  reversed  the  decree. 

Mr.  Batliff,  Mr.  Irvine's  successor,  granted  a  review  of 
judgment,  caused  the  defendant  to  make  a  signature  before 
the  Court,  and  then  compared  the  signature  to  the  bond 
.  with  this  and  with  four  others  of  the  same  party,  procured 
from  the  superintendent  of  police  and  the  office  of  the  dis* 
triet  engineer.  From  this  evidence  Mr.  Ratliff  came  to  the 
eondufiion  that  the  bond  was  not  a  forgery,  and  decided 
against  the  defendant. 

(rt)  Present  Scotland,  C.  J.  and  Frere,  J. 


1863. 
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Mr.  BatliflTs  judgment  contained  the  following  passages :       1868. 

January  26. 

"  3.    That  the  original  of  exhibit  No.  I,  filed  by  de-   S-  ^-  ^o.  53^ 

fendant  is  as  presently  pleaded,  a /orgrery,  appears  clear  from  ^—^ ^— 

the  documents  filed  by  plaintiff  in  support  of  the  allegation, 
whilst  it  would  further  appear  from  a  communication  made 
to  this  Court  by  the  district  engineer,  under  date  3rd  July 
1862,  and  in  reply  to  a  question  on  the  subject,  that  defend- 
ant waa  dismissed  from  his  situation  in  the  department  of 
public  works  for  similar  nefarious  proceedings,  to  wit  for 
tampering  with  certain  vouchers  in  the  office,  and  in  one  of 
his  documents  forged  Mr.  Ross's  signature. 

"  '4.  The  Government  vakil  has  on  oath  given  evidence 
on  review-hearing  tending  very  strongly  to  support  the 
bon&  fide  character  of  the  bond  sued  on. 

"  5.  CJonvinced  in  his  own  mind  that  the  signature  at 
foot  of  said  bond  was  made  by  defendant  himself,  and  it 
being  evident,  morever,  that  said  defendant  has  attempted 
to  support  his  repudiation  of  the  document  by  having  re- 
course to  forgery,  as  well  as  inferable  that  he  is  anything 
but  unaccustomed  to  resort  to  said  nefEurious  tactics,  the  civil 
judge  unhesitatingly  rejects  his  appeal,  and  confirms  the  ori- 
ginal decree  passed  against  him,  assessing  him,  with  all  subse- 
quent costs." 

Mayne,  for  the  appellant,  the  plaintiff:  First,  Mr.  Rat- 
liff  had  no  jurisdiction  to  review  Mr.  Irvine's  decision  on 
a  mere  question  of  &ct8.  Counsel  referred  to  ss.  376,  378 
of  Act  VIII  of  1859. 

Secondly,  none  of  the  documents  with  which  the  Civil 
Judge  compared  the  signature  to  the  bond  were  filed ;  and 
as  it  does  not  appear  that  they  were  either  proved  or  admit- 
ted, he  could  not  compare  the  bond-signature  with  them. 

Brcmson,  for  the  respondent:  Whether  the  Court  acted 
rightly  or  wrongly  in  granting  the  review  is  not  matter  of 
appeal.  It  lay  in  the  discretion  of  the  Court,  and  its  order 
was  final.    Sea  378  of  Act  VIII  of  1859,  applies. 

Scotland,  C.  J. : — ^The  first  ground  of  objection  on  the 
part  of  the  appellant  is  that  the  Civil  Judge  had  no  autho- 
rity to  review  the  decision  of  his  predecessor  on  a  mere 
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1868.        question  of  feu^ts ;  and  we  are  called  on  to  decide  whe- 

Jdnudrv  26 

s,  A.  No.  53  ^^^  ^^  ^^*'  ^^  Court  can  upon  appeal  entertain  the  ques- 
^f  ^^^^'  tion  of  whether  the  Court  below  properly  exercised  its 
jurisdiction  to  review.  Now  sec.  376  of  the  Civil  Procedure 
Code  (Act  VIII  of  1859)  enacts  that  any  person  consider- 
ing himself  aggrieved  by  a  decree  of  any  of  the  Courts 
therein  mentioned,  and  who  from  the  discovery  of  new  mat- 
ter or  evidence  which  was  not  within  his  knowledge,  or 
could  not  be  adduced  by  him  at  the  time  when  such  decree 
was  passed,  or  from  any  other  good  and  sufficient  reason, 
may  be  desirous  of  obtaining  a  review  of  the  judgment 
passed  against  him,  may  apply  for  a  review  oS  judgment  by 
the  Court  which  passed  the  decree.  Therefore  in  order  to 
entitle  him  to  apply  for  a  review,  the  party  must  shew  the 
Court  either  that  some  matter  or  evidence  has  been  discover- 
ed since  the  passing'  of  the  former  decree,  or  that  there  is 
some  matter  or  evidence  which  he  could  not  then  produce, 
or  that  there  is  some  other  good  and  sufficient  reason. 
Section  377  tiben  provides  within  what  time  and  on  what 
paper  the  application  should  be  made;  and  then  section 
378  mentions  the  circumstances  under  which  the  Court 
is  to  make  an  order,  whether  for  rejecting  the  application  or 
granting  the  review.  This  is  the  important  section  here. 
It  runs  as  follows : — *^  Kthe  Court  shall  be  of  opinion  that 
there  are  not  any  sufficient  grounds  for  a  review,  it  shaU  re- 
ject the  application,  but  if  it  shall  be  of  opinion  that  the 
review  desired  is  necessary  to  correct  an  evident  error  or 
omission,  or  is  otherwise  requisite  for  the  ends  of  justice,  the 
Court  shall  grant  the  review,  and  its  order  in  either  ease, 
whether  for  rejecting  the  application,  or  granting  review, 
«AaZi  be  finaly'  and  concludes  with  a  proviso  as  to  giving 
notice  to  the  opposite  party.  Passing  over  sec.  379  as  hav- 
ing no  application  to  the  present  case,  we  come  to  sec.  380, 
which  enacts  that  "  when  an  application  for  a  review  of 
judgment  is  granted,  a  note  shall  be  made  in  the  register  of 
suits  or  appeals  (as  the  case  may  be),  and  the  Court  shall 
give  such  order  in  regard  to  the  re-hearing  of  the  suit  as  it 
may  deem  proper  in  the  circumstances  of  the  case." 

When  once,  then,  the  Court  has  thought  it  right  to 
grant  the  review,  the  case  is  placed  precisely  in  the  situa- 
tion of  a  suit  to  be  reheard  on  the  grounds  put  forward  as 
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the  grounds  for  applying  for  a  review,  and  the  court's  order       1868. 
granting  the  review  becomes  final  under  the  provision  in   ^"^^^  ^^' 
section  378,  and  it  cannot  afterwards  be  objected  upon  appeal      ofi868. 
that  the  reasons  for  granting  the  review,  or  in  other  words 
the  rehearing,  were  improper  or  insufficient.     According 
to  the  old  Regulation  XY  of  1816  the  Court  below  could  not 
grant  a  review.    Parties  requiring  a  review  had  to  go  to  the 
$adr,  and  questions  like  the  present  could  not  have  arisen. 
We  must  take  for  granted  that  the  legiskture  had  this  regu- 
lation before  their  mind  when  they  enacted  section  378,  and 
that  in  transferring  the  power  to  grant  a  review  to  the 
court  making  the  decree,  it  was  intended  that  the  exercise 
of  discretion  as  to  the  order  granting  a  review  should  be 
final,  and  not  subject  to  appeal. 

As  to  the  second  ground  of  objection,  there  is  no  doubt 
that  in  every  case  of  proof  of  handwriting  by  comparison  you 
must  first  shew  the  genuineness  of  the  writing  with  which  the 
comparison  is  made.  Formerly  you  could  not  as  a  rule 
prove  a  party's  handwriting  to  a  document  by  comparing 
it  with  others  in  his  handwriting  unless  these  were  evidence 
in  the  cause  and  admitted  or  proved  to  be  in  his  hand- 
writing. Then  Act  V  of  1855^a^  was  passed,  and  section  48 
of  that  Act  provides  that  ''  on  an  enquiry  whether  a  signa- 
ture, writing  or  seal  is  genuine,  any  undisputed  signa- 
lure,  writing  or  seal  of  the  party,  whose  signature,  writing 
or  seal  is  under  dispute,  may  be  compared  with  the 
disputed  one,  though  such  signature,  writing  or  seal  be  on 
an  instrument  which  is  not  evidence  in  the  cause."  Now 
in  the  present  case,  if  it  had  appeared  that  the  Civil  Judge 
had  compared  the  signature  to  the  bond  with  a  document 
not  before  the  Court,  or  with  one  whose  authenticity 
was  disputed,  this  would  have  been  an  illegal  act.  But  sec. 
48  provides  that  comparison  may  be  made  with  undisputed 
signatures  on  instruments  which  are  not  evidence  in  the  cause, 
and  this  is  all  that  appears  to  have  been  done  here.  There 
is  nothing  to  lead  to  the  inference  that  these  instruments 
were  disputed,  and  we  must  therefore  take  it  that  they  were 
undisputed ;  if  so,  Mr.  Mayne's  objection  falls  to  the  ground 


(a)  Compare  the  Common  Law  Procedure  Act  1854,  17  &  18  Vict, 
c.  125,  59.  27, 103, 
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180S.  80  far  as  it  relates  to  the  documents  not  appearing  to  have 
xT^o.  58  ^^^^^  admitted  or  proved  It  further  appears  that  the  docu- 
^  1862'  ments  were  duly  filed.  We  accordingly  must  dismiss  the 
appeal^  not  however  without  remarking  that  the  Civil  Judge 
seems  to  have  acted  most  irregularly  in  receiving  and  re- 
ferring to  a  commimication  firom  the  district  engineer,  in 
answer  to  a  question  which  appears  to  have  been  sent  him 
on  the  subject  of  the  defendant's  character.  We  cannot  sup- 
pose that  this  communication  was  allowed  improperly  to 
influence  the  Civil  Judge's  mind,  and  therefore  do  no  more 
than  refer  to  it. 

Frere^  J.  concurred. 

Appeal  dismisHtd. 


appellatt  Sun^ution  {a) 

Original  Suit  No.  11  of  1862. 

Ra'mji  Madauji  agoAnst  RajStoa'tta  Chetti. 

A  document  given  to  a  witness  as  a  script  to  refresh  his  memoryia 
not  "  receiTed  in  evidence"  within  the  meaning  of  section  39  of  Act  VllI 
of  1859,  and  need  not  therefore  have  been  prodooed  when  the  plaint 
was  filed. 

In  »n  action  bv  the  vendee  against  the  vendor  for  breach  of  a  con- 
tract to  deliver  gooos  *'  in  two  or  three  days,"  i-^Held  that  the  measure  of 
damages  was  the  difference  between  the  contract*price  and  the  price  which 
similar  goods  bore  on  the  lapse  of  a  reasonable  time  for  delivery,  not  less 
than  three  days  from  the  date  of  the  contract. 

1888.  rriHE  plaintiff  claimed  rupees  35,090,  the  difference  be* 
/«t.22,27^g8.  X  tween  the  market-price,  at  rupees  220  per  kha^^i  (600 
Vl882.  fl>)  a^d  the  contract-price  of  300  bales  of  western  cotton, 
weighing  180  khaii4is,  sold  to  him  by  the  defendant  on  the 
2nd  of  July  1862  at  115-8-0  rupees  per  khan4i,  and  of  100 
bales  of  the  same  cotton,  weighing  60  kha^dis,  sold  on  the 
13th  of  July  1862,  at  rupees  132  per  khai]i4i. 

It  appeared  from  the  evidence  that  there  were  three 
contracts  between  the  parties.  The  first,  entered  into  on 
the  25th  of  June  1862,  was  for  200  bales ;  the  second,  on  the 

{a)  Present  Scotland,  C.  J.  and  Bittlcston,  J. 
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2nd  of  July  was  for  100  bales;  and  the  third,  on  the  llUi  ^^  glft^'^^j^ 
July,  was  for  100  bales.    None  of  the  contracts  were  in  o.&  \o.  il 
writing ;  but  it  was  proved  that  the  agreement  in  each  was     ff^^^^- — 
tiiat  delivery  should  be  made  "^  in  two  or  three  days"  from 
the  date  thereof 

Under  the  first  contract  197  bales  of  white  cotton  were 
with  the  assent  of  the  buyer,  delivered  between  the  15th 
and  the  20th  of  August  1862;  and  it  appeared  that  by 
mutual  assent  the  matter  was  kept  open  till  the  end  of 
August.  Then  the  defendant  tendered  a  further  quantity  of 
cotton.  The  plaintiff  went  to  his  screw-godown,  where  certain 
bales  were  shewn  him.  These  were  found  to  contain  infe- 
rior white  western  cotton  :  the  others  were  red.  The  plaintiff 
accordingly  refused  to  receive  them,  whereupon  the  defend- 
ant said  to  him,  "  If  you  don't  choose  to  have  that  you 
may  go  elsewhere." 

The  AdvoccUe  General,  Norton  and  Mayne  for  the 
plaintiff 

Branson  and  Arthur  Branson  for  the  defendant, 

A  book  of  the  plaintiff's,  containing  a  memorandum  of 
one  of  the  contracts,  had  not  been  produced  in  Court  when 
the  plaint  was  presented.  And  in  the  course  of  the  case^ 
Norton,  while  examining  the  plaintiff,  was  about  to  put  the 
book  into  his  hand  that  he  might  use  it  as  a  script  to  refresh 
his  memory  witli  respect  to  the  contract,  when 

Bran«o7i  objected  that  this  was  merely  a  mode  of  giving 
evidence  of  the  contents  of  a  document  which  ought  to  have 
been,  but  was  not,  produced  when  the  plaint  was  presented. 
Section  39  of  Act  VIII  of  1859,  enacts  that  such  a  document 
shall  not  be  received  in  evidence  on  behalf  of  the  plaintiff 
at  the  hearing  of  the  suit  without  the  sanction  of  the  Court; 
and  in  the  present  case  such  sanction  had  not  been  obtained 
and  ought  not  to  be  given.  He  also  referred  to  section  128 
of  the  same  Act,  which  provides  that  "  no  documentary  evi- 
dence of  any  kind  [not  produced  at  the  first  hearing],  which 
the  parties,  or  any  of  them,  may  desire  to  produce  shall  be 
received  by  the  Court  at  any  subsequent  stage  of  the  pro- 
ceedings, unless  good  cause  be  shown  to  its  satisfiaction  for 
the  non-production  thereof  at  the  first  hearing." 
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Jan  22  2^7<^28  SCOTLAND,  C.  J : — The  sections  relate  to  documents  re-* 

o.&No.  11   lied  upon  as  themselves  evidence  in  support  of  the  case  of 

— y  ^^  • —  the  respective  parties.  For  the  purpose  of  respecting  the 
memory  of  a  witness  a  document  may  be  used  which  is  not 
evidence  in  itself;  and  on  the  present  occasion  it  is  sought 
to  use  the  memorandum  only  as  a  means  of  refreshing  the 
memory  of  the  witness  and  not  as  evidence  in  itself.  We 
cannot  therefore,  I  think,  say  that  it  is  "received  in  evi-^ 
dence"  within  the  meaning  of  the  sections. 

BrrTLESTON,  J.  concurred,  and  the  objection  was  over- 
ruled. 

The  case  then  proceeded,  and  resulted  in  a  judgment' 
for  the  plaintiff.  The  following  is  such  portion  of  the  Chief 
Justice's  judgment  as  related  to  the  rule  for  measuring  the 
damages  awarded. 

Scotland,  C.  J. : — This  is  an  action  by  the  vendee 
against  the  vendor  for  not  delivering  cotton,  and  the  only 
point  of  law  which  calls  for  our  decision  is  what  is  the  rule 
as  to  damages  for  breach  of  a  contract  to  deliver  goods  "  in 
two  or  three  days"  from  the  date  of  the  contract?  Where  a 
time  for  delivery  is  fixed  the  rule  in  such  cases  is  that 
their  measure  is  the  difference  between  the  price  agreed  on 
and  that  which  goods  of  a  like  description  and  quality  bore 
at  the  time  when  the  goods  contracted  for  ought  to  have 
been  delivered.  When  no  time  is  fixed  for  delivery,  then 
we  must  consider  the  price  at  which  similar  goods  could 
have  been  obtained  on  the  lapse  of  a  reasonable  time  for 
delivery  (a).  In  the  present  case  we  think  the  question 
simply  is  whether  a  reasonable  time  had  elapsed  ?  For  the 
expression  "  two  or  three  days",  under  the  circumstances  in 
evidence  here,  means,  I  think,  a  reasonable  time  not  less  than 
three  days.  It  clearly  does  not  mean  a  specific  time  termi- 
nating at  the  end  of  three  days  ;  and  we  cannot  hold  that 
the  mere  fact  of  non-delivery  within  two  or  three  days  is 
such  a  breach  as  to  require  the  measure  of  damages  to  be 
ascertained  by  reference  to  the  price  of  cotton  on  the  day 
after  the  three  days  had  expired.  The  parties  I  think,  in- 
tended that  a  reasonable  time  for  delivery  should  be  allowed. 


Damages  were  assessed  at  Rs.  32,690,  with  costs,  nine 
days  being  allowed  as  a  reasonable  time  for  delivery. 
fa)  See  ManntkDdt  r,  Bakga^A  CheHitupra,  p.  162. 
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4^nffmal  Surfeliittion  (a) 

Ecdeaiastical  Side, 

In  ihe  Ooods  of  Simpson  deceased. 

Wliere  letters  of  administration  wMch  had  been  granted  to  the  Ad- 
sninistrator  General  of  Madras  were  recalled,  and  he  had  merely  taken 
maiToal  possession  of  cash.  Government  promissory  notes  and  the  title- 
4eeds  of  leaseholds  belonging  to  the  deceased,  the  High  Conrt,  under 
section  22  of  Act  YIIX  of  1855,  allowed  him  commission,  at  the  rate  of 
2^  per  cent.,  on  the  cash  and  the  value  of  the  notes,  but  refused  to  allow 
it  on  the  leaseholds. 

AYNE  moved  under  section  21  of  Act  VIII  of  1855,       18«8. 

M  JoMwtty  80. 
that  an  order  might  be  made,  revoking  the  letters  of • 

administration  to  the  estate  and  effects  of  Aitken  Megget 

Simpson,  formerly  of  Madras,  but  late  of  9  Merchiston  Park, 

Edinburgh,  deceased,  granted  to  the  Administrator  General 

of  Madras ;  and  that  letters  of  administration  to  the  said 

estate  and  effects  of  the  said  A.  M.  Simpson  (with  his  will 

annexed)  within  the  jurisdiction  of  this  Court  might  be 

granted  to  James  Short,  Esq.,  as  the  attorney  of  the  trustees 

and  executors  in  the  said  will  named. 

The  following  facts  appeared  from  Mr.  Short's  petition 
on  which  the  motion  was  grounded. 

Mr.  A.  M.  Simpson,  formerly  of  Madras,  a  British  sub- 
ject residing  in  Edinburgh,  died  there  on  the  3rd  of  July 
1862,  having  by  his  will,  dated  the  28th  of  June  1862,  ap- 
pointed four  persons  sole  general  disponees  in  trust  and  exe- 
cution thereof. 

The  testator  left  property  to  be  administered  within 
the  ordinary  original  jurisdiction  of  this  Court,  consisting 
of  cash.  Government  promissory  notes,  leasehold  lands  and 
stock  in  trade. 

In  October  1862^  the  Administrator  General  of  Madras, 
Mr.  J.  Miller,  applied  for  letters  of  administration  to  Mr. 
Simpson's  estate,  and  thereupon  received  notice  from  Messrs. 
Binny  and  Co.  of  Madras,  that  Mr.  Simpson  had  left  a  will, 
that  they  had  been  requested  to  administer  to  the  estate, 
and  that  they  had  sent  home  the  instructions  necessary  tQ 
enable  the  executors  to  empower  them  to  do  so. 

(0)  Present  Scothmd,  C.  J.  and  Bittloston,  J. 
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I8fi3.  Mr.  Miller,  however,  told  Messrs.  Binny  and  Co*  that  he 

^^^^^ — L  was  bound  by  the  Act  to  proceed,  and  did  not  withdraw  hia 

application;  and  on  the  3rd  of  November   1862    letters  of 

administration  to   Mr.  Simpson's  estate  and  effects   were 

granted  by  this  Court  to  the  Administrator  General. 

The  trustees  and  executors  reside  in  Scotland  ;  and  by 
a  deed-poll,  dated  the  8th  November  1862,  they  constituted 
the  petitioner  Mr.  James  Short  of  Madras  their  attorney  to 
establish  proper  titles  in  their  persons  as  general  disponees 
and  executors  as  aforesaid  to  the  lands,  hereditaments,  debts, 
chattels  and  effects,  real  and  personal,  which  belonged  to  the 
testator. 

On  the  11th  of  December  1862,  Messrs.  Bitchie  and 
Shaw,  Mr.  Short's  proctors,  gave  notice  to  the  Administrator 
General  that  they  had  in  their  possession  the  testator's  will 
and  intended  to  apply  immediately  for  the  order  now  moved 
for.  They  also  intimated  that  Mr.  Short  would  pay  all  costs 
thitherto  incurred  by  the  Administrator  General. 

Nothing  however,  resulted  from  this  notice ;  and  on  the 
24th  of  January  1863^  Mr.  Ritchie,  of  the  firm  of  Ritchie 
and  Shaw,  iuldressed  the  following  letter  to  the  Administra- 
tor  Qenei'al : — 

"  Madras,  24<A  Jamuarjf  1863. 
My  dear  Sir, 

With  reference  to  my  conversation  with  you  yesterday 
on  the  subject  of  Mr.  Short's  application  for  the  revocation 
of  the  letters  of  administration  granted  to  you  in  Simpson's 
estate,  and  with  a  view  to  save  the  expense  of  taking  in 
counsel  on  each  side  on  this  application,  he  will  agree  to 
your  retaining  2J  per  cent,  commission  on  the  Government 
Promissory  Notes  and  cash  recovered  by  you  and  in  your 
hands,  but  no  commission  on  the  lands  and  other  estate. 

If  you  agree  to  this,  please  say  so  at  once :  if  not  I  am 
instructed  to  withdraw  this  offer,  and  the  question  of  your 
commission  in  this  case  must  be  left  to  the  Court. 

Your's  faithfully, 

(Signed)    A.  M.  RITCHIE." 

J.  Miller,  Esq. 
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ThR  Advocate  General  Norton,  and  Bnmeon  for  the       ^8^8-  ^ 

January  30. 

Administrator  QeneraL  "~~  ~ 


The  argument  turned  altogether  on  the  construction  of 
the  following  sections  of  Act  VIII  of  1855  ("  An  Act  to 
amend  the  law  relating  to  the  office  and  duties  of  Adminis- 
trator General.") : — 

XXI.  If  an  executor  or  next  of  kin  of  the  deceased, 
who  shall  not  have  been  personally  served  with  a  citation, 
or  had  notice  thereof,  in  time  to  appear  in  pursuance  there- 
of, shall  establish  to  the  satisfaction  of  the  Court  a  claim  to 
probate  of  a  will  or  to  letters  of  administration  in  prefer- 
ence to  the  Administrator  General,  any  letters  of  adminis- 
tration which  shall  be  granted  by  virtue  of  this  Act  to  the 
Administrator  General,  may  be  recalled  and  revoked,  and  pro- 
bate may  be  granted  to  such  executor,  or  letters  of  adminis- 
tration granted  to  such  other  person  as  aforesaid.  Provided 
that  no  letters  of  administration,  which  shall  be  granted  to 
the  Administrator  General,  shall  be  revoked  or  recalled  for 
the  cause  aforesaid,  except  in  cases  in  which  a  will  or  codi- 
cil of  the  deceased  shall  be  proved,  unless  the  application 
for  that  purpose  shall  be  made  within  one  year  after  the 
grant  to  the  Administrator  General,  and  the  Court  shall  be 
satisfied  that  there  has  been  no  unreasonable  delay  in  mak- 
ing the  application,  or  in  transmitting  the  authority  under 
which  the  application  shall  be  made. 

XXII.  If  any  letters  of  administration,  which  shall  be 
granted  to  the  Administrator  General  in  pursuance  of  this 
Act,  shall  be  revoked,  the  Court  may  order  the  costs  of  ob- 
taining such  letters  of  administration  and  the  whole  or  any 
part  of  any  commission  which  would  otherwise  have  been 
payable  under  this  Act,  together  with  the  costs  of  the  Admi- 
nistrator General  in  any  proceedings  taken  to  obtain  such  re- 
vocation, to  be  paid  to  or  retained  by  the  Administrator  Ge- 
neral out  of  ajiy  assets  belonging  to  the  estate. 

XXVI.  The  Administrator  General  of  each  of  the  said 
Presidencies  under  any  letters  of  administration  which  shall 
be  granted  to  him  in  his  official  character,  or  under  any 
probate  which  shall  be  granted  to  him  of  a  will  wherein  he 
shall  be  named  as  executor  by  virtue  of  his  office,  and  the 
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1863.      Administrator  General  of  Madras  under  any  letters  of  ad- 
Januanf  80.    j^jj^jg^^^j^j^  which  are  vested  in  him  by  Section  V  of  this 
Act,  shall  be  entitled  to  receive  a  commission,  at  the  follow- 
ing rates. respectively ;  viz. 

The  Administrator  General  of  Bengal  at  the  rate  of  3 
per  cent,  and  the  Administrator  General  of  Madras  and 
Bombay  respectively  at  the  rate  of  5  per  cent,  upon  the 
amount  or  value  of  the  assets  which  they  shall  respectively 
collect  and  distribute  in  due  course  of  administration. 

XXVII.  The  commission  to  which  the  Administrator 
General  of  each  of  the  said  three  Presidencies  shall  be  en- 
titled, is  intended  to  cover  not  merely  the  expense  and  trou- 
ble of  collecting  the  assets,  but  also  his  trouble  and  respon* 
sibility  of  distributing  them  in  due  course  of  administra- 
tion. It  is  therefore  enacted,  that  one  half  of  such  commis- 
sion shall  be  payable  to  and  retained  by  such  Administrator 
General  upon  the  collection  of  the  assets,  and  the  other  half 
thereof  shall  be  payable  to  the  Administrator  General  who 
shall  distribute  any  assets  in  the  due  course  of  administra- 
tion and  may  be  retained  by  him  on  such  distribution.  The 
amo\mt  of  the  commission  lawfiilly  retained  by  an  Adminis- 
trator General  upon  the  distribution  of  assets  shaU  be  deem- 
ed a  distribution  in  the  due  course  of  administration  within 
the  meaning  of  this  Act. 

Scotland,  C.  J. : — We  have  given  this  case  our  best 
consideration,  and  have  come  to  the  conclusion,  that  as  res- 
pects the  Government  promissory  notes  and  the  cash,  the 
Administrator  General  is,  but  as  respects  the  leaseholds,  he 
is  not  entitied  to  commission.  That,  substantially,  is  the 
result  at  which  we  haVe  arrived. 

The  first  question  is  as  to  our  jurisdiction  under  section 
21  to  recall  the  Administrator  CreneraFs  letters  of  administra- 
tion, and  to  grant  probate  or  letters  of  administration  to  the 
executor  or  next  of  kin  of  the  deceased.  Our  discretionary 
power  to  recall  letters  granted  to  the  Administrator  General, 
where  no  will  or  codicil  is  proved,  depends  on  two  points — 
first,  whether  or  not  the  application  to  revoke  is  made  within 
one  year  after  the  grant  to  the  Administrator  General ;  and, 
secondly,  whether  or  not  there  has  been  unreasonable  delay 
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in  making  the  application,  or  in  transmitting  the  authority       1863. 

under  which  such  application  is  made.    But  in  the  present 

ease  there  is  a  will,  and  under  the  circumstances  before  the 
Court  it  is  clear  that  the  letters  of  administration  granted  to 
the  Administrator  General  must  be  recalled  and  revoked. 
Then  the  22d  section  provides  that  on  such  revocation  we 
may  order  the  Administrator  Q^ieral's  costs  of  obtaining  the 
letters  of  administration,  and  the  whole  or  any  part  of  the 
commission  to  which  he  would  otherwise  have  become  enti- 
tled under  the  Act,  together  with  the  costs  of  any  proceed- 
ings to  obtain  such  revocation,  to  be  paid  to  or  retained  by 
him  out  of  the  assets.  Then  the  27th  section,  after  stating 
what  expenses  and  trouble  the  commission  is  intended  to  re- 
coup ^d  remunerate,  enacts  that  one-half  of  such  commis- 
sion shall  be  payable  to  and  retained  by  the  Administrator 
Qeneral  upon  the  collection  of  the  assets,  and  the  other  half 
shall  be  payable  to  the  Administrator  General  who  shall  dis- 
tribute assets  and  may  be  retained  by  him  upon  such  distri- 
bution. Now,  unless  Mr.  Norton's  argument  be  well  founded, 
there  can  be  no  doubt  that  the  general  jurisdiction  given  to 
the  Court  by  the  22nd  section  continues  to  exist,  though 
here  the  Administrator  General  has  retained  the  commission. 
Mr.  Norton  argues  that  if  the  Administrator  General  is  in  a 
situation  to  retain  his  commission,  the  court  has  no  jurisdic- 
tion to  interfere  but  it  is  quite  clear,  I  think,  that  the  dis- 
cretion given  by  section  22  applies  to  cases  coming  within 
section  27. 

Then  as  to  the  question  respecting  what  was  meant  by 
"  collecting  the  assets."  There  is  no  doubt  that  the  word 
'^  assets"  includes  leaseholds  as  well  as  cash  and  promissory 
notes.  But  then  has  there  been  any  *  collection'  of  these 
leaseholds  and  notes  ?  It  cannot,  I  think,  be  reasonably  said 
that  there  may  not  be  cases  where  assets  have  been  collected 
though  they  have  not  been  realized  by  sale  or  by  actual  re- 
ceipt or  possession.  On  the  other  hand,  it  cannot  be  doubt- 
ed that  where  they  have  been  realized  ready  for  distribution, 
they  may  equally  be  said  to  be  collected.  It  seems  to  me 
that  under  sections  22  and  27  the  question  is  one  for  the 
discretion  of  the  court,  and  that  in  the  present  case  the  claim 
as  regards  the  Government  promissory  notes,  and  as  to  the 
leaseholds  must  be  dealt  with  differently.   Now  it  is  import- 
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1868.        ant  to  see  for  what  the  commission  is  given.      Section  27 
^""^^ — '-  declares  that  it  is  intended  to  cover  not  merely  the  expense 
and  trouble  of  collecting  the  assets,  but  also  his  trouble  and 
responsibility  in  distributing  them  in  due  course  of  adminis- 
tration.    It  is  conceded  that  if  cash  or  bank  notes  had  been 
left  in  the  testator  s  chest,  and  the  Administrator  Qeneral 
had  done  nothing  more  than  open  the  chest  and  take  them 
out,  he  would  have  been  entitled  to  commission,  for  as  to 
such  assets  nothing  would  remain  to  be  done  but  to  dis- 
tribute them  to  the  persons  entitled.    But  then  it  is  con- 
tended that  Qovemment  promissory  notes  are  choses  in  ac- 
tion, and  that  until  they  have  been  realized,  no  commission 
can  become  receivable.     I  have  already  said  that  a  '  collec- 
tion' of  assets  does  not  necessarily  involve  their  realization ; 
and  I  think  we  must  hold  that  these  notes  have  been  col- 
lected within  the  meaning  of  the  section,  so  as  to  entitle  the 
Administrator  General  to  commission.     There  does  not  ap- 
pear to  have  been  any  '  expense,'  but  there  has  been  the 
trouble  of  appljring  for  and  obtaining  actual  possession  of 
the  notes.    I  cannot  see  any  substantial  difference  between 
the  case  put  of  taking  bank-notes  or  cash  out  of  a  chest 
and  obtaining  possession  of  these  Government  promissory 
notes.    The  commission  is  resisted  on  the  ground  that  they 
have  not  been  converted ;  but  when  one  looks  at  their  nature 
and  the  fact  that  they  can  at  once  be  sold  in  the  market,  it 
would  be  drawing  quite  too  fine  a  distinction  if  we  made  any 
difference  between  these  notes  and  the  others.     I  therefore^ 
think  the  Administrator  General  entitled  to  the  commission 
of  2,\  per  cent  on  the  Government  promissory  notes. 

With  regard  to  the  leaseholds  I  think  the  claim  to  com- 
mission is  not  brought  fairly  within  the  provisions  of  the 
27th  section.  What  '  expense'  or  '  trouble'  has  the  Admi- 
nistrator General  incurred  in  reference  to  these  leaseholds  ? 
The  evidence  shews  that  all  he  did  was  to  take  the  title- 
deeds  which  were  handed  over  to  him.  He  incurred  no 
'  responsibility'  by  so  doing.  As  regards  these  deeds  he  be* 
comes  merely  a  conduit-pipe  for  the  person  obtaining  pro- 
bate.  I  think  that  in  the  exercise  of  our  discretion  we  can- 
not allow  the  Administrator  General  commission  in  respect  of 
the  Icaseliolds.  Tliey  cannot  be  considered  as  assets  in  coUectr- 
ing  which  he  has  incun'ed  expense  or  taken  trouble. 
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Then  aa  to  allowing  the  costs  of  obtaining  the  letters  of        18<^- 

administoation.  It  has  been  urged  that  the  Administrator  Ge- ^ — '— 

neral  knew  of  the  will.  No  doubt  he  did :  Messrs.  Binny 
and  Co.  gave  him  notice  that  Mx.  Simpson  had  left  a  will : 
Mr.  Miller  replied  that  he  was  bound  under  the  Act  to  pro- 
oeed  ;  and  he  did  proceed  accordingly.  I  am  not  prepared  to 
say  that  strictly  he  was  wrong.  By  section  11  of  Act  VIII  of 
1855  if  no  person  shall  within  one  month  after  the  deceased's 
death  have  applied  for  probate  or  letters  of  administratioUi 
the  Administrator  General  is  required  within  a  reasonable 
time  after  he  shall  have  had  notice  of  the  death,  to  take  pro- 
ceedings to  obtain  letters  of  administration.  And  section 
19  of  the  same  Act  expressly  provides  that  no  notice  of  a 
wiU  shall  affect  the  Administrator  General  unless  within  the 
period  of  one  month  from  the  time  of  giving  such  notice 
proceedings  be  commenced  to  prove  the  will  or  to  cause  the 
letters  of  administration  to  be  revoked,  nor  unless  such  pro- 
ceedings be  prosecuted  without  unreasonable  delay.  I  have 
further  no  reason  to  doubt  that  the  Administrator  General 
in  what  he  did  acted  conscientiously;  and  under  the  circum- 
stances I  think  his  costs  of  obtaining  administration  should 
be  allowed. 

Then  as  to  the  costs  of  this  application.  Mr.  Ritchie's 
letter  of  the  24th  January  1863  offers  the  Administrator 
General  exactly  what  we  now  give  him,  and  it  could  hardly 
have  been  doubted  that  this  was  not  a  proper  case  for  claim- 
ing strictly  the  2  J  per  cent,  on  the  leaseholds.  I  think  Mr. 
Miller  s  costs  of  this  application  ought  not  to  be  paid  out  of 
the  estate. 

BrrTLESTOir,  J. : — ^Two  cases  may  arise  upon  iliis  A^., 
under  sections  26  and  27  of  which  the  Administr^^  <»r  <  ''^iior«tl 
ia  entitled  to  his  commission  at  5  per  cent.  payaMf^  vt  *  wo  lii- 
ferent  times,  one-half  upon  the  collection,  tl -j  olUernpri  the 
-^listribution  of  the  assets.  One  case  is  wlieiv  li.e  a^<*^is  axc 
not  only  collected  but  fully  administered;  aiul  iu  iior  cn^^e 
it  is  unlikely  that  any  question  should  arise  as  to  w)  on  tlic 
^collecting  could  be  said  to  be  completed ;  for  of  course  ii'  he 
go  on  and  distribute,  he  must  previously  have  collected,  and 
18  entitled  to  the  whole  5  per  cent.  The  other  case  is  where 
the  Administrator  General  is,  before  distribution,  interrupted 
by  the  revocation  of  the  letters.    Then  it  wquld  seem  that 
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1868.  section  22  was  introduced  for  the  purpose  of  enabling  the 
^*^^ — '-  Court  to  exercise  its  discretion  and  to  allow  the  whole  or 
part  of  such  conunission  as  the  Administrator  General  would 
have  been  entitled  to  in  case  there  had  been  no  revocation. 
Under  that  section,  then,  the  Court  must  see,  first,  what  the 
Administrator  General  would  have  had  in  the  absence  of 
revocation,  and,  secondly,  what  in  the  discretion  of  the 
Court  he  should  now  receive.  Then  was  there  a  '  collection' 
of  the  Government  promissory  notes  ?  Although  I  entertain 
some  doubt  as  to  whether  they  were  *  coUected'  when  mere- 
ly taken  into  the  manual  possession  of  the  Administrator 
General,  yet  considering  their  ready  convertibility,  I  think, 
on  the  whole,  they  must  be  treated  like  other  valuable  chat- 
tels and  therefore  as  having  been  '  collected.' 


appellate  SurtsOitrtton  {a) 

Begular  Appeal  No,  26  of  1861. 

KuLA  Na'gabu'shasam Appellant. 

EuLA  Se'sha'chalam ResponderU, 

Where  in  a  suit  to  recover  a  sum  of  money  on  an  award  the  fire  arbi- 
trators came  to  a  decision  and  made,  dated  and  signed  a  roag[h  draft  of 
their  award,  and  the  defendant  then  withdrew  from  the  submission,  and  a 
fair  copy  was  then  made,  bearing  the  same  date  as  that  of  the  rough  draft, 
but  signed  hj  only  four  of  the  arbitrators : — Held,  that  the  award  was 
complete  at  the  date  of  the  rough  draft,  and  that  its  validity  was  not  affect- 
ed by  the  subsequent  occurrences. 

The  validity  of  an  award  cannot  be  impeached  because  the  arbitratots 
afterwards  do  an  act  required  neither  by  the  law  nor  the  terms  of  the 
submission. 

1868.       rilHIS  was  a  regular  appeal  from  the  decree  of  C.  R. 

f'T?  ^L  -*"     Felly,  the  Acting  Qvil  Judge  of  Masulipatam,  in 

^1881.     Original  Suit  No.  104  of  1859.    This  suit  was  brought  on 

an  award  to  recover  rupees  3^622-2-0,  with  interest  at  the 

rate  of  12  annas  per  cent,  per  mensem  on  rupees  1^80*9-0. 

The  Civil  Judge,  holding  the  award  valid,  decreed  for 

the  plaintiff. 

Mayne  (Veiikatardyahi  Ndyuiu  with  him)  for  the  ap- 
pellant, the  defendant 

Bra/naon  for  the  respondent,  the  plaintiff. 
The  &cts  and  arguments  appear  sufficiently  from  the 
judgment  of  the  Court,  which  was  delivered  by 

HoLLOWAY,  J. : — This  suit  was  brought  to,  recover   a 
sum  of  money  upon  an  award. 

(«)  FrMeai  Stnmge  fad  HoUoway,  J  J. 
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The  only  substantial  plea  in  the  lower  court  was  that        1868. 

Saakuary  81 

th6  defendant  had  withdrawn  from  the  submission  to  arbi-  ^  ^  ^^  ^ 
tfation  previously  to  the  making  of  the  award.  of  186^- 

The  Civil  Judge  of  Masulipatam  considered  it  establish- 
ed by  the  evidence  that  the  award  had  been  completed,  and 
a  rough  draft  of  the  decision  made,  previously  to  the  defend- 
ant's withdrawal ;  and  as  against  this  defendant  he  found, 
substantially,  for  the  plaintiff  with  costs. 

The  leading  counsel  for  the  appellant,  in  his  very  in- 
genious argument,  contended  that  the  weight  of  evidence 
was  clearly  in  £Etvour  of  the  proposition,  that  the  fair  copy 
of  the  award  which  was  signed  by  four  out  of  five  of  the  ar- 
bitrators, was  not  made  until  after  the  withdrawal,  and  that 
as  a  plain  proposition  of  law,,  the  fair  draft  was  the  award, 
and  that  no  other  evidence  whatever  was  admissible  upon 
the  subject.  We  intimated  during  the  argument  that,  the 
submission  to  arbitration  containing  no  specification  of  any 
paitictdar  method  of  awarding,  the  question  to  be  decided 
upon  the  evidence  was  whether  or  not  the  arbitrators  had  in 
truth  arrived  at  a  final  decision  upon  the  question  submitted 
to  them,  previously  to  the  announcement  of  the  defendant's 
withdrawal;  for  if  so  we  felt  clear  that  the  effect  of  that 
decision  would  not  be  neutralized  by  the  circumstance  that 
the  fidr  copy  was  executed  subsequently.  The  evidence 
given  by  the  arbitrators'  first  and  second  witnesses,  is  that 
they  met  several  times,  came  to  a  decision,  reduced  that  de- 
eision  to  writing,  and  then  transmitted  it  to  the  gumibshta, 
another  of  the  plaintifi's  witnes8es,for  the  makingof a  fiedrcopy. 

The  third  witness  called  by  both  parties  distinctly 
dhowB  that  the  decision  had  in  fact  been  come  to  and  that 
the  arbitrators  conceived  the  decision  final  upon  the  matter 
sobmitted,  for  when  asked  by  him  with  reference  to  their 
intention  to  furnish  each  party  with  a  copy,  why  they  could 
not  let  the  matter  alone*  when  the  defendant  refused  to  have 
anything  more  to  do  with  it,  they  answered  "  no :  we  have 
<some  to  a  decision^  so  we  will  offer  a  copy  to  each  party." 
The  third  witness  for  the  defence,  also,  called  for  both  par- 
ties, says  that  he  does  not  know  whether  or  not  the  &ir 
copy  was  written  previously  to  the  defendant's  withdrawal* 
We  consider  that  the  weight  of  this  evidence^  as  it  aj^pears 
to  US  wholly  uncontradiGted,  shows  that  the  purbitrators  had 
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I3ds.       come  to  a  decision  upon  the  matters  submitted  to  them  pre- 

Jtmuary  81  • 

R.  A,  No.  26  viously  to  the  letter  withdrawing  the  submiasion.  If  no- 
^  ^^^^'  thing  more  existed  the  decision  would  be  binding.  The 
arbitrators  then  drew  up  a  fidr  copy,  Affiying  to  it  the  same 
date  as  that  to  the  original  rough  draft,  thereby  shewing 
the  date  at  which  they  conceived  their  purely  judicial  func- 
tions to  have  ended.  We  are  of  opinion  that  a  vaUd  award 
having  been  made,  its  validity  cannot  be  impeached  because 
the  arbitrators  chose  subsequently  to  do  an  act  required  nei- 
ther by  the  law  nor  the  terms  of  the  submission.  The  f^ct 
that  they  did  draw  up  the  fair  copy  is  merely  evidentiary 
that  the  oral  determination  and  the  original  rough  draft 
were  not  and  were  not  intended  by  the  arbitrators  to  be  a 
completed  award.  Looking  at  native  practice  in  such  mat- 
ters, we  consider  that  this  fact  is  entirely  outweighed  by  the 
evidence  on  the  other  side,  that  a  valid  award  binding  upon 
the  parties  was  made,  and  that  the  judgment  of  the  court 
below  is  right. 

This  decision  upon  the  £eu3ts  of  the  case  renders  it  mmeoes- 
sai-y  to  notice  several  questions  upon  the  pleadings  and  the 
power  of  amendment  which  were  ably  axgued  upon  both  sides^ 

The  result  of  our  judgment  is  the  dismissal  of  this  ap- 
peal with  costs. 

Appeal  diamiaeed. 


appellate  3uris(titctton  (a) 

special  Appeal  No.  177  of  1861. 

Sri'ni'va'sa  Ayyanga'r Appellant. 

KuppAN  AvYAiTGA'R Respondent 

Special  Appeal  No.  182  of  1861. 
Ra'yan  Krishn ama'cha'riya'r. Appellant. 

KUPPANAYYAiTGA'R. .JUapovdmi^ 


A  member  of  a  Hmdii  family  eamiot  as  such  inherit  the  propuri^  of 

taken  oat  of  that  family  by  adoption. 

The  severance  of  an  adopted  son  from  his  natural  family  is  so  complete 


that  no  mutual  rights  as  to  succession  to  property  can  arise  between  tafinu 
Special  Appeal  No.  15  ^1859  affirmed. 

1868.       fTlHESE  were  special  appeals  from  the  decision  of  G.  H/ 
^^TlnL  FuUerton,  the  Officiating  Civil  Judge  of  Chingleputj, 

177  «ii  182  in  Appeal  Suits  Nos.  104  and  105  of  1861. 


{a)  Preseat  Stnags  aod  Hdlomy/ J  J; 
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Brcmaon  for  the  appellant  the  fourth  defendant,  in  Spe-       1868. 
dal  Appeal  No.  177.  .  ^^^^ 

8a4(ig<fpdchdrhi   for  the  respondent,  the  plaintiff  in     ^  ^861. 
both  appeals. 

Tirumaldchdriydr  for  the  appellant,  the  fiffch  defend- 
ant in  Special  Appeal  No.  182. 

The  &ct8  appear  from  the  following  judgment,  which 
was  delivered  by 

« 
Strange,  J. : — ^The  property  in  dispute  was  vested  in 

one  J&naki  Amm/U.  She  mortgaged  it  to  Ch^happa  N^yak- 
kan  the  ancestor  of  the  first,  second  and  third  defendants. 
J&naki  Amm&l  adopted  one  R&gava  Aiyan  who  died  im- 
married.  The  plaintiff  as  brother  of  Ranga  Aiyan,  the  na- 
tural fiither  of  R^Lgava  Aiyan,  sues  to  redeem  this  property 
ns  heir  of  Bdgava  Aiyan  in  default  of  issue  from  him. 

The  mortgagees  offer  no  objection  to  giving  up  the  pro- 
perty to  the  rightful  heir  on  dischaige  of  their  lien. 

The  fourth  defendant  tslaims  to  succeed  as  cousin  of 
J^Lnaki  Amm£l's  husband,  and  the  fifth  defendant  does  so  as 
fosterson  of  Banga  Aiyan. 

The  District  Munsif  gave  judgment  in  the  plaintiff's 
fikvour,  and  his  decision  has  been  affirmed  by  the  Acting 
CSvil  Judge. 

The  prominent  question  to  be  decided  in  this  suit  is 
whether  a  member  of  the  natural  family  can  succeed  to  one 
taken  out  of  the  family  by  adoption  ?  The  settlement  of  this 
question  depends  upon  whether  the  severance  of  the  person 
adopted  from  his  natural  family  is  so  complete  that  no  mu- 
tual rights  between  them  to  property,  in  succession  the  one 
to  the  other,  can  arise,  or  whether  the  severance  is  not  so 
thorough  a  one  as  to  shut  out  such'  succession  the  one  to 
the  other. 

In  Special  Appeal  No,  15  of  lSS9(aJ,  this  question 
came  before  the  late  $adr  Court,  when  it  was  sought  to  es- 
tablish the  succession  of  a  person  adopted  to  his  natural 

(a)  M.  S.  D.  1859,  p.  81. 
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186S.      brother.    The  pan4its,  relying    on  the  reasoning  of   Qrl 
ss,JA.Nair^^^^  Pandita^a^,  asserted  that  the  right  of  succession  did 
^^^'^^^^  exist.    But  the  Court,  after  examining  the  basis  of  their 
opinion  and  other  law  authorities,  were  satisfied    that  the 
gift  made  of  one  for  adoption  created  an  entire  and  irrevoca- 
ble severance  of  him  from  his  natural  fiumly. 

We  are  of  opinion  that  the  above  decision  is  founded 
upon  a  just  appreciation  of  the  principle  of  an  adoption, 
whereby  the  son  of  one  man  ceases  to  be  such  in  the  eye  of 
the  law  and  becomes  the  son  of  another  man,  inheriting 
thenceforth  in  his  adoptive  family  and  having  no  more  rights 
in  his  own  fanuly .  K  it  would  be  a  violation  of  that  principle 
to  allow  a  person  adopted  to  return  to  his  natural  family 
and  take  up  their  rights,  it  would  be  a  stiU  greater  violation 
thereof  to  introduce  to  the  rights  in  the  adoptive  family 
the  natural  kindred  of  the  adopted  person,  who  assuredly 
never  had  any  part  or  title  in  the  adoptive  fiamily  or  in 
their  possession. 

We  observe,  furthermore,  that  in  the  Mitdkshari,  the 
great  authority  in  this  Presidency  on  the  law  of  inheritance, 
no  place  has  been  given  in  the  natural  &mily  for  the  re-- 
introduction  into  the  line  of  heirs  of  one  taken  out  of  that 
family  by  adoption,  and  none  in  the  adoptive  &mily  for 
the  admission  of  those  in  the  natural  family. 

We  conclude,  therefore,  on  all  these  grounds  that  the 
plaintiff  has  no  title  to  represent  the  late  R%ava  Aiyan, 
and  we  consequently  reverse  the  decrees  below  and  dismiss 
the  suit  with  costs. 

Appeal  allowed. 

Note.— See  Manu,  IX,  142 :  Datiaka-Mtrndnid,  YI*  6,  7 :  BattaJUh 
Ckandrikd,  .11,  18,  19:  Sutherland,  Adoption,  p.  229:  Miidhkard,  chhp. 
I,  sec.  XL  $  32 :  3  Coleb.  Dig.  147,  148 :  Vyatmkdra  May^,  ohap.  lY, 
section  V,  {$  21,  23  :  Orastnarwfi  Que,  Perry's  Or.  Ca.  166. 

When  an  adopted  son  dies  withoat  issue  property  which  he  has  ia- 
lierited  from  his  adoptiye  father  goes  to  the  natural  heirs  of  the  latter 
S.  A.  No.  71  of  1868.    M.  S.  D.  1859,  p.  265. 
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^Page  190  line  12  from  bottom, /or  '  Cause  Courts'  read '  Causes  Court.' 
„     200    „    19  for  '  Jurissdiction'  read  'Jurisdiction.' 
„     206     „    18  for  *  NAmagiripettai'  read  '  NAmagirip^ttai.' 
„     212  in  margin,  line  2  from  bottom  for  '  Case'  read  '  R,  C' 
„     221  line  18  from  bottom  for  '  well'  read  *  weU.* 
„     241    „     10  for  '  Miyari  Ramativ&ri'  read  '  Maiydri  R&nadevari/ 

line  11  for  '  Sandiramie  Pattya'  read  '  Sandirami  Pdttya.' 
„     257  note  add    '  And  see  Mt  Imam  Bandi  v.  Hurgovind  Ghose 

4  Moo.  I.  A.  C.  403 :  Doe  v.  E.  L  Co,,  6  Moo.  I.  A.  Ca.  267/ 
„     283  line  20  add  '  Norton  contended  that  the  gardens  in  question 
were  state  property,  and  also  that  the  gift  was  void  as  there 
was  no  seisin,  nor  anything  tantamount  thereto  :  Sa4agopa- 
chdrlu's  Manual  of  Muhammjodmi  Law,  §  102,  Elberling  on 
Inheritcmce,  &c,  §  258  :  Macnaghten's  Principles  of  Muham- 
TTuxdan  Loajo,  chap.  V,  sec.  2. 
BraTison  replied. 
„     306  line  3  after  '  am'  insert '  of.' 
„    326   „    11  from  bottom  read  -nattin^T^pdiu. 
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appellate  3ar(^Crtton  (a) 

Special  Appeal  No.  563  of  1861. 

Kampilikakibasavappa Appellant 

SoMASAMUDDiBAM Respondent 

An  adjustment  of  accounts  may  be  proved  by  oral  evidence. 

THIS  was  a  special  appeal  against  a  decree  of  P.  Irvine,    j^]^^^'  « 
the  Civil  Judge  of  Bellary,  in  Appeal  Suit  No.  32  's,a'No.  56S 
of  1860  affirming  the  decision  of  the  Acting  Principal  $adr  ,   ^^  ^^^'- — 
Amin  of  Bellaiy,  in  Original  Suit  No.  10  of  1860,  who  had 
dismissed  the  plaintiff's  claim  for  rupees  2,961-14-11,  being 
the  balance  due  on  a  settlement  of  accounts.     The  ground 
taken  by  the  Civil  Judge  was  that  an  adjustment  of  ac- 
counts could  not  be  proved  by  oral  testimony. 

Brojiaon  for  the  appellant,  the  plaintiff. 

Norton  for  the  respondent,  the  defendant. 

Per  Curiam  : — Of  all  cases  in  which  oral  evidence  is 
admissible,  this  is  one  in  which  its  admission  is  most  clear 
and  unobjectionable.  With  this  observation  the  case  will 
be  remanded  for  disposal  on  the  merits. 

(a)  Present  Scotland,  C.  J.  and  HoUoway,  J. 

Note. — The  same  point  was  decided  at  the  same  time  in  Special  Jp- 
peal  No.  587  ^1861  in  which  the  appellant  in  S.  A.  No.  563  ^1861  was 
the  respondent  and  the  respondent  the  appellant. 
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appellate  3urii$liictton  {a) 

Special  Appeal  No,  1  of  1862. 

MuNiTAK Appellant. 

Periya  Kulandai  Ammai BeaponderU. 

Execution  cannot  be  obtained  on  a  merely  declaratory  decree. 

1888.       rilHIS  was  a  special  appeal  from  the  decision  of  Charles 
A^rr/i  CoUett,  the  Acting  Civil  Judge  of  Chittiir,  in  Appeal 

of  1862.  Suit  No.  167  of  1861,  aflarming  in  substance  the  judgment  of 
Krishnamich£ri,  the  District  Munsif  of  Tiruvall6r,  in  Ori- 
ginal Suit  No.  587  of  1860.  The  suit  was  brought  to  es- 
tablish the  right  of  the  plaintiff  to  one-fourth  of  a  karai  of 
lands  as  being  her  property.  The  plaint  stated  that  the 
plaintiff  and  the  first  defendant  the  mother  of  the  second 
and  third  defendants,  were  sisters ;  that  the  patt^  of  the 
half  karai  of  the  land  thereunder  mentioned  was  issued  in 
the  names  of  the  second  and  third  defendants ;  that  one- 
fourth  karai  thereof  was  acquired  by  the  plaintiff's  husband 
and  was  in  her  own  possession,  and  that  therefore  the 
patt&  of  the  said  land  should  be  issued  in  her  name  and 
the  land  enjoyed  by  her.  The  defendants  in  their  kaifiyat 
stated  that  the  one-fourth  karai  of  land  mentioned  in 
the  plaint  was  not  acquired  by  the  plaintiffs  husband,  nor 
was  it  enjoyed  by  the  plaintiff,  and  that  it  belonged  to  the 
defendants  and  had  for  the  last  six  years  been  cultivated  by 
the  plaintifi's  son-in-law  {mar'umagan).  The  District 
Munsif  in  substance  decided  in  &vour  of  the  plaintiff  and  or- 
dered that  a  patt^  should  be  issued  in  her  name.  On  appeal 
the  Civil  Judge  affirmed  the  judgment  of  the  Court  below 
in  substance  by  declaring  the  plaintiff  to  be  of  right  entitled 
to  the  lands,  but  modified  it  so  far  as  in  form  it  ordered 
that  a  patt&  should  be  issued  in  the  name  of  the  plaintiff. 
The  following  is  an  extract  from  the  Civil  Judge's  judg- 
ment : — 

"  The  great  difficulty  I  have  had  in  disposing  of  this  ap- 
peal has  arisen  from  the  extraordinary  form  in  which  the 
suit  has  been  brought,  and  the  no  less  extraordinary  judg- 
ment pronounced  in  it.  The  plaint  is  loosely  and  inaccu- 
rately framed,  but  in  effect  the  prayer  is  that  the  pa^t^  of 
(ft)  Present  Scotland,  C  J.  and  Hoiloway,  J. 
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oertain  lands  standing  in  the  name  of  the  second  and  third  1868. 

defendants,  but  of  right  belonging  to,  and  in  the  possession  f^^"^  \- 

of,  the  plaintiff,  may  be  cancelled,  and  a  new  patt&  for  the  o/mi 
same  issued  in  the  name  of  the  plaintiff. 

"  The  judgment  in  paragraph  6  expressly  orders  that  a 
new  patt&  shall  be  issued  accordingly.  Obviously  the  court 
has  no  means  to  enforce  the  execution  of  such  an  order. 
The  issue  of  a  patt^  is  a  matter  within  the  discretion  of  the 
revenue-authorities.  I  am  not  to  be  understood  as  mean- 
ing that  there  could  never  be  a  suit  or  a  decree  for  the 
issue  of  a  patfit  in  the  name  of  a  plaintiff  It  would  not  be 
difficult  to  suggest  such  a  case,  but  then  the  proper  revenue- 
authority  ought  to  be  a  party. 

"  A  plaint  firamed  like  the  present  is  clearly  open  to 
a  demurrer :  a  decree  in  form  such  as  the  present  is  in- 
capable of  being  executed.  It  is  true  that  the  parties,  nei- 
ther originally  nor  in  appeal,  have  taken  the  objection  which 
has  suggested  itself  to  me ;  but  I  do  not  think  that  this  is 
such  an  objection  as  falls  within  the  principle  of  the  case  re- 
ported in  3  Moore's  I.  A.  C.  278.  I  infer  from  what  fell 
from  Sir  John  Coleridge  during  the  argument  of  Fischer  v. 
Kamiala  Naickerfa)  that  there  are  some  objections  which  the 
court  may  take  notice  of,  though  they  are  not  raised  by  the 
parties  themselves.  I  think  the  present  judgment  is,  in  the 
words  of  the  Master  of  the  Rolls  in  Morris  v.  Chamberafb), 
*'  encumbered  with  this  difficulty  that  the  declaration  and 
"  decree  of  the  court  may  be  a  mere  brvium  fulmen,  inca- 
"  pable  of  being  practically  enforced  against  the  defendant." 
Where  that  is  so,  the  Lord  Chancellor,  on  the  same  case 
coming  before  him  on  appeal,  remarked,  that  the  court 
ought  not  to  pronounce  a  decree  even  in  personam^c).  1  have 
ihekseft)i)e«aitxi0iisiy  endeavoured  i»  see  whether,  obeying  the 
spirit  of  section  350  of  the  Code  of  Ciyil  Procedure,  I  .may 
not  in  the  present  case  overlook  the  defect  in  the  form  of  the 
decision  below,  and  dispose  of  the  suit  upon  an  issue  free 
from  objection  in  respect  to  form,  and  which  in  substance 
has  been  duly  raised,  and  really  embodies  the  whole  matter 
in  dispute  between  the  parties.     Now  I  think   there  is  such 

(tf)  8  Moor.  I.  A.  C.  182.  {b)  7  Jur.  N.  S.  CO. 

(e)  7  Jur.  N.  S.  6»0. 
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1863,       an  issue  in    the    present    case,  and  that  is,  whether  the 
'  &  A.  Aq.  1  plfti^tiff  is  of  right  entitled  to  the  lands  in  the  plaint 
^^1862.     mentioned  ? 

"  This  issue  was  certainly  raised  in  the  court  below ;  not 
so  in  due  form,  indeed,  for  the  Munsif  adhered  to  the  old 
procedure  instead  of  the  new,  and  did  not  settle  issues,  but 
the  first  point  he  gave  to  the  plaintiff  was  to  prove  that  the 
lands  belong  to  her.  Had  the  procedure  been  proper,  the 
issue  I  have  stated  must  have  been  that  settled.  In  the  ap- 
peal it  is  obviously  the  substance  of  the  objections  to  the 
court's  decree.  Really  the  object  of  the  suit  was  to  esta- 
blish the  plaintiff's  title  to  the  lands,  and  a  decision  upon 
the  issue  of  title  or  no  title  in  the  plaintiff  must  dispose  of 
the  whole  dispute  between  the  parties.  It  is  true  that  the 
plaintiff  alleges  and  the  defendants  deny  that  she  is  in  pos- 
session of  the  lands.  But  except  so  far  as  the  &uci  of  pos- 
session is  any  ground  for  presuming  a  right  of  property,  the 
fact  itself  may  be  disregarded.  If  the  plaintiff  is  in  posses- 
sion and  I  decide  the  issue  of  right  in  her  fistvour,  then  the 
decree  will  be  simply  declaratory,  and  that  section  15  of  the 
Code  allows :  if  she  is  not  in  possession,  then  the  decree 
would  be  executory,  and  she  may  enforce  execution  of  it. 
But  there  caijnot  be  a  decree  declaratory  merely  of  the  fact 
of  possession ;  and  I  think  that  in  a  suit  like  the  present,  the 
fiujt  of  possession  is  a  mere  matter  of  evidence  proper  to  be 
adduced  in  support  of  the  issue  of  right,  but  that  there 
ought  not  to  be  any  issue  settled  as  to  this  mere  fact  itsel£ 
Then  as  to  the  sole  issue  upon  which  I  propose  to  dispose  of 
this  appeal,  I  am  of  opinion  that^  viewing  the  judgment  be- 
low as  a  d^elaration  of  the  plaintiff's  right  to  the  land,  it 
ought  to  be  affirmed." 

The  seootxd  defendant  a{^)ealed  against  fh^  Cftvil  Jhft^'s 
decree  on  the  following  grounds. 

"1.    It  is  contrary  to  law  in  that, 

1st.  Judgment  was  given  in  plaintiff'6  favour,  upon 
evidence  inadmissible  in  law,  and  found  by  the  Civil  Judge 
to  be  unsatififiictory  and  useless. 

2nd.  Plaintiff  had  to  stand  or  fall  upon  the  strength  of 
her  own  evidence.    After  finding  that  her  evidence  did  not 
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agree  wiiih  her  claims,  the  lower  courts  made  a  mistake  in       1S6S« 
having  entered  into  an  enquiry  of  the  defendant's  title,  and  ^^T^r^ 
gone  upon  the  weakness  of  his  evidence.  of  I862. 

3rd.  The  fact  that  the  suit  is  barred  by  the  statute  of 
limitation,  as  the  defendant  holds  adverse  possession  since 
1845,  was  overlooked  by  the  lower  courts. 

4fth.  The  rulings  of  the  Sadr  Courts  which  declare  that 
a  party  who  once  relinquishes  the  land  or  leaves  it  unculti- 
vated without  any  reasons,  &c.,  cannot  get  it  back,  after  the 
same  was  duly  transferred  by  pa(^  to  another  ryot,  were  not 
observed  by  the  lower  courts. 

6th.  The  Civil  Judge  made  an  error  in  assuming  that 
the  possession  by  the  plaintiff's  mar'uTtiobgwKi  was  tanta- 
mount  to  her  possession. 

2.  It  is  defective  in  the  investigation  of  merits,  so  as  to 
affect  the  decree  in  the  decision  of  the  material  points  in  that, 

1st  The  question  in  whose  possession  the  lands  are 
now  remaining,  was  not  decided. 

2nd.  The  question,  whether  the  plaintiff's  mar^uTnor 
gan  has  not  been  in  possession  of  a  portion  of  the  lands  under 
the  sufferance  of  the  defendants,  was  likewise  left  undis- 
posed of" 

SrvmvdsdchArlu  for  the  appellant,  the  second  defendant. 

The  following  judgment  was  delivered  by 

Scotland,  C.  J. : — In  this  case  we  are  of  opinion  that 
the  learned  Civil  Judge,  having  decided  that  the  plaintiff  was 
entitled  to  a  declaration  of  title,  acted  rightly  ia  confining  the 
decree  in  the  suit  to  a  mere  declaration  of  the  plaintiff's 
title  to  the  land  in  question ;  and  for  the  reasons  given  at  the 
hearing  we  think  the  grounds  of  appeal  fail,  and  that  the 
appeal  must  be  rejected  with  costs  to  be  paid  by  the  defend- 
ants. It  would  not  have  been  necessary  to  say  more  but 
for  a  passage  in  the  judgment  of  the  Civil  Judge  in  which 
we  observe  he  sajrs  when  alluding  to  the  question  of  posses- 
sion ''  if  she  (the  plaintiff)  is  not  in  possession  then  the  de- 
cree would  be  executory  and  she  may  enforce  execution  of  it." 
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1868.  Although  there  is  nothing  in  this  case  (notwithstandixig 

^S^^^NoTV  *^^  ^^  question  of  disputed  possessioii  is  not  clearly  doalt 
_  qfl%6ii,  with)  to  lead  us  to  the  conclusion  that  any  right  to  the  land 
by  mere  possession  has  been  acquired,  still  cases  may  easi^ 
be  supposed  in  which  declaratory  decrees  as  regards  title 
might  be  obtained  coUusively,  without  regard  being  had  to 
valid  legal  rights  acquired  by  long  passession ;  and  to  allo^ 
possession  in  such  cases  to  be  obtained  by  means  of  execu- 
tion upon  a  mere  declaratory  decree,  would  be  to  permit 
parties  in  possession  to  be  improperly  deprived  of  their 
legal  possessoiy  rights  by  the  process  of  the  Court.  No  such 
execution  can  properly  be  obtained  upon  a  declaratory  de- 
cree. It  amounts  to  a  binding  declaration  of  the  title  de- 
cided upon  and  no  more,  as  between  the  immediate  parties 
to  the  suit,  and  does  not  in  any  case  entitle  the  party  ob- 
taining it  to  execution  for  the  delivery  over  ai  possession  of 
the  property  in  question.  If  then  the  learned  judge  meant 
to  decide  that  the  plaintiff  was  at  liberty  if  she  thought  it 
necessary,  to  obtain  execution  upon  the  decree  for  the  deli- 
very to  her  of  possession,  we  tJiink  he  was  in  error,  and  that 
no  such  execution  ought  to  be  allowed. 

We  are  not  to  be  understood  from  the  observations  just 
made,  as  in  any  way  deciding  that  this  was  a  case  in  which 
substantially  upon  its  merits,  the  Civil  Judge  was  properly 
required  to  make  a  declaration  of  title  under  section  15  of 
the  Civil  Procedure  Code.  The  point  was  not  raised,  and 
the  circumstances  before  us  do  not  make  it  necessary  to  say 
anything  upon  it. 

Appeal  dismissed  with  costs^ 
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appellate  3uri^irtion  raj 

Spedal  Appeal  No,  41  of  1862. 

Chidambara  Pillai Appellant 

Ka'man Respondent 

Where  a  decree  is  passed  m  parte  in  an  original  snit  the  defendant 
has  no  right  to  a  special  appeal,  even  though  his  appeal  have  been  enter- 
tained by  the  Civil  Court. 

THIS  was  a  special  appeal  from  a  decree  of  J.  W.  Cherry,        lacs. 
the  avil  Judge  of  Salem,  in  Appeal  Suit  No.  159  of  J^^^^^  \^ 
1860,  affirming  the  decree  of  W.  Hodgson,  the  Subordinate     o/  i8fl2. 
Judge  of  Salem,  in  Original  Suit  No.  43  of  1853.    The  suit 
was  brought  to  recover  certain  m^guz&rf  naiijey  lands,  con- 
sisting of  acres  10-1-11,  producing  annually  rupees  250  and 
assessed  at  rupees  107-10-9. 

The  case  was  heard  ex  parte  as  regarded  the  fifth  de- 
fendant, and  the  Subordinate  Judge  decreed  for  the  plaintiff. 

Ritchie  for  the  appellant,  the  fifth  defendant. 

Sadagdpdchdrlu,  for  the  respondent,  the  plaintiff  object 
ed  that,  as  the  special  appellant  was  ex  parte  in  the  original 
suit,  he  could  not,  under  section  119  of  the  Code  of  Civil 
Procedure,  be  allowed  to  appeal.  That  section  enacts  that 
'  no  appeal  shall  lie  from  a  judgment  passed  ex  parte  against 
&  defendant  who  has  not  appeared  or  from  a  judgment 
against  a  plaintiff  by  default  for  non-appearance.  But  in 
all  cases  in  which  judgment  may  be  passed  ex  parte  against  a 
defendant,  he  may  apply  within  a  reasonable  time  not  ex- 
ceeding thirty  days  after  any  process  for  enforcing  the  judg- 
ment has  been  executed,  to  the  Court  by  which  the  judgment 
^WBM  passed,  for  an  order  to  set  it  aside.' 

Ritdiie :  As  the  appellant  has  been  allowed  to  appeal  to 
the  Civil  Court  against  the  original  decree,  it  is  too  late  to 
object  to  the  special  appeal.  The  objection  must  be  re- 
garded as  waived. 

Scotland,  C.  J. : — I  cannot  see  how  the  objection  can 
be  got  over.  The  defendant  had  the  opportunity  of  appear- 
ing, but  did  not  do  so.    The  original  decree  was  passed  ex 

(/i)  Present  Scotland,  C.  J.  and  Hollowar,  J. 
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ises.  parte.  Then  under  section  119  he  might  have  applied  with- 
s  aIsio  \\  ^  ^i^y  ^1^  ^  set  aside  such  decree  if  he  had  any  soffi- 
tf  1862.  cient  cause  to  assign.  He  did  not  do  so.  But  it  is  said  that 
inasmuch  as  he  appealed  to  the  Civil  Courts  and  his  appeal 
was  then  entertained,  therefore  we  ought  to  admit  a  special 
appeal  from  the  decree  of  the  CSvil  Judge.  But  the  CSvil 
Judge's  assumption  of  jurisdiction  is  no  reason  why  we 
should  assume  it  if  we  see,  as  we  do  here,  that  the  party  has 
no  legal  right  to  appeal. 

Hollow  AT,  J. : — ^This  is  a  special  appeal  from  a  matter 
corwrn  nonjudice.  The  Civil  Judge  had  no  jurisdiction  to 
entertain  the  appeal  He  was  not  hearing  it  as  Civil  Judge. 
The  present  appeal  must  be  dismissed. 

Appeal  diamisaed  with  costs. 


appellate  Sfurt^utton  {a) 

Referred  Case  No.  4  of  1863. 

Ka'masva'mi  Chetti  and  others  against  Pa'ppa'  Be^)Oju 

The  security  bond  executed  by  a  third  party  to  the  4bk4rl  renter  Ib 
not  exempt  from  stamp-duty. 

I8fi8.        /^ASE  referred  by  R.  J.   Melville,  the  Acting  Judge  of 
r^hruarff  g.   V^     the  Small  Cause  Courts  at  Chittiir,  for  the  decision 
^186*8.     of  the  High  Court. 

No  coxmsel  were  instructed. 

The  facts  sufficiently  appear  from  the  following 

Judgment  : — The  question  is  whether  the  security  bond 
executed  by  a  third  party  to  the  6hk&ri  renter  is  exempt 
from  stamp  duty. 

The  Regulation  I  of  1820  has  no  reference  to  such  an 
instrument,  and  it  does  not  seem  to  us  to  fall  within  any  of 
the  exemptions  as  respects  bonds  in  Schedule  A,  Act  XXXVI 
of  I860,  which  upon  the  case  as  stated,  we  take  to  be  the 
Stamp  Act  in  force  when  the  bond  was  given. 

*    (tf)  Present  Scotland,  C.  J.  nnd  HoUoirty,  J. 
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It  is  quite  clear  that  the  mere  fieu^t  of  an  agreement  be-      'i86». 
tween  a  sub-renter  and  a  renter  being  exempt  from  a  stamp  ^^^"^"^^  \ 
does  not  affect  the  question.    The  renter  for  his  own  benefit     gf  1^68. 
seeks  this  collatenl  security  for  the  fulfihnent  of  the  sub- 
renter's  contract;  and  he  might,  at  pleasure,  dispense  with 
it.    It  is  strictly  therefore  a  contract  between  private  per^ 
sons,  to  which  the  Stamp  Act  in  force  at  the  time  of  its 
being  entered  into,  applies.    The  bond,  therefore,  we  think 
was  not  exempted  from  a  stamp. 


aippellate  Snridlitrtion  (a) 

Beferred  Case  No.  5  of  1863. 

Chinnasva'mi  Hawa'lda'b  against  Anonymoxts. 

Before  granting  the  copy  of  the  juc^ment  and  the  certiiicate  requirf  d 
for  enforcing  any  portion  of  a  jndgmentl)y  execntion  against  the  deotor's 
immoveable  property,  a  Small-Causes  Court  should  be  satisfied  that  such 
inoTeable  property  oi^  the  debtor  as  is  within  its  jurisdiction  has  been  sold 
m  execution. 

CASE  referred  for  the  decision  of  the  High  Court  by  R.  186S. 
B.  Swinton,  the  Judge  of  the  Small  Causes  Court  at  l'^T7  ^1 
Tanjore.  The  question  was  whether  the  Judge  was  author-  of  1863. 
ized  by  section  11  of  Act  XLII  of  1860  (the  Small  Causes 
Courts  Act)  to  grant  a  certificate  to  a  judgment-creditor, 
there  having  been  no  sale  of  the  moveable  property  of 
the  judgment-debtor?  That  section  enacts  that  "in  the 
execution  of  a  decree  under  this  Act,  if  after  the  sale 
of  the  moveable  property  of  a  judgment-creditor  any  por- 
tion of  a  judgment  shall  remain  due,  and  the  holder 
of  such  judgment  desire  to  issue  execution  upon  any 
immoveable  property  belonging  to  the  judgment-debtor, 
the  Court,  on  the  application  of  such  judgment-creditor, 
shall  grant  him  a  ^copy  of  the  judgment,  and  a  certifi^ 
cede  of  any  sum  remaining  due  under  it,  and,  on  the  presenta- 
tion of  such  copy  and  certificate  to  any  Civil  Court  having 
general  jurisdiction  in  the  place  in  which  the  immoveable 
property  of  the  judgment-debtor  is  situate,  such  Court  shall 
proceed  to  enforce  such  judgment  according  to  its  own  rules 
and  mode  of  procedure  in  like  cases."    Section  13  of  Act 

{a)  Present  Scotland,  C,  J.  and  HoUoway,  J. 

A  1 
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IMS.  XXIII  of  1861  provides  that — "  When  a  decree  is  passed  in 
^itr^  ^  ^"^y  ^^^  ^^  ^^  nature  and  amount  cognizable  by  Courts  of 
of  1863.  Small  Causes  constituted  under  Act  XTJI  of  1860,  the  Court 
passing  the  decree,  whether  such  Court  be  a  Court  consti- 
tuted as  aforesaid  or  any  other  Court,  may  at  the  same  time 
that  it  passes  the  decree,  on  the  verbal  application  of  the 
party  in  whose  favour  the  decree  is  given,  direct  immediate 
execution  thereof  by  the  issue  of  a  warrant  directed  either 
against  the  person  of  the  judgment-debtor  if  he  is  within 
the  local  limits  of  the  jurisdiction  of  the  Court  passing  the 
decree,  or  against  the  personal  property  of  the  judgment- 
debtor  within  the  same  limits.  If  the  warrant  be  directed 
against  the  personal  property  of  the  judgment-debtor,  it  may 
be  general  against  any  personal  property  of  the  judgment- 
debtor  wherever  it  may  be  found  within  the  local  limits  of 
the  jurisdiction  of  the  Court,  or  special  against  any  personal 
property  belonging  to  the  jftdgment-debtor  within  the  same 
limits,  which  shall  be  indicated  by  the  judgment-creditor." 

No  counsel  wei'e  instructed. 

The  Court  delivered  the  following 

JuDOiiENT : — The  question  referred  by  the  Judge  of  the 
Court  of  Small  Causes  of  Tanjore  is  whether  under  section 
11  of  Act  XLII  of  1860,  it  is  competent  to  him  to  issue  a 
certificate  for  the  execution  of  a  decree  upon  the  immove- 
able property  of  the  defendant,  before  an  effort  has  been 
made  to  realize  the  sum  decreed  by  execution  upon  the  per- 
sonal property  of  the  debtor,  and  before  the  Court  is  satis- 
fied that  there  is  no  such  personal  property. 

The  Small  Causes  Court  is  a  Court  of  limited  juris- 
diction which  is  to  be  determined  by  the  precise  words  of 
the  Act  which  created  it  and  the  provisions  regulating  its 
procedure. 

The  Act  (XXm  of  1861)  which  repealed  section  10  of 
the  Small  Causes  Courts  Act  (XTJI  of  1860),  provides  by  sec- 
tion IS  for  the  issuing  of  execution  by  Courts  of  Small  Causes 
against  the  person  or  the  personal  property  of  the  judg- 
ment-debtor; and  section  11  of  Act  XLII  of  1860,  which 
gives  the  right  to  proceed  against  the  debtor's  immoveable 
property,  expressly  makes  the  granting  of  the  necessary  copy 
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of  the  judgment  and  certificate  conditional  upon  the  move-        1863. 
able  property  being  made  available  in  execution  upon  the    ^^^  ^' 
judgment.    The  application  of  the  judgment-debtor  is  only  _  of  1863. 
to  be  where  any  portion  of  a  judgment  debt  remains  un- 
satisfied after  the  sale  of  the  moveable  property.     It  seems 
therefore  clear  that  the  Court  should  be  satisfied  that  such 
moveable  property  of  the  judgment-debtor  as  is  within  its 
jurisdiction,  has  been  sold  in  execution,  before  granting  the 
copy  of  the  judgment  and  the  certificate  required  for  en- 
forcing any  portion  of  the  judgment  by  execution  against 
the  debtor's  immoveable  property. 


Original  SurifitUution  («) 

Crown  Gases  Reserved. 

The  Qu£EN  on  the  prosecution  of  the  Madras  Railway 

Company  agcmist  Malony. 

The  Queen  on  the  prosecution  of  the  Madras  Railway 

Company  against  Jones. 

The  dninkenness  of  a  guard  or  underguard  in  charge  of  a  railway- 
train  or  any  part  thereof  is  an  offence  included  in  sec.  35  of  Act  XYIII  of 
186S ;  but  the  High  Court  has  no  jurisdiction  to  try  a  prisoner  charged 
with  such  offence  where  he  was  remored  from  his  post  at  a  place  outside 
the  local  limits,  although  the  train  thereupon  proceeded  with  him  to  Ma- 
dras. 

fTTEE  prisoner  Malony  was  indicted  under  the  27th  sec-  1863. 
-■-  tion  of  the  Indian  Railway  Act,  and  tried  before  — "^  ^"^ 
Bittleston,  J.,  by  whom  the  following  case  was  stated : 

"  James  Malony  was  tried  before  me  at  a  Criminal  Ses- 
sion of  the  High  Court  holden  on  the  6th  and  four  follow- 
ing days  of  January  1863,  upon  an  indictment  which  charged 
that  he  on  the  1st  January  at  Madras,  being  a  servant  of  the 
Madras  Railway  Company,  was  in  a  state  of  intoxication 
whilst  actually  employed  upon  the  Madras  Railway  in  dis- 
charge of  his  duty  as  a  guard  in  a  passenger's  train,  such 
duty  being  one,  the  negligent  performance  of  which  would  be 
likely  to  endanger  the  safety  of  persons  travelling  on  such. 
railway. 

(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
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1863.  "  It  was  proved  that  the  prisoner  was  a  guard  in  the  ser- 

'—  vice  of  the  Madras  Railway  Company,  and  that  on  the  1st 

January  he  was  the  head-guard  in  charge  of  a  passenger- 
train  from  Coimbatore  to  Madras,  that  on  the  arrival  of 
the  tiuin  at  the  Ark6nam  Junction-station  about  6  o'clock 
in  the  evening  of  that  day,  the  prisoner  was  found  in  the 
break- van  in  a  state  of  almost  helpless  intoxication,  that  he 
was  removed  from  the  train  by  the  station-master,  and  de- 
tained at  that  station  until  the  following  morning,  another 
guard  being  sent  in  charge  of  the  train  on  its  further  jour- 
ney to  Madras. 

"  It  was  also  proved  that  the  head-guard  in  charge  has 
the  general  controul  of  the  whole  train,  starts  it  when  every- 
thing is  ready,  and  has  chaise  of  the  fit)nt  break ;  and  that 
serious  accidents  might  result  either  from  his  not  applying 
the  break  when  necessary  or  starting  the  train  before  every- 
thing was  ready. 

"  The  Ark6nam  Junction-station  is  not  within  the  local 
limits  of  the  ordinary  original  jurisdiction  of  the  High 
Court ;  and  the  prisoner  was  proved  not  to  be  an  European, 
but  nothing  ftuther  was  known  by  any  of  the  witnesses  as 
to  his  birth  or  parentage. 

"  He  was  committed  for  trial  to  the  High  Court  by  a 
Police  Magistrate  and  Justice  of  the  Peace  for  the  town  of 
Madras. 

"  The  jury  found  the  prisoner  guilty  of  the  offence 
charged;  but  upon  reference  to  Act  XVIII  of  1854,  sections 
27  and  30,  Act  XVIII  of  1859,  sections  1  and  2,  Act  XVIII 
of  1862,  section  35,  and  to  clauses  21  and  22  of  the  Letters 
Patent  constituting  the  High  Court,  I  doubted  whether  I 
had  jurisdiction  to  try  the  case,  and  reserved  that  question 
for  the  opinion  of  the  High  Court. 

"  In  the  meantime  I  ordered  that  the  prisoner  should  be 
released  on  entering  into  his  own  recognizance  in  rupees  500, 
with  two  sureties  in  the  same  amount,  for  his  appearance  on 
3rd  February  next  to  receive  judgment  if  called  upon." 

In  The  Queen  on  th^  prosecution  of  the  Madras  Rail' 
way  Company  v.  Jones  Bittleston,  J.,  also  stated  a  similar 
case,  which  arose  out  of  an  indictment  under  the  27th  sec- 
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tion  of  the  Indian  Railway  Act.  The  prisoner  here,  one  Jones,        1868. 

was  tried  before  his  lordship  at  the  first  Criminal  Sessions '- — '" 

for  1863.  It  waa  proved  that  he  was  an  under-guard  in  the 
service  of  the  Madras  Railway  Company,  and  that  on  the 
Ist  of  January  1863  he  was  employed  in  that  capacity  on  a 
pafisenger-train  from  Coimbatore  to  Madras.  Upon  the  arri- 
val of  the  train  at  the  Ark6nam  Junction-station,  about 
6  o'clock  p.  M.,  he  was  drunk,  violent  and  unsteady.  To 
prevent  his  going  on  with  the  train,  he  was  put  in  charge 
of  a  peon ;  but,  as  the  train  was  starting,  he  broke  away, 
jumped  into  it,  and  so  was  taken  on  to  Madras.  Two  of 
the  passengers  who  gave  evidence  of  lus  intoxication  at 
Ark6nain  stated  that  when  the  train  reached  the  Perambore 
station  the  prisoner  assisted  in  ^ving  out  the  luggage,  and 
then  appeared  to  be  steady  and  sober.  It  was  proved  that 
the  under-guard  has  charge  of  one  of  the  breaks,  and  that 
though  the  head-guard  is  answerable  for  starting  the  train, 
he  is  obliged  to  depend  upon  his  under-guard  for  ascertain- 
ing that  everything  is  secure  in  the  part  of  the  train  which 
is  under  the  more  immediate  observation  of  the  latter.  It 
was  also  proved  that  serious  accidents  might  restdt  from  the 
n^ligent  performance  of  the  under-guard's  duties. 

Jones  was  stated  by  one  of  the  witnesses  to  be  an  East 
Indian,  and  there  was  no  other  evidence  of  the  prisoner's 
parentage  or  place  of  birth. 

No  counsel  appeared  for  either  of  the  prisoners,  and  the 
judgment  of  the  Court  was  delivered  by 

Scotland,  C.  J. :— The  Act  No.  XVIII  of  1862  was 
passed  for  the  further  improvement  of  the  administration  of 
criminal  justice  by  simplifying  and  facilitating  the  mode  of 
procedure ;  and  the  object  of  the  35th  section  is  to  remove 
doubts  and  inconveniences  as  regards  the  exact  locality  in 
which  offences  alleged  to  have  occurred  on  a  journey  or  voy- 
age, have  been  actually  committed  or  completed.  That  sec- 
tion enacts :  "  If  any  person  shall  be  accused  of  any  offence 
alleged  to  have  been  committed  on  a  journey  or  on  any 
voyage  in  British  India,  such  person  may  be  dealt  with, 
tried  and  punished  by  any  of  Her  Majesty's  Supreme  Courts 
of  Judicature,  if  any  part  of  the  journey  or  voyage  shall 
have  been  performed  within  the  local  limits  of  the  jurisdic- 
tion of  such  Court." 
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igea.  The  question  which  the  Court  has  now  to  decide  is: 

Tebruoff  8.  ^j^ether  the  section  clearly  gives  jurisdiction  to  the  High 
Court  to  try  and  convict  the  parties  charged  in  either  of  the 
cases  reserved  for  consideration ;  and  we  are  of  opinion  that 
the  section  does  not  admit  properly  of  such  a  construction. 
It  is  not  improbable  that  the  offence  of  drunkenness  whilst 
on  duty  was  not  one  of  the  offences  contemplated  when  the 
section  was  framed :  but  the  general  language  of  the  section 
is  certainly  sufficient  to  include  such  offence.  Then  the  sec- 
tion applies  if  the  ofibnce  of  which  the  person  is  accused  is 
"  alleged  to  have  been  committed  on  a  journey  or  on  any 
voyage."  Now  the  words  "  on  a  journey  or  on  any  voy-^ 
age"  must,  we  think,  be  read  as  if  the  provision  had  been 
whilst  a  journey  or  voyage  or  any  part  of  it  is  being  per- 
formed by  a  ship  or  carriage,  without  particular  reference  to 
the  terminus,  and  so  read  together  with  the  language  of  the 
rest  of  the  section,  the  proper  construction  and  effect  of  the 
enactment  is  that  if  a  person  is  accused  of  an  offence  com- 
mitted whilst  a  journey  or  voyage  is  govng  on  he  may  be  tried 
if  any  of  that  part  of  the  journey  or  voyage  during  which 
the  offence  of  which  the  person  accused  is  alleged  to  have 
been  committed  is  within  the  local  limits  of  the  Court's 
jurisdiction.  Here  the  offence  was  committed  by  the  party 
accused  and  was  alleged  to  have  been  committed  on 
the  journey  between  Coimbatore  and  ArkiSnam,  and  the 
one  prisoner  was  actually  detained  at  Ark6nam,  and  the 
other  was  put  in  charge  of  the  peon  to  prevent  his  going 
further  on  the  journey,  but  broke  away  and  got  into  the 
train  in  his  then  intoxicated  state,  so  that  it  cannot,  we  think, 
be  said  that  any  part  of  the  journey  on  or  during  which  this, 
offence  is  alleged  to  have  been  committed  by  the  accused, 
was  performed  within  the  local  limits  of  the  Court's  jurisdic- 
tion. The  journey  on  which  the  offence  is  alleged  to  have 
been  committed  ended,  so  far  as  regards  the  party  accused  and 
the  offence,  at  Ark6nam. 

The  very  general  terms  of  the  section  give  rise  certain- 
ly to  some  doubts  and  difficulty,  and  the  considerations  of 
convenience  and  inconvenience  as  regards  the  prosecution, 
of  offences  committed  on  a  journey,  which  have  naturally 
occurred  to  us,  do  not  so  preponderate  either  way,  as  to 
assist  materially  in  its  construction.    But  looking  to  what 
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must  have  been  the  object  and  intention  of  the  enactment       i86S. 
and  giving  the  ordinary  meaning  to  the  language  of  the  ^^^"'^^  ^- , 
section,  we  think  our  present  construction  is  the  proper  and 
reasonable  one. 

The  Court,  therefore,  we  are  of  opinion,  had  no  juris- 
diction to  try  the  offences  charged  in  these  cases,  and  the 
convictions  must  be  quashed  and  the  prisoners  discharged. 

Conviciiona  quashed. 


appellate  9ttris(^iction  (a) 

(KvU  Petition  No.  287  of  1862. 

PARATAJtTANi  ogaivst  Ahbalavana  Pillai. 
Ex  parte  Paravartani. 

When  a  Hindti  widow  institated  a  suit  in  respect  of  rights  inherited 
by  her  from  her  deceased  husband  and  then  adopted  a  son : — Held  that 
nnder  section  73  of  the  Code  of  Civil  Procedure  the  adopted  son  might  be 
made  a  co-plaintiff. 


T 


HE   original  suit  (No.  7  of  1857)  was  brought  by  a       ises. 
Hind6  widow  in  the  Civil  Court  of  Madura   to  esta-   ^<p^r»Mry  7. 
blish  certain  rights  in  respect  of  the  R£me9vara  Devasth^-    '  ofni%. 
nam.    The  plaintiff  was  R£nl  Zamlnd^ml  of  K&mn^ :  she 
had  inherited  the  Zamind&ri  from  her  deceased  husband,  and 
in  right  thereof  she  claimed  to  be  dharmakaHi.  of  the  de- 
vasth^Lnam  in  question.   Aft«r  the  institution  of  the  suit  she 
adopted  one  Mutur&malihga  ^etupati,  and  this  petition  was 
presented  by  her  and  the  adopted  son  praying  that  the  suit 
might  be  continued  by  the  adopted  son  ;  or  that  he  might 
be  added  as  a  supplemental  co-plaintiff:  but  that  if  the 
Court  should  not  grant  either  of  the  above  applications,  then 
that  the  suit  might  be  continued  in  the  name  of  the  plaintiff 
and  as  it  then  stood  instituted. 

Branson  for  the  petitioner. 

Norton  (Mayne  and  Sa4ag<ipdchdrlu  with  him)  for  the 
counter-petitioners  :  Parties  coming  into  existence  after  the 
commencement  of  the  suit  cannot  apply  to  be  admitted. 

{a)  Present  Strange  and  Frere,  J  J. 
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BraTison  in  reply :    Granting  that  the  interest  must  be 

Trhrtianf  7.   ^"^  existence  at  the  time  of  the  filing  of  the  phdnt,  the  adop- 

C.  P.  'So.  287  tion  here  must  be  referred  to  the  death  of  the  plaintiff's 

— 2^ '- —  husband.     In  the  eye  of  the  law,  then,  the  adopted  son  was 

in  existence  before  the  institution  of  the  suit. 

Strange,  J. : — Section  73  of  the  Code  of  Civil  Proce- 
dure provides  that  if  it  appear  to  the  Court,  at  any  hearing 
of  a  suit  that  all  the  persons  who  may  be  entitled  to,  or 
who  claim  some  share  or  interest  in  the  subject-matter  of 
the  suit,  and  who  may  be  likely  to  be  affected  by  the  result, 
have  not  been  made  parties  to  the  suit,  the  Court  may  ad- 
journ the  hearing  of  the  suit  to  a  future  day,  to  be  fixed  by 
the  Court,  and  direct  that  such  persons  shall  be  made  either 
plaintiffs  or  defendants  in  the  suit  as  the  case  may  be.  The 
Code  does  not  admit  of  a  supplemental  plaint,  but  the  terms 
of  this  section  are  very  large,  and  I  think  we  must  hold 
that  they  authorise  us  to  order  that  the  adopted  son  be  ad- 
mitted as  an  additional  plaintiff  to  the  suit  before  us. 

Frere,  J.  concurred. 

Ordered  accordingly. 


Hj)  parte  vi'rabudra  gaud.  i9^ 

appellate  3uns;liiction  {a) 

Criminal  Petition  No.  101  of  18G2. 
Ex  parte  Vi'rabudra  Gaud. 

The  discretionary  power  given  by  law  to  examine  a  prLsoncr  should  be 
used  to  ascertain  from  nim  how  he  may  explain  facts  in  evidence  appear- 
ing against  him,  not  to  drive  him  to  make  self-criminating  statements. 


rpHE  petitioner,  the  sixth  prisoner  in  Case  No.  155  of       1863. 
J-     1862,  Sessions  Court,  BeUaiy,  was  convicted  by  that    ^^hTp  k 
Court  of  receiving  with  guilty  knowledge  property  stolen  in  lOi  of  I8g2. 
the  commission  of  a  dacoity.    On  the  15th  November  1862 
the  High  Court  called  for  the  record  and  suspended  the  sen- 
tencfe.     The  record  was  returned,  and  the  case  now  came  on 
for  final  disposal. 

Branson  and  Tirumaldckdriydr  for  the  prisoner. 

The  facts  appear  fiom  the  following 

Judgment  : — ^The  petitioner,  the  sixth  prisoner  in  the 
case,  has  been  sentenced  to  transportation  for  life,  as  a  re- 
ceiver of  stolen  property  obtained  by  dacoity. 

The  evidence  against  him  is  that  he  has  been  found  in 
possession  of  a  quantity  of  gold  bullion,  showing  traces  of 
having  been  melted  down  from  gold  ornaments  such  as  were 
stolen  at  the  dacoity,  and  for  the  possession  of  which,  he  has 
been  unable  to  account  satisfactorily. 

We  are  of  opinion  that  this  evidence  is  insufficient  for  the 
conviction  of  the  prisoner  upon  the  charge  laid  against  him. 
Identification  of  gold  thus  melted  down  being  impossible,  it 
was  necessary,  in  some  direct  manner,  to  connect  the  bullion 
found  with  the  prisoner  with  the  robbery,  so  as  to  waiTant 
the  reasonable  conclusion  that  it  formed  part  of  what  was 
stolen.  There  is  no  such  connecting  evidence ;  and  it  would 
be  quite  unsafe  to  decide  that  because  this  gold  is  of  a  sus- 
picious description  and  its  possession  by  the  prisoner,  in  a 
lawful  way,  has  not  been  properly  accounted  for,  it  formed 
in  fact  part  of  that  particidar  property  which  was  taken  at 
the  dacoity. 

(aj  Trescnt  Strange  and  Irerc,  J  J. 

Bl 
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1868.  Being  thus  unable  to  uphold  the  conviction  of  the  pri- 

CHm^  No.  soner,  we  set  aside  the  sentence  passed  upon  him,  and  direct 
101  g/ 1862:  thn.t  he  be  released. 

We  are  constrained  to  observe  that  in  the  severe  cross- 
examination  which  the  prisoner  has  undergone  before  the 
Sessions  Court,  the  proper  limits  for  holding  an  examination 
of  him  have  been  greatly  exceeded.  The  discretion  given  by 
the  law  for  the  questioning  a  prisoner,  has  not  been  allowed 
for  the  purpose  of  driving  him  to  make  statements  crimina- 
toxy  of  himself.  This  discretion  can,  we  think,  only  be  pro* 
perly  used  for  ascertaining  from  a  prisoner  how  he  may  be 
able  to  meet  facts  in  evidence  appearing  against  him,  so  that 
these  facts  should  not  stand  against  him  unexplained.  It  is 
declaredly  within  the  competency  of  the  accused  to  d^bline 
answering  any  question,  while  of  course  the  C!ourt  is  at 
liberty  to  weigh  his  answers  whether  they  tell  for  him  or 
against  him. 

Conviction  qiuished. 


Original  Suit  No.  73  of  186SL 

Winter  agaiaut  Wat. 

A  sued  B  for  goods  sold  in  Madras  and  delivered  to  B  personallj  out- 
aide  the  local  Uinits  of  the  High  Court's  original  jurisdiction.  B  dwelt 
outside  those  limits.  The  goods  were  sent  to  him  at  his  request,  some-, 
times  by  sea,  sometimes  throuffh  the  Post-Office,  but  always  at  A's  risk 
during  the  journey  .—Held,  that  the  suit  must  be  dismissed  for  want  of 
jurismction. 

So  long  as  goods,  though  deliyered  to  a  common  carrier  appointed  by 
the  consignee,  remain  at  the  risk  of  the  consignor,  they  are  not  deliverea 
to  the  consignee. 

DkolUt  V.  Btuieli  observed  upon. 

The  Indian  Government,  like  the  Post  Master  General,  is  not  respon- 
sible for  loss  or  damage  occurring  to  anything  entrusted  to  th^Post-C/Sice 
for  conveyance. 

1868.       rpHE  plaintifF  sued  for  rupees  346-9-S  and  interest  for 
'0.TT0.  V  goods  sold  and  delivered. 

— ^  The  summons  was  served  upon  the  defendant  at  Secun- 

derabad  where  he  had  dwelt  at  and  for  some  tixue  previously 

to  the  filing  of  the  plaint. 
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He  did  not  appear  in  obedience  to  the  summons,  and       1868. 

tiie  case  was  heard  ex  parte  in  chambers.  Fanutry  2,  0. 

^  0.  &Jfo,  78 

er  1862. 

No  counsel  appeared  for  the  plaintiff. 

The  plaintiff  proved  the  sale  to  the  defendant  at  differ- 
ent  tisiies  of  various  articles,  all  of  which  were  delivered  to 
him  at  places  beyond  the  local  limits  of  the  High  (Court's  ori- 
ginal jurisdiction.  The  goods  were  forwarded  to  the  defendant 
at  hLs  request,  sometimes  by  sea,  sometimes  by  banghy 
parcel  through  the  Post  Office;  but  however  sent  they  were 
always  at  the  risk  of  the  plaintiff  during  the  journey. 

On  February  9  the  following  judgment  was  delivered  by 

BnTLESTON,  J. : — ^This  is  a  plaint  for  goods  sold  and 
delivered,  and  as  the  defendant  does  not  dwell  within  the 
local  limits  of  this  Court's  original  jurisdiction,  it  must  be 
shown  that  the  cause  of  action,  the  sale  and  delivery  of  the 
goods,  took  place  within  those  limits.    But  it  appears  that 
in  point  of  fact  the  delivery  of  all  these  goods  took  place  at 
up-countiy  stations;  and  the  only  question  is  whether  the 
ordinaiy  rule  that  the  delivery  of  goods  to  a  common  carrier 
is  a  delivery  to  the  consignee  applies  to  this  case.   I  was  told 
that  there  had  been  a  recent  decision  on  the  point  by  Mr. 
Justice  Wells  at  Calcutta;  and  I  allowed  this  case  to  stand 
over  that  I  might  refer  to  that  decision.    I  have  since  seen  a 
very  imperfect  newspaper  report  of  the  case  of  DhoUet  v. 
RusdeU — ^from  which  I  gather  that  in  that  case  the  party 
to  whom  the  goods  were  delivered  in  Calcutta  had  been 
expressly  made  the  agent  of  the  defendant  to  receive  deli- 
very.   The  learned  Judge  took  occasion  to  refer  to  the 
cases  of  Da^wes  v.  Peck(a),  Button  v.  SoUymonsonfb)  and 
Btawn  V.  Hodg6(m(c)  as  establishing  the  general  rule  that 
ordinarily  a  delivery  to  a  common  carrier  is  a  delivery  to 
the  consignee.    But  that  this  is  not  necessarily  so  is  estab- 
lished by  the  later  case  of  Ihmlop  v.  Lambert(d)  where  all 
the  previous  cases  were  considered ;  and  where  it  was  held 
that  it  was  a  question  for  the  Jury  in  such  cases  whether 
the  goods  were  delivered  to  the  carrier  at  the  risk  of  the 
consignor  or  of  the  consignee ;  or  "  at  whose  risk  were  the 


imi  8  T.  R.  330.  (ft)  3  Boa.  &  P.  55(8. 

(^  2  Campb.  36.  {d)  6  CI.  &  Fin.  600. 
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1863.  goods  carried,"  as  was  said  by  Parke  B.  in  Freeman  v. 
^F%r73~  -"^^'^V^/  Manifestly  so  long  as  the  goods  remain  at  the  risk 
(/1862.  of  the  consignor  they  cannot  have  been  delivered  to  the  con- 
signee ;  and  in  this  case  the  plaintiff  himself  expressly  states 
that  they  remained  at  his  risk  throughout  the  journey,  and 
until  actually  received  by  the  defendant.  It  seems  to  me  there- 
fore in  this  case  impossible  to  hold  that  this  Court  has  jurisdic- 
tion. I  would  add  also  with  respect  to  the  mode  of  con- 
veyance by  banghy  parcel — that  there  is  a  great  difference 
between  that  and  conveyance  by  a  common  carrier.  A  com- 
mon carrier  is  by  the  law  of  England  responsible  for  all 
losses  unless  occasioned  by  the  act  of  God  or  the  Queen's 
enemies ;  but  the  Post  Master  General  is  under  no  such  res- 
ponsibility. The  Indian  Post  Office  Act  XVII  of  1854,  sec-, 
tion  49  expressly  provides  that  the  Qovemmwit  shall  not  be 
responsible  for  any  loss  or  danger  which  may  ocour  in  res- 
pect to  an3rthing  entrusted  to  the  Post  Office  for  convey- 
ance f  and  in  England  it  has  long  been  settled  that  the 
Post  Master  General  is  similarly  exempt,  notwithstanding 
the  opinion  of  Lord  Chief  Justice  Holt  to  the  contrary.  The 
present  suit  must  be  dismissed  for  want  of  jurisdiction. 

Suit  disTnissed. 
(a)  3  Q.  B.  Rep.  49S. 


Original  Suit  No.   36   of   1862. 
Winter  against  Round. 

Where  the  payee  sued  the  maker  of  a  note  which  was  dated  "  Madm 
27th  Sc^embcr  1800"  and  delivered  to  the  plaintiff  at  Madras  :—//fW, 
that  the  High  Court  had  jurisdiction  to  entertain  the  suit  though  the  de- 
fendant had  signed  the  note  at  SecunderalMid  whence  he  had  sent  it  by  post 
to  the  plaintin. 

The  making  of  a  promissory  note  is  altogether  the  act  of  the  maker, 
and  delivery  to  the  promisee  is  required  to  render  it  complete. 

1863.       T>LAINT  for  rupees  513-8-0  on  a  promissory  note,  dated 
February  7, 9.  -*-      «  Madras,  27th  September  1860." 

g/1862-  The  summons  was  served  upon  the  defendant  at  Secun- 

derabad,  where  he  had  dwelt  at  and  for  some  time  previous- 
ly to  the  filing  of  the  plaint.  He  did  not  appear  in  obe- 
dience to  the  summons,  and  the  case  was  heard  ex  paiie  iu 
chambers. 
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No  <5oimsel  appeared  for  the  plaintiff.  i863. 

February  7,  9- 

The  plaintiff  proved  the  defendant's  signature  to  the  ^'^x^i^^ 
note ;  but  stated  that  the  note,  though  dated  at  Madras,  was 
in  fact  signed  by  the  defendant  at  Secunderabad.  The  body 
of  the  note  was  written  in  Madras,  and  it  was  sent  by  post 
to  the  defendant,  who  returned  it  with  his  signature  through 
the  post  to  the  plaintiff  at  Madras.  This  note  was  given  in 
renewal  of  a  former  note,  which  had  been  signed  by  the  de- 
fendant at  Madras;  and  the  original  consideration  was 
goods  supplied  to  the  defendant  at  Madras. 

On  the  13th  of  February  1863  the  following  judgment 
was  delivered  by 

BiTTLESTON,  J. : — The  defendant  in  this  case  dwells  be- 
yond the  local  limits  of  this  Court's  jurisdiction  ;  and  upon 
the  summons,  which  contains  his  acknowledgment  of  the 
service  of  it,  he  states  his  objection  to  the  jurisdiction.  The 
jurisdiction  depends  upon  the  question  whether  the  cause 
of  action  arose  within  the  local  limits.  The  original  consi- 
deration appears  to  have  been  goods  supplied  to  defendant 
at  Madras,  and  the  first  note,  of  which  the  one  sued  upon  is 
a  renewal,  was  signed  and  delivered  by  the  defendant  at 
Madras.  If  the  note  sued  upon  had  been  both  signed  and 
delivered  by  the  defendant  at  Madras,  I  should  not  have 
doubted  at  all  as  to  the  jurisdiction ;  but  this  note,  though 
dated  at  Madras,  was  in  fact  signed  at  Secunderabad.  Since  the 
last  Court-day  I  have  considered  the  point ;  and  I  think  that 
on  two  grounds  this  note  must  still  be  considered  as  made  at 
Madras,  so  that  upon  its  non-payment  a  cause  of  action  arose 
there.  First  because  the  defendant  signed  it  as  a  note  made 
at  Madras.  Secondly  because  the  delivery  of  the  note  to  the 
plaintiff  took  place  at  Madras ;  and  the  delivery  to  the 
plaintiff  was  necessary  to  complete  his  title.  In  Wilde 
v.  Sheridan(a)  Coleridge,  J.  points  out  the  distinction  be- 
tween an  acceptance  of  a  bill  of  exchange  which  is  written 
on  the  drawer's  paper  and  is  complete  without  delivery,  and 
an  indorsement  which  is  incomplete  without  delivery.  The 
making  of  a  promissory  note  is  altogether  the  act  of  the 
maker,  and  requires  delivery  to  the  promisee  to  render  it 

(d)   21  L.  J.  Q.  B.  260 ;   1  Bail   C.  C.  56.    Sec  Buckley  v.  Hann, 
5  Bick.  ii  atid  Hoffy.  Miller,  19  L.  J.  C.  P.  278. 
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1863.       complete ;  and  as  in  this  case  it  was  delivered  to  the  plain- 
OS,  iyg,  ^'tiffat  Madrafl,  and  was  dated  at  Madras,  I  think  this  Court 
g^l862.      Yi^a  jurisdiction  and  that  the  plaintiff  is  entitled  to  judgment 
for  the  amount  claimed. 

Judgment  for  the  plairUifffor  rupeea  513-8-0. 


1868. 


Original  Suit  No.  170  of  1855. 

CoULTRUP  and  another  agavnai  Smtth. 

The  mdi^ents  of  the  Judges  of  the  late  Supreme  Court  sitting  under 
Ajct  IX  or  1850  (the  Small  Causes  Courts  Act)  are  judgments  of  a  Court 
estahlished  hy  Eoyal  Charter,  and  are  therefore  not  affected  by  Act  XTV 
of  1859,  sec.  20. 

AT  the  sitting  of  the  Court  the  following  judgment  was 
^..,^j  w.  delivered  by 

^^^^^'  Scotland,  C.  J. : — ^Yesterday  in  chambers  an  application 

was  made  to  me  by  Mr.  Bitchie,  of  the  firm  of  Ritchie  and 
Shaw,  to  set  aside  a  writ  of  execution  issued  in  a  case  of 
CouUrup  and  oTiother  v.  Smith  which  was  tried  by  the  late 
Supreme  Court,  sitting  under  the  Small*  Causes  Courts  Act 
(Act  IX  of  1850).  He  contended  that  the  matter  came  with- 
in the  limitation  Act  (Act  XIY  of  1859),  section  20,  be- 
cause, he  said,  the  Judges  of  the  Supreme  Courts  when  sit- 
ting under  the  %nall  Causes  Courts  Act,  did  not  constitute 
a  court  established  by  Royal  Charter.  I  took  time  to  con- 
sider the  point,  which  seems  novel,  and  is  of  some  import- 
ance, and  am  now  prepared  to  dispose  of  the  application. 

Looking  to  the  provisions  of  the  Small  Causes  Courta 
Act  and  the  Limitation  Act  it  seems  clear  that  the  powers 
vested  in  the  Judges  of  the  Supreme  Court  by  the  former 
Act  were  exercised  by  them  as  Judges  of  the  Supreme  Court. 
The  11th  section  of  Act  IX  of  1850  provides  that  "  any 
judge  or  judges  of  the  Supreme  Court  of  Judicature  wha 
shall  consent  to  aid  in  the  execution  of  this  Act  Tifuiy  ex8r- 
cise  all  the  powers  of  a  Judge  appointed  under  this  Act,  and 
suits  TTUiy  be  tried  by  him  sitting  in  the  Supreme  Court  un- 
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der  ilus  Act  in  the  same  maimer  as  if  he  were  a  Judge  of  1863. 
the  Court  of  Small  Causes."  And  section  12  of  the  same  Act  J,^^  i^'q 
provides  that  in  such  cases  the  ministerial  officers  of  the  Su-  qf  1855. 
preme  Court  shall  perform  the  duties  prescribed  for  the  clerk 
and  haiJiSa  of  the  Court  of  Small  Causes.  The  effect  of  all 
•this  was  simply  that  the  Supreme  Court  Judges  might  exer- 
cise the  powers  conferred  by  the  Act  on  the  Small  Cause 
Court  Judges;  but  that  when  they  did  so  they  exercised 
such  powers  as  Judges  of  the  Supreme  Court.  Then  the  li- 
mitation Act  (XIY  of  1859),  section  20,  provides  that  ''  no 
process  of  execution  shall  issue  from  any  Court  not  estab* 
Ushed  by  Boyal  Charter  to  enforce  any  judgment,  decree 
or  order,  of  such  Court,  unless  some  proceeding  shall  have 
been  taken  to  enforce  such  judgment,  decree  or  order,  or  to 
keep  the  same  in  force  within  three  years  next  preceding  the 
application  for  such  execution."  It  is  perfectly  clear,  first, 
tiiat  this  section  applies  only  to  the  judgments  of  courts  7U>t 
established  by  Royal  Charter— and  in  the  present  case  the 
judgment  is  the  judgment  of  a  court  which  is  established  by 
Boyal  Charter— and,  secondly,  that  the  words  "  unless  some 
proceeding  shall  have  been  taken  to  enforce  such  judgment" 
refer  to  the  issue  of  execution  from  a  Court  Tiot  established 
by  Royal  Charter.  Here  the  execution  has  issued  from  a 
Court  which  is  established  by  Royal  Charter  Section  20  of 
Act  XIV  of  1859,  accordingly,  does  not  apply,  and  the  judg- 
ment-creditor, if  otherwise  entitled  to  it,  has  a  perfect  right 
to  mM^*^^"  his  execution.  The  application  must  be  refiised. 

Application  refused. 
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^pptUiU  Surisilitction  {a) 

special  Appeal  No.  62  of  1862. 

Periya  Gaundan..> Appellant 

TiRUMALA  Oaundan  and  others- Beepondents.     . 

A  and  R  sued  D  and  E  for  the  estate  of  their  relative  C,  the  deceased 
husband  of  D,  on  the  <»round  that  the  family  to  which  A,  B  and  C  belonged 
was  undivided.  D  {who  was  a  Hindd  widow  without  surviving  issue)  and 
E  pleaded  division  and  that  D  had  sold  and  assigned  the  estate  to^E. 
This  alienation  was  not  shevrn  to  have  been  made  for  purposes  recognised 
by  Hind(i  law : — Held  that  the  District  Munsif,  in  disallowing  the  plain - 
tifPs  claim  to  immediate  possession,  should  not  have  provided  for  the  re- 
assignment of  the  estate  from  E  to  D  for  D's  life,  but  that  he  was  right  in 
declaring  that  after  D's  death  the  property  should  revert  to  the  plaintiffs 
as  heirs  of  C. 

18C3.      f  1 1HIS  was  d.  Special  Appeal  from  the  decision  of  J.  W. 
^Pn^p^  X     Cherry,  the  CivU  Judge  of  Salem,  in  Appeal  Suit  No. 
of  1862.      162  of  1861,  affirming  the  decree  of  the  District  Munsif  of 
Ndmagiripettai  In  Original  Suit  No.  742  of  1859. 

Tir^mcddchdHydr  for  the  special  appellant,  the  second 
defendant 

Sadagopdchdrlu  (or  the  special  respondents,  the  plain- 
tiffs and  first  defendant  jointly. 

The  facts  of  the  case  sufficiently  appear  from  the  fol- 
lowing 

Judgment  :— The  plaintiff  sued  for  recovery  of  lands, 
a  w^U,  a  house,  and  half  a  cocoa-nut  tree,  valued  in  all  at 
rupees  280-8-0,  l)eing  the  estate  of  their  deceased  relative,  the 
husband  of  the  first  defendant,  on  the  ground  that  their 
family  was  undivided,  and  that  the  first  defendant  being  a 
widow  had  no  title  to  possession. 

The  first  defendant  pleaded  that  her  late  husband  had 
divided  off  from  the  plaintifis  and  other  members  of  the 
family ;  that  she  had  entrusted  half  of  the  lands  in  question 
to  the  second  defendant,  on  condition  of  his  paying  to  her  pe- 
riodically a  share  of  the  profits,  and  that  she  had  sold  the 
other  half  to  the  same  defendant  in  the  year  1858.  The 
answer  of  the  second  defendant  himself  was  to  the  same 
effect. 

(a)  Present  frer^  and  HoUowar,  J  J. 
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The  District  Munsif  was  of  opinion  that  the  plaintiffs        18«3. 

and  the  first  defendant's  late  husband  were  divided  members  ^^^^  ^f' 

&  A.  No.  62 

of  the  same  fiwnily,  but  that  the  alienation  of  the  property  of  1862. 
was  not  shewn  to  have  been  made  for  purposes  admissible 
in  law,  in  a  case  such  as  that  of  the  first  defendant,  who  is 
a  widow  without  surviving  issue ;  and  that  the  transfer  by 
sale  and  otherwise  to  the  second  defendant  could  therefore 
have  no  effect  after  the  death  of  the  first  defendant.  On 
these  grounds  the  District  Munsif  decreed  that  the  first  de- 
fendant should  be  replaced  in  possession  for  the  term  of  her 
life ;  and  that  after  her  death  the  property  should  revert  to 
the  plaintifi&,  as  the  heirs  at  law  of  the  deceased  husband  of 
the  first  defendant.  The  second  defendant  appealed  fi:'om 
this  decision,  which  was,  however,  affirmed  by  the  Civil 
Judge. 

We  observe  that  the  District  Munsif  in  this  case,  in 
disallowing  the  plaintiff's  claim  to  immediate  possession, 
provided  by  his  decree  for  the  transfer  of  the  property  from 
the  second  to  the  first  defendant  for  the  life  of  the  latter. 
This  portion  of  the  decree  was  manifestly  irregular  and  ex- 
trajudicial, and  it  was  the  duty  of  the  Civil  Judge  to  have 
amended  the  original  decree  as  respects  this  point.  We  find  - 
no  grounds,  however,  for  interfering  with  the  decision  of  the 
courts  below  as  regard  the  reversionary  right  to  which 
the  plaintifl^  are  declared  to  be  entitled  on  the  death  of  the 
first  defendant.  The  sale  and  transfer  firom  the  first  to  the 
second  defendant  were  clearly  invalid  by  Hindii  law,  for  the 
reasons  stated  by  the  District  Munsif,  and  can  have  no  effect 
therefore  as  against  the  rights  of  succession  to  which  the 
plaintiffs  are  entitled  on  the  death  of  the  first  defendant,  as 
the  legal  heirs  of  her  deceased  husband.  We  find  that  this 
decision  is  in  accordance  with  that  passed  in  a  recent  case 
before  the  High  Court  of  Bengal,  No.  24  of  1859,  whichis 
reported  at  page  99  of  the  Indian  Jurist  for  December 
1862. 

We  resolve  therefore  to  modify  the  judgment  of  the 
courts  below  to  the  extent  abovementioned.  The  costs  will 
be  paid  by  the  parties  by  whom  they  were  respectively  in- 
curred throughout  the  entire  case. 

Appeal  allowed, 
cl 
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appellatt  aunsnitrtton  (a) 

Rfiferred  Case  No.  1  of  1863. 
Vehgappaiyan  against  Ra'ja'paiyan. 

When  the  fall  sum  specified  in  a  bond  was  admitted  to  be  due,  the  fact 
of  the  plaintiff  haying  on  condition  of  the  payment  of  half  the  amount  by  a 
certain  day  agreed  to  remit  his  claim  to  the  other  half,  cannot  affect  nia 
right  to  recover  the  entire  amount  due  on  the  defendant  failing  to  fulfil 
the  condition. 

1863.       /^ASE  referred  for  the  decision  of  the  High  Court  by  R.  B. 
R^lfo.  1  Swinton,  Judge  of  the  Small  Causes  Court  of  Tanjore. 

of  i863.  Th#>  plaintiff  sued  on  a  bond  dated  the  21st  Chittarai  of 
Durmati  (1st  May  1861)  to  secure  rupees  300,  which  was  to 
be  paid  on  demand  in  defisiidt  of  payment  of  rupees  150,  part 
thereof,  on  the  30th  K&rttika  of  *  Durmati  (13th  December 
1861).  The  defendant  failed  to  pay  the  rupees  150  on  the 
day  appointed ;  and  the  Judge  of  the  Small  Cause  Court  de- 
creed that  the  defendant  should  pay  the  plaintiff  rupees  316 
with  further  interest  on  rupees  300  at  1  per  cent,  from  the 
date  of  the  decree,  contingent  upon  the  final  decision  of  the 
High  Court. 

No  counsel  were  instructed. 

The  judgment  of  the  Court  waa  delivered  by 

Scotland,  C.  J. : — ^We  are  of  opinion  that  the  Judge  has 
rightly  decided  this  case.  It  is  admitted  that  the  full  sum 
specified  in  the  bond  was  actually  ^due,  and  the  fact  of  the 
plaintiff  having,  on  condition  of  the  payment  of  half  the 
amount  by  a  certain  day,  agreed  to  remit  his  claim  for  the 
other  half,  cannot  affect,  in  any  way,  his  just  right  to  reco- 
ver the  entire  sum  due,  on  the  defendant  failing  to  fulfil  the 
condition.  There  is  no  ground  for  saying  that  any  part  of 
the  amount  agreed  to  be  paid  is  to  be  treated  as  in  the  na- 
ture of  a  penalty. 

{a)  Preient  Scotknd,  C.  J.  and  Frere,  J. 
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Appellate  3urt9liiction  {a) 

Bfferred  Case  No,  2  of  1863. 
Karuppakva  Na'yak  against  Nallamma  Na'yak. 

Where  a  bond  was  given  to  secure  a  debt  which  was  to  be  repaid  by 
seven  annual  instalments,  and  the  bond  provided  that  upon  failure  to  pay 
a  single  instalment  the  whole  principal  sum  secured  should  immediately 
become  due  and  recoverable  with  interest : — Held^  that  the  cause  of  action 
in  respect  of  the  principal  and  interest  arose  on  failure  to  pay  the  first 
instalment. 


c 


ASE  referred  for  the  decision  of  the  High  Court  by    '    jges. 
R.  Davidson,  the  Acting  Jndee  of  the  Small  Causes  _?Wnwy25i 

A  r'  No  2 

Court  at  Madura.  The  plaintiff  sued  on  a  bond  of  which  o/'ises. 
the  following  is  a  translation  ; — "  Debt-bond  executed  on 
the  3rd  A'ni  of  Bachasa  (16th  June  1855)  by  Nattamai 
Nallamma  N&yak,  son  of  Bangappa  N^yakan^  residing  in 
the  village  of  Y^dar  Puliyahgulam,  to  Elaruppanna  N^yakan 
son  of  Alagiri  N&yakan,  residing  in  the  said  village.  I  sold 
to  you  half  a  kar^  of  land,  &c.  under  stamp  kadj&n  deed  of 
sale  for  rupees  108-12-0  on  the  7th  A'di  of  Virddikurutu, 
and  received  the  amount  immediately.  But  as  I  have  no 
means  to  pay  rupees  52-8-0  to  redeem  the  lands  from  the 
previous  mortgagee,  and  as  you  liave  paid  the  amount,  and 
aa  that  simi  has  been  paid  to  the  previous  mortgagee,  as  also 
for  another  debt-bond  for  which  you  stood  security  for  me, 
I  hereby  promise  to  pay  the  said  sum  of  rupees  52-8-0  in 
seven  instalments  namely,  on  rupees  7  on  the  30th  of  Fah- 
guni  next  (10th  April  1856),  rupees  7  on  the  30th  of  Pah- 
guni  Nala ;  rupees  7  on  the  30th  of  Fahguni  of  Fihgala, 
rupees  7  on  the  30th  of  KAlayukti,  rupees  7  on  the  30th  of 
Panguni  of  Sittidri,  rupees  7  on  the  30th  of  Fanguni  of 
Kaudri  and  rupees  10-8-0  on  the  30th  of  Panguni  of  Dur- 
mati,  and  thus  credit  such  payments  on  the  back  of  the 
bond.  On  failure  of  a  single  instalment,  if  you  bring  a  suit 
for  the  amount  including  the  principal  and  interest  at  the 
rate  of  one  per  cent  per  mensem  from  the  date  of  the  bond 
after  deducting  any  payment  made  for  the  principal  I  shall 
pay  the  amount,  with  costs  without  defending  it.  Thus  I 
Nallamma  N&yak  have  executed  the  debt  bond  with  my 
free  will  to  Karuppanna  N&yakkan." 

(a)  Present  Scotland,  C.  J.  and  Frere,  J. 
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1868.  More  than  six  yeaxs  elapsed  between  the  time  when 

^^iruary  16.  ^j^^  g^^  instalment  became  due  and  the  commencement  of 

ILC.  No.  2  *       »  .  ,       1 

^^1863.  the  suit  No.  1046  of  1862  out  of  which  the  present  case 
arose.  The  defendant's  vakil  argued  that  the  law  of  limita- 
tion ran  from  the  10th  of  April  1856,  the  date  on  which  the 
first  instalment  was  made  payable,  and  that  therefore  the 
suit  was  barred.  The  Judge,  however,  held  that  the  law  of 
limitation  only  ran  from,  the  date  at  which  the  last  instal- 
ment was  made  payable  and  accordingly  decreed  for  the 
plaintiff,  contingent  upon  the  final  decision  of  the  High 
Court. 

No  counsel  were  instructed. 

The  following  judgment  was  delivered  by 

ScX)TLAKD,  C.  J. : — ^The  bond  on  which  the  jdaintiflTs 
claim  in  this  case  is  based,  was  not  of  a  nature  capable  of 
registration  imder  section  3,  Regulation  XVII  of  1802,  being 
a  simple  bond  executed  by  the  defendant  to  secure  a  debt, 
which  was  to  be  repaid  by  seven  annual  instalments.  The 
enactment  therefore  in  clause  10,  section  1,  Act  No.  XIV  of 
1859,  is  inapplicable  to  this  bond,  and  the  period  of  limita- 
tion which  must  be  held  to  govern  the  case  is  that  contained 
in  clause  16  of  the  same  section.  A  decision  to  tJbis  effect 
was  recently  given  in  Befenred  Case  No.  3  of  1862. 

But  it  appears  that  a  period  of  more  than  six  years  was 
allowed  to  elapse  between  the  time  at  which  the  first  instal- 
ment became  due  and  the  commencement  of  the  suit ;  and 
considering  the  proper  construction  of  the  stipulation  in  the 
bond,  as  regards  Tailure  in  payment  of  a  single  instalment, 
to  be,  that  upon  such  failure  the  whole  principal  sum  secur^ 
ed  by  the  bond  immediately  became  due  and  recoverable 
with  interest,  then  the  plaintiff's  cause  of  action  in  respect 
of  such  principal  sum  and  interest  arose  at  the  time  of  the 
failure  to  pay  the  first  instalment,  and  consequently  the 
limitation  Act  operated,  we  think,  as  a  bar  at  the  commence- 
ment of  the  present  suit.  Allowing  a  further  time  for  pay- 
ment after  default  in  payment  of  the  first  instalment  was 
qyite  an  optional  forbearance  and  indulgence  on  the  part  of 
the  plaintiffs. 

NoT£.--See  Hmp  t.  Oarkmd  4  Q.  B.  519.  s.  c.  12  L.  J.  Q.  B.  134. 
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Slppellate  SurtsilrKtion  {a) 

Referred  Case  No.  7  of  1868. 

Ba'masva'mi  Ayyan  agavmt  Appa'vajyan. 

When  the  Court  orders  further  iuterest  under  Act  XXIII  of  1861, 
sec.  10,  it  is  to  be  from  the  date  of  the  decree  to  the  date  of  payment  of 
the  fRincipal  sum  adjudged,  and  not  for  a  limited  period. 

i^ASE  stated  for  the  decision  of  the  High  Court,  by       1863. 
^^     R.  B.  Swinton,  Judge  of  the  Small  Causes  Court  at    :BL.aNo,i 
Tanjore.    The  plaintiff  sued  on  a  bond  in  the  following     ^f  ^^^^- 
terms : — "  Debt-bond  executed  by  Appivaiyan  living  in 
Puduk6ttai  to  Kumbakonam  H&masv&mi  Ayyan  living  in 
ditto  on  the  25th  October  1859.    Having  borrowed  this  day 
of  you  rupees  10  on  account  of  my  necessities  I  will  repay 
the  same  together  with  interest  at  1  per  cent^  whenever  the 
demand  is  made.    Thus,  I,  App&vaiyan  executed  this  debt- 
bond  to  Rimasv&ni  Ayyan.    Thus  I  put  my  signatture  as 
Appivaiyan."    The  judge  made  the  following  decree : — 

"  Decreed  that  defendant  pay  plaintiff  rupees  13  13    4 

with  costs.       Costs  Stamp Rs.     18    0 

Peon's  batta.   ,,180 
Pleader's  fee.    ,,500 


8     0    0       8    0    0 


Total...  21  18  4 
with  interest  thereon  at  1  per  cent,  per  month  for  thirty 
days  from  this  date,  contingent  upon  the  decision  of  the 
High  Court,"  as  to  whether  the  judge  was  authorized  under 
section  10  of  Act  XXIII  of  1861  to  order  interest  for  a  fix- 
ed period. 

That  section  enacts  that  ''  when  the  suit  is  for  a  sum  of 
money  due  to  the  plaintiff,  the  Court  may  in  the  decree 
order  interest  at  such  rate  as  the  Court  may  think  proper  to 
be  paid  on  the  principal  sum  adjudged  from  the  date  of  the 
sasH^  to  the  date  of  the  decree,  in  addition  to  any  interest 
adjudged  on  such  principal  sum  for  any  period  prior  to  the 

(«)  Priwnt  Scotland,  C.  J.  and  Frcrc,  J. 
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186S.        date  of  atiit;  with  further  interest  on  the  aggregate  sum  so 
Tebruary  16.  ^jj^^^  ^^jj^}  ^^  the  costs  of  the  suit  from  the  date  of  the 
0/  186S.     decree  to  the  date  of  payment. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — ^The  Judge,  we  think,  was  in  error  in  de- 
creeing the  payment  in  this  case  of  interest  for  the  limited 
period  of  thirty  days  from  the  date  of  the  decree.  A  dis- 
cretion is  given  in  section  10  of  Act  XXIII  of  1861,  as  to  the 
granting  of  further  interest  after  the  making  of  the  decree ; 
but  when  the  Court  thinks  proper  to  grant  such  interest,  it 
is  to  be  from  the  date  of  the  decree  to  the  date  of  payment. 
The  discretion  as  regards  the  time  of  payment  is  given  in 
respect  of  two  periods  of  time — ^from  the  date  of  the  suit 
to  the  date  of  the  decree,  and  from  the  date  of  the  decree  to 
the  date  of  payment;  whereas,  under  the  repealed  section 
(198)  of  Act  VIII  of  1859,  only  one  period  was  provided  for, 
namely  from  the  date  of  suit  to  date  of  payment. 


SlppeUate  SunsOitrtton  (a) 

Beferred  Case  No.  9  of  1863. 

SuBBiRAMANiYA  Ayyan  against  Ve'la'tuda  De'var. 

In  a  suit  for  arrears  of  re&t  a  Small  Causes  Court  may  decide  whether 
the  renting  has  taken  place  and  pass  jadgment  for  the  amount  claimed, 
without  adjudicating  on  the  plaintiff's  title. 

1868.       XN  this  caae  R.  B.  Swinton,  the  Judge  of  the  Small  Causes 
^0^0  y  ^^^  ^^  Tanjore,  stated  for  the  decision  of  the  High 

0/ 1862.      Court  a  question  which  had  arisen  in  each  of  the  Suits  Nos. 
645,  646  and  647  of  1862  on  the  file  of  his  Court. 

The  &ciA  su£Siciently  appear  from  the  following  judg- 
ment which  was  delivered  by 

(a)  Present  Scotland,  C.  J.  and  Frcre,  J. 
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Scotland,  C.  J. :— In  the  three  cases  stated  for  the  de-       isas. 
cision  of  the  Court  the  plaintiff  claimed  to  recover  from  the  -/^^T^!?^^' 

^  •  R.  C.  No,  9 

defendant  arrears  of  rent  alleged  to  be  due  to  him  under  of  I86I. 
rent-bonds  and  a  verbal  agreement ;  and  we  are  of  opinion 
that  the  Judge  was  wrong  in  deciding  that  it  was  not  com- 
petent for  him  to  enter  into  the  question  of  whether  the 
renting  relied  upon  by  the  plaintiff  had  taken  place.  It  is 
dear  that  in  respect  of  suits  for  rent  Courts  of  Small  Causes 
have  jurisdiction,  and  in  such  suits  the  question  of  whether 
or  not  there  has  been  a  renting  of  the  property,  when  raised 
as  in  the  present  cases,  must  necessarily  be  considered  and 
decided.  The  defendant  cannot  oust  the  jurisdiction  of  the 
Court  by  the  mere  fact  that  he  also  denies  the  title  of  the 
plaintiff  to  the  property  alleged  to  have  been  rented.  The 
denial  of  title  in  these  cases  may  be  altogether  unfounded 
and  fraudulently  put  forward ;  and,  exercising  his  jurisdic- 
tion as  regards  the  claim  of  rent,  it  was  for  the  Judge  to 
hear  the  evidence  and  decide  with  respect  to  the  rent-bonds 
and  agreements,  on  which  the  plaintiff's  claim  was  founded. 
K  they  were  clearly  proved  to  the  satisfaction  of  the  Judge 
— ^if  it  was  also  proved  also  that  an  arrear  of  rent  had  be- 
come due  from  the  defendant  to  the  plaintiff,  the  Judge 
was  ftdly  competent  to  pass  judgment  for  the  amount  of  the 
arrear  proved  to  be  due  under  those  rent-bonds  and  agree- 
ments, without  going  into  tlie  question  of  title  to  the  pro- 
perty rented. 

In  the  case  in  which  the  counterpart  lease  is  said  to 
have  been  lost,  it  is  of  course  incumbent  on  the  plaintiff  to 
account  satisfactorily  for  the  non-production  of  this  docu- 
ment, before  he  can  be  allowed  to  go  into  secondary  evidence 
to  prove  its  contents. 
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appellate  3urisaiirtion  Caj 

Regular  Appeal  No.  28  of  1862. 

TiRUMAMAGAX  Amma'l. AppeVUmt, 

Ra'masva'mi  Ayyanga'r  and  another... JZeqxmdente. 

The  mental  incapacity  which  disqualifies  a  Hindii  from  inheriting  on 
the  ground  of  idiocy  is  not  necessarily  utter  mental  darkness. 

A  person  of  unsound  mind,  who  has  been  so  from  birth,  is  in  point  of 
law  an  idiot. 

The  reason  for  disaualifying  a  Hindu  idiot  is  his  unfitness  for  the  or- 
dinary intercourse  of  lite. 

18M.       npHIS  was  a  regular  appeal  from  the  decision  of  E.  W. 
R,  j^No.  28  ^""^^  *^®  Acting  Civil  Judge  of  Negapatam,  in  Origi- 

VlSgg-  nal  Suit  No.  1  of  1862.  The  plaintiff,  a  Hindti  widow,  sued 
her  deceased  husband's  brothers  for  her  son's  share  of  the 
&mily-estate.  The  defendants  rested  their  case  chiefly  on 
the  ground  that  the  son  was  disqualified  by  idiocy  to  in- 
herit. The  Civil  Judge  adopted  their  view  and  accordingly 
dismissed  the  suit  The  plaintiff  now  appealed  against  the 
Civil  Judge's  decree. 

Branson  and  Rdmmmja  Ayyamgdr  for  the  appellant, 
the  plaintiff. 

Sa4(ig6pdelid/rhi  and  Bdyagdpdldchdrhi  for  the  res- 
pondents, the  defendants. 

The  arguments  for  the  appellant  sufficiently  appeal' 
from  the  judgment  of  the  Court,  which  was  delivered  by 

HoLLOWAY,  J. :— The  Civil  Judge  decided  that  the  boy 
on  whose  behalf  the  suit  was  brought  was  from  idiocy  not 
qualified  to  inherit.  Whether  this  is  so  or  not  was  the  only- 
question  argued  before  us,  and  is  the  only  one  whidi  it  is 
necessary  for  us  to  determine. 

As  to  the  unsoundness  of  mind  of  the  unhappy  youths 
his  incapacity  for  instruction,  his  inconceivable  delusion  as 
to  the  most  common  matters,  his  inability  to  perform  the 
most  common  mental  operations,  there  can  be  no  question. 
That  a  deed  executed  by  him  would  be  voidable,  that  his 
marriage-contract  by  English  law  would  be  invalid/'b^,  no 
doubt  can  exist. 

(a)  Present  Strange  and  Holloway,  J.  J. 

(b)  6j  the  Hindu  law  a  marriage  is  not  a  contract :  it  seems  there- 
lore  that  a  Hindu  idiot's  marriage  would  be  valid.  See  Dabfekwm  MUier 
T.  Rndachum  Mitter,  2  Mori.  Dig.  99,  where  a  lunatic's  mamagc  was  held 
valid. 
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It  has,  however,  been  contended  that  to  justify  disqua-      186S. 
lification  on  the  ground  of  idiocy,  there  must  not  be  the  j^  j^^  28' 
slightest  glimmering  of  reason,  that  this  is  the  strict  legal     ^  ^^^^  ,^ 
definition  of  idiocy  by  the  law  of  England,  and  that  by 
whidi  we  must  be  bound.    It  would  perhaps  be  very  diffi- 
cult to  contend  that  in  this  case,  the  reasoning  faculty  can 
strictly  be  said  to  exist.    There  are  perceptiou^^,  but  the 
power  of  arranging  or  combining  them,  seems  scarcely  to 
exist. 

We  are  however  clearly  of  opinion  that  the  mental  in- 
capacity which  is  to  disqualify  on  the  ground  of  idiocy,  is 
not  the  utter  mental  darkness  for  wliicli  the  appellant's 
counsel  has  contended. 

Lord  Coke  (Co.  Lit.  247a)  classes  idiots  as  one  of  the 
species  of  "  non  compotes  mentis"  distinguished  from  luna- 
tics by  the  circumstance  that  the  idiot  is  he  *'  which  from 
his  nativitie,  by  a  perpetual  infirmitie,  is  non  compos  men- 
tis." K  then  this  great  authority  stood  alone,  the  question 
by  the  law  of  England  would  be,  first,  was  this  child  *'  non 
compos  mentis" — and,  secondly,  was  he  so  from  his  birth  ? 
No  jury  could  hesitate  to  answer  both  of  these  questions  in 
the  affirmative.  It  is  not  however  to  be  denied  that  the 
language  of  Blackstone  (vol  I  p.  304)  is  much  more  unqualified 
"  a  man  is  not  an  idiot  if  he  has  any  glimmering  of  reason, 
80  that  he  can  tell  his  parents,  his  age,  or  the  like  common 
matters."  On  such  common  matters  we  incline  to  think 
that  this  boy  is  incapable. 

The  coimsel  for  the  appellant  referred  us  to  a  case  in 
Bligh,  which  we  presume  to  be  Ball  v.  Mannin(a),  and  which 
is  much  better  reported  in  1  Dow  and  Clark  380.  This  case 
appears  to  us  to  show  most  clearly  that  if  a  person  is  of  un- 
sotmd  mind  and  has  been  so  from  his  birth,  he  is  as  to  all 
l^al  disabilities  and  incapacities  in  the  position  of  an  idiot. 
The  question  Was  whether  a  deed  executed  by  Ball  deceased 
was  void  on  the  ground  of  incapacity,  and  it  was  conceded 
that  there  was  no  evidence  whatever  of  insanity.  The 
Judge  left  the  question  of  incapacity  to  the  jury,  and  a  bill 
oi  exceptions  was  brought  because  the  judge  refused  to  tell 
the  jury  that  the  deed  would  not  be  void  if  there  was  any 

(a)  3  Bligb  N.  S.  1, 

D  1 
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18«».  glimmering  of  reason.  Lord  Tenterden  in  delivering  the 
"^  J  "X  28  judgment  of  the  House  of  Lords  upheld  the  Judge's  direc- 
of  1862.  tion,  and  at  page  392  said.  *'  The  strict  legal  definition  of  an 
idiot  in  an  old  book  which  I  have  brought  is  that  if  a  man 
can  repeat  the  letters  of  the  alphabet,  or  read  what  is  set 
before  him,  he  cannot  be  taken  to  be  an  idiot,  but  you  would 
say  that  this  was  contrary  to  common  sense,  for  as  to  re- 
peating the  letters  of  the  alphabet  or  reading  what  is  set 
before  him,  a  child  of  three  years  old  can  do  that.  Tlien 
the  question  is  whether  the  party  was  of  sounid  mind  or 
not."  The  authority  of  this  veiy  eminent  judge  appears  to 
be  in  favour  of  the  old  definition  of  Coke,  for,  seeing  that 
there  was  no  evidence  of  insanity,  that  the  case  was  put 
upon  the  ground  of  idiocy,  the  direction  could  not  be  right 
if  the  definition  of  Blackstone  is  in  truth  correct.  The  case 
is  at  any  rate  a  clear  authority  for  the  position  that  weak- 
ness of  mind  fai*  short  of  that  described  will  disable  firom 
contracting. 

It  will  be  found  that  the  doctrine  of  Hind6  law,  by 
which  on  this  question  we  are  to  be  bound,  is  very  similar. 
"  An  idiot"  "  a  person  deprived  of  the  internal  fiiculty :  mean- 
ing one  incapable  of  discriminating  right  from  wrong"  (Mit&k- 
shara  chap.  II,  section  X,  par.  2),  and  a  more  expanded  defi- 
nition in  W.  H.  Macnaghten's  PriTiciples  and  Precedente  of 
Hindu  Laiv(a) :  Idiot — "  a  person  not  susceptible  of  in- 
struction :"  "  One  who  cannot  support  the  performance  of 
d\xiiea(b)"  "  Devoid  of  knowledge  of  himself,  and  one 
whose  intellectual  faculties  are  imbecile^c/"  These  autho- 
rities seem  clearly  to  show  that  the  question  in  Hindti 
law  is  precisely  the  same  as  would  be  derived  from  Coke's 
definition  and  from  the  case  of  Ball  v.  Mannin,  The  rea- 
son of  the  rule  is  no  doubt,  as  Sir  T.  Strange  states  it  (d), 
the  unfitness  of  persons  so  situated  for  the  ordinary  in- 
tercourse of  life. 

We  are  deeply  sensible  of  the  mischief  which  would 
result  from  any  attempt  to  interfere  with  the  disposition  or 
enjoyment  of  property  merely  on  account  of  eccentricity  of 
conduct.  The  imprudent,  the  unthrifty,  the  profligate  entail 
misery  upon  themselves  and  others,  but  they  are  not  on  that 

(a)  Vol.  II,  p.  135,  Class  4,  citing    (b)  Ibid,  citing  KaghunaAdana. 

Jimiitav&hana. 
(c)  Ibid,  citing  ChandcfTara.  (rf)  1  Strangc's  IliNdn  Law,  15?. 
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account  to  be  treated  as  insane.     We  are  fully  satisfied  that        1^63. 
an  idiot  in  Hindu  law  is  one  of  unsound  and  imbecile  mind  ';07^^^* 
who  has  been  so  from  his  birth.     The  question  of  unsound-      ^f  ^^^^- 
ness  and  imbecility  is  to  be  determined  not  upon  wire-drawn 
speculations  but  upon  tangible   and  unmistakeable  facts: 
and  being  clearly  of  opinion  that  there  are  such  facts  in  this 
case,  that  this  unhappy  youth  is  congenitally  imbecile,  and 
therefore  incapable  of  inheriting — ^we  dismiss  this  appeal 
with  costs. 

Appea I  J  'hsm IsseJ. 


Jnsolbfnt  3urisiDtrtion  (a) 

In  the  Matter  of  Thomas  Pereira,  an  Insolvent. 

Under  a  vestinj»-ordcr  an  insolvent's  estate  became  vested  in  the  Offi- 
cial Assif^nee  who  paid  the  scheduled  creditors  the  principal  of  their  debts. 
A  discharging-ordrr  was  then  made  under  sec.  39  of  the  Indian  Insolvent 
Debtors'  Act  (11  Vict.  c.  21).  At  the  date  of  such  order  the  Official  As- 
signee had  rupees  143-1-8  to  the  credit  of  the  insolvent's  estate.  Ho  sub- 
sequently received  the  interest  on  certain  securities  which  had  been  be- 
queathed to  the  insolvent  for  his  life  before  the  date  of  the  vesting-order. 

£foW;— That  the  discharging-order  did  not  make  the  vesting-order 
void ;  nor  as  regarded  the  estate  vested  in  tlie  Officii  Assignee  did  it  re- 
vest immediately  the  right  of  property  in  the  insolvent : 

That  creditors  are  entitled  to  interest  on  interest-carrying  debts  out 
of  a  surplus  remaining  in  the  Official  Assignee's  hands  after  payment  of 
the  schedided  amount  of  debts : 

That  notwithstanding  the  discharging-order  the  Court  might  direct 
the  rupees  143-1-8  and  the  interest  subsequently  received  to  be  paid  to  the 
insolvent's  creditors  rateably  in  respect  of  interest  on  their  debts  calcu- 
lated down  to  the  date  of  the  discharging-order  and  that  the  balance  should 
be  paid  to  the  insolvent  or  his  representative ; 

That  the  interest  subsequently  received  by  the  Official  Assignee  was 
"  neither  after-acquired  property"  within  the  meaning  of  sec.  59,  nor 
**  a  debt  growing  due  to  the  insolvent  before  the  Court  shall  have  made 
"  its  ordei?'  within  the  meaning  of  sec.  7  of  11  Vict.  c.  21 . 

JRe  Alexander  McClean  concurred  in. 

TN  this  case  the  following  judgment,  from  which  the  facts        1863. 
■^    sufficiently  appear,  was  delivered  by  ^  ^"""^'^ — '- 

Scotland,  C.  J. : — This  case  comes  before  the  Court  on 
two  distinct  applications  :  one  by  two  of  the  insolvent's  cre- 
ditors, claiming  to  have  interest  allowed  them  upon  their 
debts,  and  the  other  on  behalf  of  the  insolvent,  since  de- 
ceased, for  an  order  directing  tlie  Official  Assignee  to  pay 
over  the  sura  in  his  hands  of  rupees  379-4-8.  The  material 
jacts  are  these.  The  insolvent's  estate  became  vested  in  the 
Official  Assignee  under  an  adjudication  and  vesting  order 
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1863.  made  on  the  17tb  July  1857.  Between  that  time  and  the 
jebruarf,  20.  qq^j^  November  1861,  when  the  last  dividend  was  paid,  the 
principal  sum  of  the  debts  due,  as  well  to  the  two  creditors 
now  applying  to  the  Court,  as  to  all  the  other  scheduled  cre- 
ditors, was  fully  paid  off  out  of  the  estate  that  had  oome  to 
the  hands  of  the  Official  Assignee.  On  the  14th  December 
1861,  the  insolvent  petitioned  for  and  obtained  under  sec- 
tion 59  of  the  Insolvent  Debtors*  Act,  an  order  niai  in  the 
nature  of  a  certificate  for  the  discharge  of  his  person  and 
property  from  the  demands  of  his  creditors.  The  order  so 
obtained  specified  all  the  creditors,  and  notice  of  it  was  duly 
given  to  them.  On  the  Slst  January  1862,  the  Court, 
after  hearing  one  of  the  creditors  now  applying,  (no  other 
creditor  appearing  to  show  cause  againt  the  ordernm)  made 
an  order  directing  that  the  insolvent  be  for  ever  discharged 
not  only  personally,  but  also  in  respect  to  all  property  to  be 
by  him  thereafter  acquired,  from  all  liabilities  whatever  in 
respect  of  the  debts  mentioned  in  his  schedule,  and,  particu- 
larly from  all  demands  or  claims  by  or  on  account  of  the 
creditors  personally  named  in  the  said  schedule.  When  this 
order  was  made  there  was  in  the  hands  of  the  Official  As- 
signee to  the  credit  of  this  estate  rupees  143-1-8,  and  subse- 
quent to  the  making  of  the  order  the  Official  Assignee 
received  from  the  Accountant  General  (as  he  had  as  Official 
Assignee  before  done  with  the  sanction  of  the  Court  on  the 
Equity  side  of  the  late  Supreme  Court,)  the  half-yearly 
amount  of  interest  which  had  subsequently  become  due  in 
respect  of  certain  government  securities,  the  interest  upon 
which  the  insolvent  was,  under  a  bequest  in  a  will,  entitled 
to  receive  for  his  life.  After  the  granting  of  the  order  un- 
der section  59  of  the  Insolvent  Act,  an  order  on  the  Equity 
aide  of  the  Supreme  Court  was  made,  rescinding  the  former 
order  under  which  the  Official  Assignee  had  received  the  in- 
terest to  which  by  the  bequest  in  the  will  the  insolvent 
was  entitled,  and  since  that  time  also  the  death  of  the  in- 
solvent has  taken  place. 

The  question  now  is,  what  is  the  legal  effect  of  the 
order  made  under  section  59  of  the  Insolvent  Act  as  regards 
the  claim  of  the  creditors  applying  for  the  payment  of  in-> 
terest  upon  their  debts  out  of  the  sum  of  rupees  379-4-8  in 
the  Official  Assignee  s  hands^  made  up  in  part  of  the  amount 


hi  Be  Pereiiu.  219 

received  by  the  Official  Assignee  for  interest  due  since  the        18«8. 
making  of  the  last  mentioned  Order  ?  ^  ^^^ — '- 

There  is  clearly  no  ground,  I  think,  for  saying  that  it 
rendered  the  vesting  order  void ;  nor  do  I  think  that  as  re- 
gards the  estate  vested  in  the  Official  Assignee  it  would 
have  the  effect  per  se  of  revesting  immediately  the  right  of 
property  in  the  insolvent :  see  sections  9  and  11  of  the  Act 
and  Kemot  v.  Pittisfa).  Here  the  point  for  decision  de- 
pends upon  the  question  of  whether  or  not  the  operation  of 
the  vesting  order  was  put  an  end  to  by  the  ord^r  made^un- 
der  section  59  so  far  as  concerned  the  claims  of  creditors 
through  the  Official  Assignee  to  the  interest  subsequently 
accruing  due  to  the  Insolvent.  As  regards  the  balance  in 
the  hands  of  the  Official  Assignee  when  the  order  under  sec- 
tion 59  was  made>  there  can  be  no  doubt  that  the  Court  may, 
notwithstanding  such  order,  direct  that  amount  to  be  paid 
to  creditors  in  respect  of  interest.  It  can  make  no  difference 
in  the  construction  ol  section  59  that  the  claims  of  creditors 
have  not  been  fiiUy  satisfied ;  and  in  this  case  it  was  in  the 
discretion  of  the  Court  under  that  section  to  have  refused 
the  order,  or  to  have  made  a  qualified  order  providing  in 
terms  for  further  payments  to  the  creditors  in  respect 
of  interest.  The  order,  however,  is  general,  and  if  the  in- 
terest subsequently  accruing  due  to  the  insolvent,  can- 
not be  considered  as  after-acquired  property  within  the 
meaning  of  the  59th  section,  then  the  operation  of  the  vest- 
ing-order  was,  I  think,  still  left  in  force  as  to  it,  and  the 
Court  may  in  its  discretion  now  make  an  order  for  the  ap- 
propriation of  the  whole  amount  in  the  Official  Assignee's 
hands  to  the  payment  of  interest  due  to  the  creditors.  Then, 
was  the  interest  subsequently  accruing  due  after-acquired 
property  within  the  meaning  of  the  59th  section  ?  I  am  of 
opinion  that  it  cannot  be  so  considered.  By  the  operation 
of  the  vesting-order  the  life  interest  of  the  insolvent  passed 
to  the  Official  Assignee  for  the  benefit  of  the  creditors  com- 
ing in  under  the  insolvency-proceedings,  subject,  of  course, 
to  the  necessary  sanction  of  the  late  Supreme  Court  on  its 
equity  side,  and  the  force  of  the  vesting-order  was  not  got 
rid  of  by  the  order  made  in  this  case  under  section  59.    The 

(a)  23  L.  J.  Q.  B.  33. 
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18C3.  words  in  secfcion  7  of  the  Act  providing  that  the  operation 
-  ^-^"^^^  of  the  vesting-order  shall  extend  to  (amongst  other  property 
of  the  insolvent)  "  all  debts  gi'owing  due  to  him  before  the 
Court  shall  have  made  its  order  in  the  nature  of  a  certifi- 
cate," when  taken  with  the  other  words  of  the  section,  do 
not,  I  think,  apply  to  the  interest-monies  accruing  due  un- 
der the  bequest  to  the  insolvent  in  this  case.  Upon  the 
making  of  the  vesting-order  the  insolvent's  life-estate  or  in- 
terest under  the  bequest  passed  to  the  Official  Assignee,  and 
had  the  effect  of  immediately  transferring  to  him  the  right 
to  all  future  as  well  as  present  accruing  interest.  The  right 
to  receive  the  future  accruing  interest  was  at  the  time  of  the 
vesting-order  a  fully  acquii'ed  right  in  the  insolvent,  and  all 
his  right  passed  to  the  Official  Assignee.  The  sum  then  in 
the  hands  of  the  Official  Assignee  is,  I  think,  unaffected  by 
the  order  made  under  section  59,  and  the  remaining  question 
is  whether  payment  of  interest  upon  the  scheduled  debts 
should  be  granted  ?  As  to  the  right  of  creditors  to  interest 
on  such  debts  as  legally  carry  interest  it  is  unnecessary  to 
do  more  here  than  refer  to  the  case  oi  In  Re  A  lexander  Ma- 
clean in  this  Court,  in  which  judgment  was  given  on  the 
10th  April  1861.  In  that  case,  after  a  full  review  of  all  the 
cases  on  the  subject,  my  Brother  Bittleston  decided  that  cre- 
ditors were  entitled  to  an  order  for  payment  of  interest  upon 
such  debts  as  legally  carried  interest  out  of  a  surplus  re- 
maining in  the  Official  Assignee  s  hands  after  payment  off 
of  the  scheduled  amount  of  the  debts,  and  in  that  decision 
I  concur.  My  judgment  therefore  is  that  the  sum  in  the 
hands  of  the  Official  Assignee's  hands  should  be  applied  to- 
wards the  payment  of  interest  upon  such  of  the  scheduled 
debts  as  bear  interest  calculated  down  to  the  date  of  tlie 
making  of  the  order  imder  section  59,  and  that  the  present 
applicants  are  entitled  to  a  dividend  out  of  the  amount  rate- 
ably  with  the  other  creditors  (if  any)  whose  debts  bear  in- 
terest, and  that  any  balance  remaining  over  should  be  paid 
to  the  legal  representative  of  the  insolvent. 


Note. — The  followine  is  the  judgment  mInBe  Alexander  MaeOean" s 

Estate  referred  to  by  the  Chief  Justice : 

1861.  Bittleston,  J.  -. — ^It  appears  that  in  this  estate  ail  the  creditors  have 

April  10.      received  twenty  shilUncs  in  the  pound  upon  their  scheduled  debts,  and 

^  that  there  remains  in  tne  hands  of  the  Official  Assignee  a  considerable 

sum,  with  regard  to  which  the  question  is,  whttjtcr  I  ought  to  direct  it  to 
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be  paid  oyer  to  the  insolvent,  or  to  be  applied  by  the  Official  Assignee  in        \^ti\, 
payment  of  interest  to  the  creditors?  jpril  10. 

I  am  of  opinion  that  it  should  be  applied  in  payment  of  interest  upon 

such  debts  as  by  contract,  express  or  implied,  bear  interest. 

Ever  since  the  year  1743  it  bas  been  well  established  in  bankruptcy 
that  if  the  estate  is  more  than  sufficient  to  pay  the  creditors  twenty  shil-  ^ 

lings  in  the  pound,  the  surplus  is  to  be  appUed  to  the  payment  of  interest 
on  debts  bearing  interest  by  contract. 

1  refer  to  the  cases  of  Branley  v.  Qoodere,  1  Atk.  90 ;  Bx  parte  Mor- 
ria,  1  Ves.  Jr.  132;  Ex  parte  Milts,  2  Yes.  295  ;  Ex  parte  Reeve,  9  Ves. 
583,  590 ;  Ez parte  Hill,  11  Ves.  654 ;  Butcher  v.  Churchill,  14  Ves.  667, 
673,  vjidBtneer  v.  Morris,  Cr.  &  Ph.  351, 356.  These  cases  (excepting[  the ' 
last)  were  determined  at  a  time  when  the  bankruptcv-acts  were  entirely 
silent  as  to  the  allowance  of  interest  subsequent  to  the  date  of  the  com- 
mission :  for  the  first  statutory  provision  on  that  subject  was  contained  in 
the  6  Qeo.  4,  c.  16,  section  132,  and  that  statute  reeeived  the  Boyal  As- 
sent  on  the  2nd  May  1825. 

1  have  referred  to  them  all,  and  they  seem  to  me  to  proceed  substan- 
tially upon  these  considerations : — that  the  bankruptcy-acts  were  passed  for 
the  benefit  of  creditors  as  much  as  for  the  benefit  of  bankrupts :  that, 
whenever  the  bankrupt's  estate  in  the  hands  of  the  Assignee  proves  suffi- 
cient for  the  purpose,  justice  to  the  creditors  requires  that  their  debts  (in- 
cluding interest  subsequent  to  the  date  of  the  commission  upon  debts  by 
contract  bearing  interest)  should  be  fuUy  satisfied  before  any  surplus  is  re- 
turned to  the  bankrupt :  that  the  earlier  statutes  ex|>ressly  left  open  to 
the  creditors  who  had  not  been  fully  satisfied,  all  their  remedies  against 
the  bankrupt  and  his  future  effects ;  and  that  though  the  subsequent  sta- 
tutes made  the  certificate  a  bar,  the  future  estate  only  was  protected  by 
the  certificate :  that  there  was  no  express  provision  depriving  the  creditors 
of  their  right  to  full  satisfaction  out  of  the  estate  to  be  administered,  that 
estate  being  sufficient  for  the  purpose ;  and  that  for  such  an  effect  express 
enactment  was  necessary. 

In  1825  the  rule  established  by  these  decisions  was  adopted  and  ex- 
tended by  the  legislature,  and  the  provision  introduced  (6  Geo.  4,  ehap. 
132)  prohibiting  payment  of  any  surplus  to  the  bankrupt  until  not  onhf 
the  creditors  (whose  debts  carry  interest)  have  received  interest  ou  their 
debts,  but  also  until  all  other  creditors  have  received  interest  at  4  per  cent. 
The  same  provision  is  contained  in  the  present  Bankruptcy  Act,  12  and  13. 
Vict,  c.  106,  s.  I\f7{a). 

So  far  as  to  the  English  Bankruptcy  Acts.  But  it  has  been  supposed 
that  the  law  in  England  under  the  Insolvent  Debtors'  acts  is  materially  dif- 
ferent. I  refer  particularly  to  the  opinion  of  Mr.  Commissioner  Law  in 
Mr.  Joy's  case  (20  L.  T.  263). 

The  insolvent  debtors'  acts,  as  well  as  the  bankruptcy-acts,  are  framed 
principaUy  with  reference  to  the  case  of  a  deficiency  of  assets ;  and  are 
designed  to  bring  about  an  equitable  adjustment  of  the  rights  of  debtors 
and  creditors  in  that  state  of  things. 

But  (excepting  one  clause  to  which  I  will  immediately  refer)  I  do  not 
see  in  the  acts  for  the  relief  of  insolvent  debtors,  more  than  in  the  bank- 
rnptcy-acts,  anj  indication  of  an  intention  to  deprive  the  creditors  of  any 
portion  of  their  legal  demands  which  the  available  estate  of  the  debtor 
may  be  sufficient  to  meet. 

Indeed,  as  regards  after-acquired  property,  the  insolvent  acts  are  more 
favourable  to  the  creditor  than  the  bankruptcy-acts ;  for  it  has  alwavs 
been  imposed  as  a  condition  of  relief  under  tliose  acts  that,  subiect  to  tne 
discretion  and  under  the  order  of  the  Court,  that  property  should  be  avail- 
able for  the  payment  of  the  creditors,  agamst  whom  tne  relief  is  given. 

However  in  the  earliest  general  insolvent  act,— 53  Geo.  3,  c.  102 
(passed  10th  July  1813)— there  is  a  section  (22)  which  provides  that  from 
tne  order  of  discnarge  all  interest  shall  cease,  and  prohibits  the  computa- 
tion, unless  the  coun;  shall  be  satisfied  not  only  or  the  sufficiency  of  the 
present  and  future  estate  to  pay  the  principal  of  the  debts  payable  under 

(«)  This  section  is  not  repealed  by  the  Bankniptcy  Consolidation  Act,  1861.  Sec, 
bendes  tke  catrs  cited  by  Bittleston,  J.,  Ex  parte  Wood,  2  H.  D,  &  D.  283 :  £r  parte 
JlousioH,  2  G.  &  J.5(J :  ExparU  Jliffffinbolhasi,  Ibid.  123 :  E^p<nic  Minchitt^  Ibid.  287 : 
M^  parte  RUi  Mont.  237. 


222  MADRAS  HIGH  COURT  REPORTS. 

18C1.  the  act,  as  well  as  all  other  debts,  and  to  afford  the  prisoner  combetent 
April  10.  means  of  future  subsistence,  but  ^o  that  the  estate  is  so  considerable  aa 
to  reader  it  fit  that  interest  should  be  allowed. 

Of  course  if  that  enactment  had  been  repeated  in  the  subsequent  insol^ 
vent  acts,  the  (question  as  to  allowance  or  disallowance  of  interest  would 
have  been  one  ot  mere  discretion^  and  its  decision  must  have  depended  upon 
the  particular  circumstances  of  each  case :  but  in  fact  that  was  not  re-en- 
acted. It  does  not  appear  in  1  Qeo.  4,  c.  119  (26th  Julj  1620),  nor  in  any 
subseqjuent  insolvent  act. 

Smce  1820,  therefore,  there  has  been  no  express  provision  that  inter- 
est should  cease  from  the  date  of  the  order  of  discharge,  nor  that  the  court 
should  exercise  a  discretionary  power,  in  case  of  a  surplus,  of  allowing  or 
refusing  interest  according  to  tne  extent  of  the  surplus,  and  the  circum- 
stances of  the  particular  case.  But  I  cannot  infer  from  this  circumstance 
that  it  was  the  intention  of  the  lesialature  that  in  no  case  should  interest 
be  allowed,  subsequent  to  the  discharge  of  the  insolvent. 

The  estate  of  the  insolvent  vested  in  the  Assignee  is  so  vested  for  the 
benefit  of  the  creditors.  It  is  a  fund  belonging  to  the  creditors  and  if  that 
fund  is  sufficient  to  pay  the  creditors  not  onlv  the  principal  of  their  debts, 
but  interest  thereon  subsequent  to  the  dbcfaai^,  it  seems  to  me  that,  in 
l^e  absence  of  any  statutory  enactment  to  the  contrary,  it  ought  to  be  so 
Implied. 

The  reasoning  upon  which  the  rule  in  bankruptcy  was  established 
seems  to  me  not  less  applicable  to  the  case  of  an  insolvent  debtor. 

Mr.  Commissioner  Law,  in  the  judgment  to  which  1  have  alluded,  re- 
cognized the  justice  of  allowing  interest  to  the  creditors  out  of  a  surplus, 
and  he  considered  that  under  the  statute  1  and  3  Vic.  c.  110,  s*  17,  inter- 
est at  4  per  cent,  was  to  be  calculated  upon  the  judgment  entered  up  when 
the  insolvent  was  discharged,  for  the  purpose  of  affecting  after-acquired 
property.  But  his  opinion  certainly  was  against  the  allowance  of  interest 
subsequent  to  the  insolvency  in  any  other  way. 

On  the  other  hand  the  late  Chief  Justice  of  this  Court,  Sir  Christopher 
Eawlinson,  in  June  1858,  clearly  expressed  a  contrary  opinion  in  Col. 
Byn^i  Oue,  and  I  certainly  concur  with  him  as  to  the  effect  of  the  Eng- 
lish statutes  and  decisions. 

The  Indian  Insolvent  Debtors'  Act,  11  Vict.  c.  21,  provides  for  cases 
of  bankruptcy  as  well  as  insolvency ;  and  contains  provisions  borrowed 
from  the  En^Hsh  Acts  relating  to  both  subiects. 

It  provides  in  certain  cases  for  a  discnarge  in  the  nature  of  a  certi* 
ficate,  but  it  abo  authorises  the  Court,  before  granting  such  discharge,  to 
require  that  judgment  should  be  entered  up  tor  the  amount  of  debts  in 
the  schedule,  and  in  its  discretion  to  direct  execution  to  issue  thereon 
against  future  estate. 

It  contains,  however,  no  provision  similar  to  the  32nd  section  of  S3 
Geo.  3,  cap.  102.  The  only  section  relating  to  the  allowance  of  interest 
to  creditors  out  of  the  estate  is  section  32,  which  authorises  the  Court  to 
defer  the  sale  of  property  of  which  an  immediate  sole  would  be  prejudicial 
to  the  insolvent  and  his  creditors,  and  to  direct  in  what  manner  such  pro- 
perty shall  be  managed  for  the  benefit  of  the  creditors,  &c.  "  upon  tuck 
iemu  and  ecmditUms  mlh  reaped  to  the  allowance  of  interest  on  aebta  not 
bearing  interest  or  other  circumstances  as  to  such  Court  shall  seem  jusf*'^ 
language  from  which  it  is  not  unreasonable  to  infer  that  it  was  deemed 
unnecessary  to  make  any  provision  respecting  the  allowance  of  interest  on 
debts  bearing  interest,  and  which  at  least  E^Tords  no  foundation  for  the 
argument  that  creditors  whose  debts  carry  interest  cannot  have  it  after 
the  date  of  the  insolvency,  even  though  the  estate  be  sufficient  for  the 
purpose.  And  this  section,  in  nearly  the  same  words,  has  been  repeated 
in  all  the  Insolvent  Acts,  commencing  with  53  Geo.  3,  cap.  102,  of  which 
it  is  the  12th  section. 

The  40th  section  of  lltb  Yict.  cap.  21  was  in  the  course  of  the  argu- 
mi;nt  referred  to  as  thought  it  incorporated  the  132d  section  of  6  Geo.  4. 
c.  16 :  but  I  do  not  think  that  it  has  that  effect.  It  renders  aU  debts  ana 
claims  proveaible  under  the  Bankrupt  Acts,  also  proveablp  under  this ^ Act, 
subject  to  the  conditions  prescribed  by  those  Acts  -,  but  the  13 2d  section 
does  not  relate  to  the  proof  of  debts. 
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With  respect  to  the  particular  debts  apon  which  interest  ought  to  be  1861. 
calctdated  it  will  be  probably  enoush  for  me  to  say  that  in  my  opinion*  April  10. 
following  the  judgments  of  ijord  Eldon  and  Sir  John  Leach  in  Ex  parte 
jBoyd{a),  interest  can  only  be  allowed  upon  such  debts  as  bear  interest  by 
the  contract  of  the  parties  either  express  or  implied ;  not  upon  judgments 
or  any  other  debts  with  respect  to  which  interest  could  only  be  recovered 
qu&  damages  :  see  also  Ei  parte  Coeiu(d),  Ex  parte  Mills(c),  Ex  parte  Wil- 

I  ought  to  mention  the  case  of  William  Marshall,  which  occurred  in 
this  Court  in  May  1841,  when  Sir  Robert  Cornvn  appears  to  have  made 
an  order  after  notice  to  the  creditors  that  Mr.  Blunt  (who  was  both  com- 
mon assignee  and  also  executor  under  William  Marshall's  will)  should  as 
common  assignee  transfer  to  himself  as  executor  the  residue  of  the  estate. 

That  case  (as  also  the  case  of  Col.  Byns)  came  under  the  9  Geo.  4,  c. 
73,  the  provisions  of  which  were  not  materiaUy  different,  so  far  as  this  ques- 
tion is  concerned,  from  those  of  the  present  Act,  except,  perhaps,  that  it 
was  less  favourable  to  creditors  in  not  containing  the  provision  authorising 
a  judgment  to  be  entered  up  so  as  to  affect  after-acquired  property,  fiut 
I  do  not  find  that  on  that  occasion  there  was  any  opposition  on  the  part  of 
the  creditors  to  the  motion  made  by  the  common  assignee,  who  happened 
to  represent  both  the  creditors  ana  the  insolvent,  nor  any  argument  upon 
the  question  which  has  been  raised  and  argued  in  this  present  case. 

(a)  1  Glyn  k  J.  386.  {c)  2  Yes  302. 

ib)  1  Eos6  317.  (d)  Ibid.  399. 


aipptllatt  Sunsdiutton  {a) 

Special  Appeal  No.  736  of  1862. 

Veramua% Appellant 

Vsnkatamma'l BespoTvderU. 

A  Hindd  widow,  whether  childless  or  not,  stands  next  in  the  order  of 
succession  on  failure  of  male  issue. 

Daughters  can  only  succeed  on  failure  of  widows. 

Where  A  had  two  wives,  B  and  C,  and  B  predeceased  A,  leaving 
three  daughters,  and  C  survived  A  and  was  childless  :—Held,  that  C  suc- 
ceeded to  A's  property  in  preference  to  the  three  daughters. 

fTlHIS  was  a  special  appeal  from  the  decision  of  R.  R.        1863. 
-L     Cotton,  the  avil  Judge  of  Madura,  in  Appeal  Suit  s'^^Zil'^ 
No.  60  of  1861,  affirming  the  decree  of  J.  D.  Goldingham,     nf  iSQg- 
Acting  Subordinate  Judge  of  Madura,  in  Original  Suit  No.  6 
of  1859.    In  this  suit  the  plaintiff  claimed  the  whole  of  the 
immoveable  and  a  moiety  of  the  moveable  property  belonging 
to  Venkatasy&pd  N4yak,  the  father  of  his  thr^  minor  grand- 
children-    Venkajasvimi  had  two  wives,  one  of  whom  pre- 
deceased him,  leaving  the  three  minor  daughters  :  the  other 
survived  him,  a  childless  widow,  and  was  the  first  defendant 
in  the  suit,    .The  questipn  wa«  whether  under  the  circum- 

(ff)  Present  Strange  and  Holloway,  J  J. 

il 
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1863.       stances  the  minors  were  or  the  widow  was  entitled  to  take. 
s.  J.  No.  736  '^^  Subordinate  Judge  decided  in  favour  of  the  daughters, 
0/1862.     2Ljid  on  appeal  the  Civil  Judge  affirmed  his  decree  in  the  fol- 
lowing judgment : — 

"  The  court  has  given  the  case  its  best  consideration,  and 
after  consulting  Macnaghten  and  Strange  on  the  law-point 
at  issue,  sees  no  cause  for  questioning  the  correctness  and 
justice  of  the  lower  court's  decision.  The  only  point  pleaded 
in  appeal,  calling  for  consideration,  is,  whether  the  fact  of 
the  minors'  mother  having  died  prior  to  her  husband,  affects 
the  minors'  claim  :  but  this,  the  court  is  of  opinion,  it  does 
not.  Appellant  (1st  defendant)  as  a  childless  widow,  cannot 
by  Hind6  law  iiiJieHt  She  is  only  entitled  to  maintenance, 
or  a  moiety  of  her  husband's  moveable  property.  Daughters 
do  inherit  and  take  by  representation  according  to  their 
mothers  (Strange  324 :  §adr  'Ad&lat  pandits,  3rd  July 
1854^a^).  The  court  therefore  confirms  the  lower  court's 
decree — ^the  appellant  paying  all  costs  in  this  appeal." 

Branson  {Sadagdpdchdrhi  and  Rdjagdpdchdrlu  with 
him)  for  the  special  appellant,  the  first  defendant.  The  mi- 
nor daughters  can  only  claim  through  their  mother,  and  the 
estate  never  vested  in  her  as  she  predeceased  her  husband. 

Mayne  for  the  special  respondent,  the  plaintiff. 

The  Court  did  not  call  for  a  reply,  and  the  following 
judgment  was  delivered  by 

Strange,  J. : — ^The  plaintiff  has  brought  this  suit  on 
behalf  of  three  minor  daughters  of  one  Vehkatasv&mi  N&yak. 
She  is  their  grandmother  and  guardian,  and  she  seeks  to 
recover  for  them  their  father's  estate. 

The  Acting  Subordinate  Judge  has  decreed  in  the  plain- 
tiff s  favour  and  the  Civil  Judge  has  affirmed  his  decision* 

We  are  unable  to  concur  in  the  view  taken  by  the  lower 
Courts  of  the  Hind6  law  of  descent  regulating  the  trans* 
mission  of  the  property  in  dispute.  We  are  not  called  upon  to 

(a)  The  passage  in  Strange's  Manual  of  Eindu  Law  here  referred  to 
is  as  follows :— "  It  aaccession  be  deriyed  from  the  mothers,  where  the  fa- 
ther may  hare  had  a  plurality  of  wives,  the  daughters  take  by  representa- 
tion  according  to  their  mothers."  The  meaning  of  this  seems  to  be  that 
the  daughters  in  such  case  take  per  stirpes  and  not  per  capita^ 
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decide  between  the  relative  rights  of  the  two  wives  of  Ven-       18C8. 

.  .       February  21. 

katasvAmi  Niyak,  namely,  the  mother  of  the  minors  in  snTNoTni 
whose  behalf  the  suit  has  been  brought  and  the  first  dc-  — 2ll£52: — 
fendant,  the  one  as  having  borne  children  and  the  other  as 
childless.  Nor  have  we  to  say  whether  or  not  any  such  rights 
transmitted  by  their  mother  to  the  said  minors  would  pre- 
vail against  the  first  defendant.  For  the  fact  that  the  minors' 
mother  died  before  her  husband  Veiikatasvami  NAyak  shows 
that  the  estate  never  vested  in  her,  and  consequently  could 
not  be  transmitted  through  her.  The  minors  have  thus  no 
rights  derivable  firom  their  mother.  Whatever  rights  they 
may  possess  must  be  traceable  from  their  father  Yehkatar 
sv^mi  N4yak.  Now  it  is  indubitable  that  a  widow,  whether 
childless  or  not,  stands  next  in  the  order  of  succession  on 
failiire  of  male  issue,  and  that  daughters  can  only  succeed 
on  failure  of  widows.  The  law  being  thus,  the  minor 
daughters  of  Vehkatasvimi  Niyak,  can  have  no  right  to  the 
estate  during  the  lifetime  of  his  widow  the  first  defendant. 

We  therefore  reverse  the  decrees  below  and  dismiss  the 
suit  with  costs. 

Appeal  allowed. 

Note.— The  law  is  the  same  in  Bengal  "  If  a  wife  shall  die  in  the 
lifetime  of  her  husband  A,  she  (the  deceased  wife)  having  left  a  daughter 
B,  if  A  the  father  of  B  shall  then  die,  leayinff  a  childless  widow  G  and  his 
daughter  B  sunriving  him, — C  shall  first  taSe  the  estate  and  upon  her 
death  ^  it  shall  go  to  B.  Sir  E.  W.  Macnaght«n,  Consideratiotu  on  the 
Hindu  Lato,  p.  9.  See  too  Ruvee  Bhudr  Sheo  Bhudr  v.  Roopihunker  Shun- 
keriee,  2  Borr.  656,  1  Mori,  Dig.  813 :  Vyavahdra  Mayukka,  chap.  IV,  sec. 
VIII,  \\  3,  10, 11, 12 :  MMkshar^,,  chap.  II,  sec..  I,  \  6,  sec.  II  §§  1-4. 
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appellatt  SttrtsHtction  {a) 

Regular  Appeal  No,  16  of  1862. 

Chinnaiya  Na'tta'n Appellant 

MuTTUSVA'Mi  PiiiAi BespouderU, 

An  ftgreement  on  a  24-rupees-stamp  paper  between  A,  who  had  ob- 
tained from  Government  the  ibkilri  farm  of  a  certain  th'aluk,  and  B,  sti- 
pulating that,  in  consideration  of  mpees  2,000  advanced  by  B  for  payment 
of  deposit,  the  whole  management  should  reside  in  B,  that  the  parties 
should  each  have  a  half-share  and  be  respectively  entitled  and  liable  to 
profit  and  loss  in  respect  of  his  share ;  that  they  should  account  with  one 
HTiotlier  for  the  sums  laid  out  by  B  and  should  settle  annually  the  accounts 
of  profit  and  loss  upon  the  half  share  -^Held,  to  be  a  partnership  agree-  , 
ment  and  to  be  sufficiently  stamped  under  Act  XXXYI  of  1860,  clause  30, 
Schedule  A. 

In  determining  the  stamp  to  be  affixed  to  a  document,  the  state  of 
things  at  its  execution  is  alone  to  be  regarded. 

18«3.        npHIS  was  a  regular  appeal  from  the  decision  of  E.  W. 

^^27oM'  5^'  *^®  ^^^*«  ^^^  •^^^S®  ^^  Negapatam,  in  Origi- 

qf  1862.      nal  Suit,  No.      of  which  was  "brought  for  damages  for 

the  breach  of  an  agreement  in  Tamil  dated  the  8th  of  June 
1861.  The  defendant  had  obtained  from  the  Sark^  the 
ibkfiji  rent  in  the  ta'aJuk  of  Chiyili,  for  five  years  from 
fa^li  1271  (1861),  and  in  consideration  of  rupees  2,000,  trans- 
ferred one-half  share  thereof  to  the  plaintiff.  At  the  same 
time  he  executed  the  agreement  in  question  of  which  the 
following  is  a  translation. 

''  On  the  8th  June  1861  this  agreement  has  been  grant- 
ed to  Chinnaiya  N&tt^u  son  of  Puray&r  Chinnatambi  N&ft^n 
residing  in  Chekk^hi  by  Muttusv&mi  Pillai  residing  in 
Arasiir  of  the  said  ta'aluk. 

*'  I  have  rented  the  &bk&ri  &rm  for  five  faslis  from  Ist 
July  of  1271  [1861]  fa#H  up  to  the  30th  June  of  the  fa^U  1275 
[1866],  and  I  have  reserved  half  (share)  for  myself  and  have 
given  you  the  other  half  and  received  from  you  the  sum  of 
2,000  rupees.  As  I  have  received  this  sum  of  two  thousand 
rupees  for  the  purpose  of  depositing  the  same,  and  have 
given  you  half  a  share  in  this  contract,  you  yourself  shall 
enjoy  the  profits  and  loss  appertaining  to  your  half  share. 
You  yourself  and  not  I,  shall  have  right  to  obtain  muchal- 
k&i  during  these  five  faslis  respecting  that  contract  for  toddy 
imd  arrack  shops ;  to  employ  servants ;  to  manage  all  th» 

(a)  present  Scotland,  C.  J.  and  HoUoway,  J. 
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affiurs  connected  witii  the  contract,  to  incur  all  the  expenses       i86S. 
thereof;  to  cancel  bazar  (contracts)  and  to  dismiss  servants,  ^  J*"^  ^^ 
&c.,  and  to  make  other  arrangements  respecting  my  half     <rf  1862- 
share  as  well  as  your  own  half.    If  I  take  others  as  joint 
partners  for  my  half  share  I  shall  be  responsible  for  them, 
they  shall  not  interfere  with  your  management  of  the  busi- 
ness of  the  whole  of  the  contract,  and  you  need  not  be  an- 
swerable to  them.    If  you  receive  money  and  pay  every 
month  to  the  sarkir,  I  shail  admit  the  same  as  per  account. 
I  shall  pay  for  my  moiety  whatever  amount  may  be  asked 
for.    The  amount  of  expenses  that  may  be  incurred  by  you 
during  these  five  £aslis  shall  be  deducted  and  the  accounts  res- 
pecting the  remaining  profits  and  losses  shall  be  examined 
by  me  on  the  30th  June  of  every  fSasIi. 

To  this  end,  I,  Muttusviimi  Filial  have  granted  this 
agreement  to  Chinnaiya  N^tt&i. 

(Signed)     Muttusvfimi  Pillai's  signature. 

I,Putt6rPach^perumfflN4tt5nof  the  said  ta'aluk,  know." 

The  above  document  was  oh  a  24-rupees-stamp  paper. 

The  Civil  Judge,  considering  that  the  contract  required 
an  optional  stamp,  that  the  plaintiff  was  therefore  under  sec- 
tion 14  of  Act  XXXVI  of  \m^a)  entitled  to  sue  for  rupees 
3,000  only,  and  that  the  suit  was  accordingly  within  the 
jurisdiction  of  the  Principal  l^adr  Amln,  rejected  the  plaint. 

Mayjvt  (with  him  Bdngaiya  Ndyu4v)  for  the  appellant 
the  plaintiff.  First,  the  Civil  Judge  was  wrong  in  law  in 
holding  that  the  contract  sued  on  required  an  optional  stamp. 
Secondly,  he  was  wrong  in  law  in  holding  that  the  contract 
was  insufficiently  stamped,  since  it  was  either  a  deed  of 
partnership,  or  a  sale  of  a  share  in  a  contract,  and  in  either 
point  of  view  was  sufficiently  stamped. 

(a)  This  section  enacts  that  *'  no  liirger  sum  shall  be  recoverable  in 
any  Gourt  of  Justice  by  reason  of  any  deed,  instrument  or  writing  for 
which  an  optional  stamp  is  indicated  to  be  proper  by  the  said  schedule 
than  the  largest  sum  for  which,  if  specially  stated  in  a  deed,  instrument  or 
writing .  of  the  same  denomination,  the  stamp  actually  used  under  the 
•option  so  given,  would  be  of  sufficient  value.  And  no  such  deed,  instru- 
ment or  writing  shall  be  held  by  any  Court  of  Justice  to  be  valid  in  res- 
ipect  to  any  sum  of  money  lar^^er  than  that  for  which  the  stamp  on  the 
said  deed,  instrument  or  writing  would  be  sufficient.** 
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1863.  Branson,  for  the  respondent,  the  defendant    First,  the 

F^ntaryJZ^  agreement  is  neither  a  deed  of  partnership  nor  a  contract 
0/1862.  for  the  sale  of  a  share  in  a  contract.  If  it  were  either  it  would 
contravene  the  policy  of  Regulation  I  of  1820  ("  A  Regula- 
tion for  rescinding  Regulation  I  of  1808  and  for  prescribing 
the  rules  under  which  arrack,  toddy,  and  other  spirituous 
and  fermented  liquors  shall  be  manufactured  and  sold  with- 
in the  territories  subject  to  the  Presidency  of  Fort  Si 
George,  without  the  limits  of  the  jurisdiction  of  the  Supreme 
Court  of  Madras.")  Secondly,  the  Ci\dl  Judge  was  right  in 
treating  the  agreement  as  requiring  an  optional  stamp. 

Mayne  replied. 

The  Court  delivered  the  following 

Judgment  : — ^The  plaintiff  sued  for  damages  for  a  breach 
of  contract. 

The  Civil  Judge  rejected  the  plaint  because  he  consi- 
dered the  contract  subject  to  an  optional  stamp ;  and  the 
plaintiff  therefore,  under  section  14  of  Act  XXXVI  of  1860, 
being  entitled  to  sue  for  rupees  3,000  only,  the  suit  was  pro- 
perly within  the  jurisdiction  of  the  Principal  $adr  Amin. 

In  determining  the  stamp  to  be  affixed  to  a  document, 
the  state  of  things  at  its  execution  has  alone  to  be  regarded. 

For  the  plaintiff  it  has  been  argued  that  the  deed  is 
either  a  deed  of  partnership,  or  an  agreement  for  the  sale  of 
a  share  of  a  contract ;  and  in  either  point  of  view  was  suffir 
ciently  stamped.  For  the  defendant  it  was  contended  that 
it  could  not  be  considered  as  a  deed  of  partnership,  nor  an 
agreement  for  the  sale  of  a  share  of  a  contract ;  that  a  deed 
for  either  of  these  purposes,  would  be  contrary  to  the  policy 
of  Regulation  I  of  1820,  and  that  it  was  properly  dealt  with 
as  a  document  bearing  an  optional  stamp. 

The  document  was  executed  by  the  defendant,  who  had 
obtained  from  Government  the  kbkiri  farm  of  the  ta'aluk  of 
Chiyili.  It  stipulates  that,  in  consideration  of  rupees  2,000 
advanced  by  the  plaintiff  for  payment  of  deposit,  the  whole 
management  should  reside  in  the  plaintiff;  that  the  parties 
should  each  have  a  half  share,  and  be  respectively  entitled 
and  liable  to  profit  and  loss  in  respect  of  his  share ;  that  they 
should  account  with  one  another  for  the  sums  laid  out  by 
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the  plaintiff,  and  should  settle  annually  the  accounts  of  pro-       1863. 
fit  and  loss  upon  the  half  share.    The  document  does  not  ^^J^^^j^ 
purport  to  transfer  to  the  plaintiff  a  separate  and  distinct     of  1^62. 
property  in  either  shops  or  trees;  but  provides  that  the 
shares  shall  remain  undivided  under  the  plaintiff's  sole  ma- 
nagement, subject  to  an  account  by  which  the  profit  and 
loss  of  the  half  share  is  to  be  ascertained.     In  terms  it 
seems  to  us  to  provide  for  a  partnership  between  the  parties 
in  respect  of  the  subject-matter  of  the  whole  undivided  con- 
tract, each  sharing  the  profit  and  loss  in  equal  proportions ; 
and  we  are  of  opinion  therefore  that  the  document  in  ques- 
tion is  a  deed  of  partnership,  and  is  sufficiently  stamped  un- 
der Clause  23,  Schedule  A  of  Act  XXXVI  of  1860. 

We  do  not  consider  that  the  Court  can  now  properly 
decide  whether  the  agreement  is  contrary  to  the  policy  of 
Kegulation  I  of  1820.  This  is  an  objection,  which,  if 
thought  tenable,  the  parties  may  make  at  the  hearing.  The 
single  question  before  us  is,  the  correctness  or  incorrectness 
of  the  course  taken  by  the  Civil  Judge  in  refusing  to  allow 
the  case  to  be  heard  at  all. 

We  reverse  the  decision  of  the  Civil  Judge  ;  direct  him 
to  readmit  the  suit  upon  his  file,  and  decide  it  upon  the 
merits ;  and  order  that  the  costs  of  the  present  appeal  be 
costs  in  the  cause. 

Ap2>€al  aUcywed. 
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appellate  aurtfi^liirtton  Caj 

Specidl  Appeal  No.  55  of  1862. 

Ragavendra  Eau AppeUard. 

Muhammad  Kanitaraganar  and  others Respondents. 

Regulation  V  of  1822  does  not  apply  to  disputes  respecting  irri- 
gation. 

The  disputes  mentioned  in  section  18  of  Regulation  V  of  1828  are 
subjected  to  the  procedure  provided  by  Regulation  XII  of  1816. 

1868.       fJlHIS  was  a  special  appeal  from  the  dedsion  of  J.  H- 

.p^A^i,  X     Goldie,  the  Civil  Judge  of  TinneveUy,  in  Appeal  Suit 

'^1862.      No.  367  of  1861.    The  original  suit  was  brought  before 

the    Acting    Sub-Collector    for    the    recovery    of   rupees 

213,  the  value  of  35J  kdttais  of  paddy,  which  was  the 

loss  alleged  to  be  sustained  by  the  plaintiffs  owing  to  the 

defendants  having  encroached  on  the  channel  irrigating 

their  nanjey  lands  in  the  village  of  Latchminarasihgapuram, 

by  raising  a  mud  dam  across  it,  and  having  diverted  the 

#  water  from  such  channel  to  the  defendant's  own  fields  in 

the  village  of  Tiruvidi.     The  Acting  Sub-Collector  under 

Reg.  V  of  1822  dismissed  the  plaintiflTs  claim  for  damages, 

but  decreed  that  the  defendants  were  not  entitled  to  use  the 

water  in  the  channel  for  their  lands  in  Tiruvfidi.    On  appeal 

the  Civil  Judge  reversed  the  decree  on  the  ground  that  the 

Sub-Collector  should  have  disposed  of  the  suit  under  Reg. 

XII' of  1816,  the  provisions  of  section  4  of  which  regulation 

having  (the  Civil  Judge  held)  been  extended  by  section  18 

of  Reg.  V  of  1822  to  all  disputes  respecting  the  irrigation  of 

lands. 

Regulation  XII  of  1816,  section  4  enacts  that 

"  First.  In  cases  of  claims  to  lands  or  crops,  in  districts 
permanently  settled  or  otherwise,  the  validity  of  which 
claims  may  depend  on  the  determination  of  an  uncertain  and 
disputed  boimdary  or  land-mark,  and  also  in  cases  of  dis- 
putes respecting  the  occupying,  cultivating  and  irrigating  of 
land  which  may  arise  between  the  proprietors,  or  renters  and 
their  ryots,  in  those  districts  only  where  the  land  revenue 

(a)  Present  Scotland,  C.  J.  and  Holloway,  J. 
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is  fixed ;  either  permanently  or  for  a  tenn  of  years,  persons       1803. 
having  such  claims  may  prefer  them  in  person  or  by  vakil,  ^g^j'Z  ^bb 
to  the  Collector  of  the  adla'  in  which  the  lands  may  be     <?/  I8ft2- 
situated. 

"  Second.  The  plaint,  if  for  land,  shall  contain  as  accu- 
rate a  description  as  can  be  obtained  of  the  land  claimed,  its 
position,  boundaries,  extent  and  the  value  of  its  estimated 
annual  produce ;  also  whether  it  be  subject  to  the  payment 
of  rent  or  revenue,  or  whether  it  be  exempt  from  any  charge 
on  these  accoimts ;  also  the  time  when  the  cause  of  action 
arose,  the  name  and  residence  of  the  person  or  persons  com- 
plained against,  and  all  material  circumstances  which  may 
elucidate  the  transaction. 

"  Third.  If  the  plaint  be  for  water,  it  shall,  with  re- 
gard to  the  land  to  be  watered,  state  the  above  particulars, 
and  in  addition  thereto  the  custom  of  the  village  relative  to 
the  irrigation  of  the  land  in  question." 

The  preamble  to  Regulation  V  of  1822  is  as  follows  :— ' 

"  Whereas  the  provisions  of  Regulations  XXVIII  and 
XXX  of  1802,  have  been  found  insufficient  for  the  due  pro- 
tection of  the  ryots,  inasmuch  as  the  powers  they  vest  in 
land-ho]der8  are  prompt  and  summary,  while  efficient  redress 
for  the  abuse  of  those  powers  must  frequently  be  sought  by 
the  institution  of  a  regular  suit,  to  the  expense  of  which  the 
means  of  ryots  in  general  are  inadequate  ;  and  it  has  been 
deemed  expedient  to  vest  Collectors  with  authority  to  take 
primary  cognizance  of  all  cases  which,  under  the  provisions 
of  those  Regulations,  are  cognizable  by  summary  suit  in  the 
Courts  of  'Adilat,  provided  the  officers  of  Government  are 
not  parties  in  the  case,  and  to  authorize  the  said  CoUectoi's 
to  enforce  in  the  first  instance  the  penalties  prescribed  by 
those  Regulations,  their  decisions  being  subject  to  revision 
by  the  Civil  Courts  when  parties  may  choose  to  have  re- 
course thereto ;  and  whereas  the  provisions  of  Regulation 
XXXII  of  1802  do  not  afford  a  remedy  sufficiently  prompt 
in  cases  of  sudden  and  violent  disputes  respecting  the  occu- 
pancy, cultivation  or  irrigation  of  land  ;  and  it  is  expedient 
to  rescind  that  Regulation,  and  to  refer  to  the  Collectors  of 
the  revenue  the  summary  enquiries  which,  under  it,  were 
conducted  by  the  'ad&lat  of  the  zila' ;  and  whereas  disputes 
^'  rl 
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1863.  as  well  regarding  arrears  of  rents  and  rates  of  assessment, 
A^!n7^B5  ^  regarding  the  occupany  and  cultivation  of  land,  may  oc- 
0/  1862.  casionally  be  adjusted  by  panchilyate,  to  the  relief  of  the 
ryots  and  the  furtherance  of  the  ends  of  justice ;  and  it  is 
deemed  proper  to  enable  Collectors  with  the  consent  of  the 
parties,  to  refer  all  such  cases  to  pa3ch£yats  for  decision,  and 
to  extend  the  provisions  of  R^^ulation  XII  of  1816  :  The 
Honourable  the  Governor  in  Council  has  therefore  enacted 
the  following  rules,  to  be  in  force  from  the  date  of  their  pro- 
mulgation." 

And  section  18  of  the  same  Begulation  enacts  that 

"  The  provisions  of  section  4,  Regulation  XII  of  1816, 
shall  be  extended  to  all  disputes  between  ryot  and  ryot 
respecting  the  occupying,  cultivating  and  irrigating  of  lands 
in  districts  whether  permanently  settled  or  otherwise  " 

The  first  plaintiff  now  specially  appealed  against  the 
Civil  Judge's  decree. 

Norton  (Thmmal&chdriyd/r  with  him)  for  the  special 
appellant  the  first  plaintiff.  The  language  of  the  preamble 
to  Reg.  V  of  1822  is  sufficiently  general  to  bring  this  case 
within  its  provisions  and  it  gave  the  Sub-Collector  power  to 
proceed  under  those  provisions  and  decide  the  case.  The 
Civil  Judge  therefore  was  wrong  in  holding  that  Uie  Sub- 
Collector  should  have  disposed  of  the  suit  under  Reg.  XII 
of  1816. 

The  defendants  did  not  appear. 

The  Court  delivered  the  following 

Judgment  : — This  was  a  suit  for  damages  for  the  ob- 
struction of  an  irrigating  channel  by  which  the  water  was 
diverted  from  the  plaintifi''8  land. 

The  Sub-Collector  proceeded  according  to  the  provisions 
of  Regulation  V  of  1822,  and  decided  in  favour  of  the 
plaintiff. 

The  Civil  Judge,  upon  appeal,  being  of  opinion  that 
Regulation  V  of  1822  wa6  inapplicable  to  cases  of  this  des* 
cription,  reversed  the  order  of  the  Sub-Collector. 

Mr.  Norton,  for  the  appellant^  submitted  that  the  very 
general  language  of  the  preamble  to  Regulation  V  of  1822 
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brought  this  case  within  its  provisions,  and  that  it  gave  the       1868. 
Sub-Collector  jurisdiction  to  proceed  under  its  provisions  s  A*^^o  55 
and  decide  the  case,  and  that  the  decree  of  the  Civil  Judge     of^^^^- 
was  therefore  wrong.    We  are,  however,  of  opinion  that  the 
Civil  Judge  has  put  thl9  right  construction  upon  the  re- 
gulations. 

Regulation  V  of  1822  merely  authorized  the  disposal 
by  Collectors  of  suits  summarily  cognizable  by  the  zila' 
courts  under  Regulation  XXVIII  and  Regulation  XXX  of 
1802.  Nothing  whatever  is  to  be  found  in  those  Regula- 
tions with  respect  to  disputes  on  matters  of  irrigation.  But 
section  4,  Regulation  XII  of  1816,  defined  the  disputes  which 
under  that  Regulation  were  referrible  to  village  and  district 
panch£yats,  and,  amongst  others,  disputes  between  proprie- 
tors, renters,  and  their  ryots^  respecting  the  occupying,  cul- 
tivating, and  irrigating  of  land  in  districts  where  the  land 
revenue  was  fixed.  Then  section  18  of  Regulation  V  of 
1822  extended  the  provisions  of  the  former  Regulation  to  all 
disputes  between  ryot  and  ryot  respecting  the  occupying, 
cultivating,  and  irrigation  of  lands,  whether  permanently 
settled  or  otherwise ;  and  nothing  is  said  as  to  the  mode  of 
proceeding.  Reading  section  18,  Regulation  V  of  1822, 
and  section  4,  Regulation  XII  of  1816  together,  we  think 
the  only  reasonable  construction  is  that  the  disputes  men- 
tioned in  section  18  are  subjected  to  the  procedure  provided 
by  the  Regulation  XII  of  1816.  Section  18,  is  the  only  sec- 
tion in  Regulation  Y  of  1822  having  any  reference  to  dis- 
putes in  matters  relating  to  irrigation.  We  are  therefore 
clearly  of  opinion  that  the  Sub-Collector  had  jurisdiction 
over  these  disputes  solely  under  Regulation  XII  of  1816, 
and  that,  in  adopting  the  different  procedure  of  Regulation 
y  of  1822,  he  acted  without  jurisdiction.  The  result  is  that 
in  our  judgment  the  order  of  the  Civil  Judge  is  correct,  and 
that  this  special  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 
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©nafinal  Surisfliirtion  {a) 

In  Uie  Goods  of  OiRDilR  Da's  Vallaba  Da's  deoeaseci 

The  bare  possibility  that  th^  Act  of  Limitations  may  ultimately  be- 
come a  bar  to  the  recovery  of  asstts,  is  not  such  danger  of  misappropria- 
tion as  warrants  the  granting  to  the  Administrator  General  of  an  order 
under  sec.  12  of  Act  VlII  of  1855. 

Semhle  a  debtor  to  the  estate  of  a  deceased  person  Cannot  apply  for  an 
order  under  that  section. 


/a»^  28^  30    npHIS  was  a  petition  by  Mr.  JoJin  Miller,  the  Administra- 

Februarif  27.    J-     toF  General  of  Madras,  under  section  12  of  Act  VIII  of 

1855,  that  an  order  might  be  made  directing  him  to  apply 

for  letters  of  administration  to  the  estate  of  Girdar  D&  Val- 

laba  D&s  deceased  with  his  will  annexed. 

According  to  the  statements  in  the  petition,  Girdar  D£s 
Yallaba  D&s,  a  sauk&r,  died  at  Madras  on  the  21st  of  April 
1841,  having  on  the  same  day  made  his  will  in  Telugu  to 
the  following  effect.  "  After  my  death  my  property  should 
go  to  my  brother  D^modara  D^  Yallaba  D^  and  to  my  son 
Vaijil&l  D&sk  Balakistna  P^  Murali  XMLs  should  look  after 
all  the  money-dealings  of  my  k6th{(b)  at  Madras,  and  should 
collect  and  keep  them.  The  said  Balakistna  D^  Murali 
Dis  should  conduct  himself  according  to  my  brother  D&mo- 
dara  D£s  Yallaba  D&s'  order.  Thus  I  have  with  my  consent 
caused  this  will  to  be  written  while  in  the  possession  of  my 
&culties.  Besides  this,  a  list  containing  charity  [no]  and  legar 
cies  to  others  has  been  caused  to  be  written,  and  my  brother 
D&modara  Dds  Yallaba  Dis  shall  perform  according  thereto. 
My  brother  DItmodara  D&s  shall  with  reference  to  the  prac- 
tice of  the  kdfhi  perform  that  which  may  meet  with  hia 
pleasure." 

Probate  of  this  will  was  granted  by  the  late  Supreme 
Court  on  the  9th  of  December  1841  to  Dfcmodara  D&s  as  the 
executor  constructively  appointed  by  the  testator. 

In  1857  D&modara  D&s  died  at  Mysore  intestate  and 
leaving  Yaijilil  D&a,  Girdar's  son,  him  surviving," 

At  the  death  of  D&modara  there  were  several  outstand-^ 
ing  debts  to  Girdar's  estate.    One  of  these  was  a  large  sum 

(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 

(b)  Tam«  QssrC^i^  k6tti  from  Sanskrit  koshtha  '  vorraihsiammer^  BiM. 
lingk  and  Rotlj, '  ireoiury  Wilson.  Here  it  means  a  bauking^ouse. 
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owing  by  the  late  Nawlib  of  the  Camatic.     Another  was       18«3. 

Jah  28   30. 

a  sum  of  180,000  rupees  or  thereabouts  owing  by  Aziz-ul-  Fe6ntafy2i. 
Mulk  BahiLdur^  and  secured  by  pledge  of  certain  jewels, 
valued  at  300,000  rupees,  and  deposited  with  Oirdar's  hifM, 

In  February  1859  Vaqilil  D£s,  by  his  attorney  Bala- 
kistna  D^,  preferred  his  claim  under  Act  XXX  of  1858, 
("  An  act  to  provide  for  the  administration  of  the  estate  and 
for  the  payment  of  the  debts  of  the  late  Naw&b  of  the  Car- 
natic")  for  the  recovery  of  the  debt  owing  by  the  Nawdb ; 
and  by  an  order  made  on  the  claim,  dated  27th  February 
1860,  it  was  ordered  that  the  Receiver  of  Camatic  property 
should,  on  the  production  of  letters  of  administration  to  Gir- 
dar's  estate  with  the  will  annexed,  pay  to  the  Administra- 
tor named  the  sum  of  73,791-7-8  rupees. 

Varjilil  D&s  did  not  apply  for  the  letters  of  administra- 
tion with  the  will  annexed.  But  Balakistna  D&s  in  Decem- 
ber 1860  petitioned  the  late  Supreme  Court  that  letters  of 
administration  of  the  estate  and  effects  of  Qirdar  D£s  with 
his  will  annexed  limited  to  the  outstandings  due  and  owing 
to  the  k6fhi  in  the  will  mentioned  might  be  granted  to  him 
as  the  constructive  executor.  In  consequence,  however,  of 
an  intimation  received  from  Varjil&l  no  proceedings  were 
taken  on  this  petition. 

On  the  28th  of  February  1862  Balakistna  filed  another 
petition  in  the  late  Supreme  Court  praying  that  probate  of 
Girdar's  will,  limited  to  the  outstanding  debts  due  to  the 
k6fh{,  might  be  granted  to  him  as  constructive  executor. 
This  petition  came  on  for  hearing  and  was  revised. 

No  further  proceedings  were  taken  in  the  matter  of  Gir- 
dar's  estate.  The  73,791-7-8  rupees  remained  in  the  hands 
of  the  receiver,  yielding  no  interest  to  Girdar  s  representa- 
tives, and  the  present  petition  alleged  that  the  receiver 
threatened  to  return  that  sum  to  Government  imless  letters 
of  administration  with  the  will  annexed  to  Girdar's  estate 
were  taken  out  and  produced  to  him. 

The  petition  further  alleged  that  AzIz-ul-Mulk,  being 
as  aforesaid  interested  as  mortgagor  in  the  due  administra- 
tion of  Girdar's  estate,  caused  his  attomies  to  write  to  the 
Administrator  General  stating  the  particulars  of  his  debt  to 
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18«$.  Girdar's  estate :  and  that  on  the  15th  of  January  1861  Buch 
FeLltyfi  ^^^^  amounted  to  252,170-9  rupees;  that  he  had  offered  to 
pay  off  the  debt  and  redeem  the  jewels ;  that  he  had  e^en 
authorised  the  present  managers  of  the  kdthi  to  sell  the 
jewels,  and  after  deducting  the  amount  due,  to  pay  the  ba- 
lance to  him :  that  his  attempts  to  close  the  accounts  were 
unsuccessful,  the  JcStM  managers  disputing  the  amount  due, 
and  alleging  want  of  authority  from  Varjil^  to  return  or  sell 
the  jewels :  that  meanwhile  interest  at  a  high  rate  Was  run- 
ning against  him ;  and  that  dishonest  conduct  with  regard 
to  the  jewels  might  reasonably  be  apprehended. 

The  stating-part  of  the  petition  concluded  by  chsoging 
that  unless  administration  of  Girdar's  estate  with  will  an- 
nexed were  issued,  the  sum  in  the  possession  of  the  receiver 
and  the  pledge-debt  of  252,170-9,  vrith  subsequent  interest, 
would  remain  uninvested  and  unproductive,  and  the  right 
to  recover  Uie  same  would  be  endangered,  and  would  be 
shortly  barred  under  the  Indian  Limitation  Act ;  that  Aziz- 
ul-Mulk  would  be  put  to  unnecessary  expense  in  being  ob- 
liged to  pay  interest  on  his  debt ;  and  that  the  petitioner 
was  desirous  of  obtaining  an  order  under  section  12  of  Act 
VIII  of  1855. 

This  section  enacts  that : 

"  Whenever  any  person,  whether  a  Muhammadan  or  a 
Hindi  or  not,  shall  die  leaving  assets  within  the  local  limits 
of  the  jurisdiction  of  Her  Majesty's  Supreme  Court  of  Judi- 
cature at  any  of  the  said  Presidencies,  it  shall  be  lawful  for 
the  Court  upon  the  application  of  any  person  iaUereated  in 
such  assets  or  in  the  due  achninistraiion  thereof,  either  as  a 
creditor,  next  of  kin  or  otherwise,  or  upon  the  application  of 
a  friend  of  any  infant  who  may  be  so  interested,  or  upon 
the  application  of  the  Administrator  General,  if  the  ap- 
plicant shall  satisfy  tJie  Court  tliat  danger  is  to  be  appr^ 
Jiended  of  the  misappropriation  of  such  assets,  unless  letters 
of  administration  of  the  effects  of  such  person  are  granted, 
to  make  an  order  directing  the  Administrator  General  to 
apply  for  letters  of  administration  of  the  effects  of  such 
person." 

Branson  for  the  petitioner. 
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Scotland,  C.  J.,  after  remarking  that  the  words  "  ia-       i863. 
terested  iu  such  assets**  clearly  meant  "  having  a  direct  in-  z*^",^^*  27 
terest  or  share  in  them,"  and  that  the  Act  did  not  api^ear  to  '      ~ 

contemplate  a  debtor  to  the  estate  becoming  an  applicant 
for  an  order  under  the  section  cited,  said  that  the  Court  was 
not  satisfied  that  any  danger  was  to  be  apprehended  of  the 
misappropriation  of  the  assets. 

BiTTLESTON,  J.  concurred,  and  the  petition  was  accord- 
ingly refused. 

On  the  30th  of  January  Branson  again  mentioned  this 
case.  He  referred  to  Wms.  Exors,  5th  ed.  p.  455  in  support 
of  his  proposition  that  administration  might  be  granted  to  a 
person  not  beneficially  interested  in  the  estatefa/  and  insist- 
ed that  the  risk  of  the  debt  due  to  VarjiMl  becoming  barred 
by  the  statute  waa  such  '  danger'  as  was  contemplated  by 
the  section.  He  also  said  that  the  money  in  the  hands  of 
the  receiver  of  the  Oamatic  property  was  in  danger,  and  re- 
ferred to  Act  XIV  of  1859  section,  19. 

BiTTLESTON,  J. : — ^Why  should  the  Administrator  Gene- 
ral apply  ?  The  clause  giving  him  a  general  power  to  do  so 
only  operates  when  it  is  brought  to  his  notice  that  property 
of  a  deceased  person  is  in  danger  of  being  misappropriated, 
and  that  there  are  no  persoas  interested  in  such  property  or 
the  due  administration  thereof 

Scotland,  C.  J. : — We  will  consider  the  case,  bearing 
in  mind  one  point  that  bears  materially  upon  the  application 
— namely,  that  we  cannot  compel  a  native  to  administer. 

Cur,  adv.  wM. 

On  the  27tJi  of  February  1863,  the  judgment  of  the 
Court  was  delivered  by 

Scotland,  C.  J. : — ^TMs  is  an  application  by  the  Ad- 
ministrator General  under  section  12  of  Act  VIII  of  1855 
for  an  order  directing  him  to  apply  for  letter  of  administra- 
tion of  the  estate  and  effects  of  Girdar  Das  deceased,  left  un- 
administered  by  Damodara  Dia  deceased,  the  executor  with 
probate  of  the  will  of  Girdar  D^. 

(fl)   Sec  /«  the  goods  of  FeiUon  3  Add.  36  n//i^,  where  the  repre- 
seuUitivcs  of  a  trustee  iu  whom  a  term  of  years  was  vested  were  dead. 
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1863.  It  appears  from  the  petition  that  Girdar  Dis  died  on 

/Xwrtry  27.  the  21st  of  April  1841,  leaving  an  only  son,  and  that  Damo- 
""  dara  D&s  obtained  probate  of  his  will  on  the  9kh  December 

1841,  and  died  on  the  25th  October  1857.  Girdar  DSs  at  his 
death  was  carrying  on  the  business  of  a  kdfhi  at  Madras^ 
and  the  petition  states  that  at  the  death  of  Damodara  Dis 
there  remained  outstanding  and  due  to  the  estate  of  the  said 
Girdar  DSs,  amongst  other  debts,  a  sum  of  180,000  rupees  or 
thereabouts,  due  from  Aziz-ul-Mulk  to  the  kdfhi  on  the 
security  of  jewels  deposited  of  the  value  of  Rs.  300,000  or 
thereabouts,  and  also  another  debt  dile  from  the  estate  of 
the  late  Naw&b,  in  respect  of  which  there  wa«  now  in  the 
hands  of  the  Receiver  of  the  Camatic  property  the  sum  of 
rupees  73,791-7-8,  to  be  paid,  under  an  order  of  the  late 
Supreme  Court  of  the  27th  I*ebruary  1860,  to  the  personal 
representative  of  Girdar  D&a  on  production  of  letters  of 
administration.  The  son  of  Girdar  D&  has  been  living  for 
the  last  sixteen  years  at  Mysore,  and  it  is  stated  that 
in  December  1860  he  threatened  to  enter  a  caveat  against 
an  application  for  letters  of  administration  by  Balakist- 
na  D^  and  that  in  consequence  the  application  was  not 
proceeded  with. 

It  does  not  appear  that  the  deceased  left  any  other 
relations.  The  business  of  the  kdthi  is  still  being  con- 
ducted on  behalf  of  the  son :  the  jewels  deposited  now 
remain  with  the  kdfhi :  it  appears  that  no  notice  of  this 
application  has  been  given  to  the  son ;  and  there  is  nothing 
in  the  will  opposed  to  his  representative  rights. 

The  section  under  which  the  application  is  made  is 
applicable  to  the  assets  of  Mu^ammadans  and  Hind&s ;  and 
requires  that  the  Court  shall  be  satisfied  that  danger  is  to  be 
apprehended  of  the  misappropriation  of  such  assets,  unless 
letters  of  administration  of  the  effects  of  the  deceased  are 
granted.  Then  what  is  there  in  the  case  to  satisfy  us  of 
that?  It  has  been  urged  that  the  debtor  to  the  estate, 
Aaiz-ul-Mulk,  is  paying  interest  upon  his  debt,  and  is  anxi- 
ous to  discharge  it  and  receive  back  the  jewels,  and  is  unable 
to  do  so,  and  that,  in  respect  of  such  jewels  there  is  danger 
of  misappropriation.  But  a  sufficient  answer  to  this,  we  think, 
is,  that  as  respects  the  estate  of  the  deceased  Girdar  D&s, 
the  debt  is  amply  secured  by  the  jewels  which  remain  with 
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the  ko(ki,  and  that  letters  of  administration  are  not  necessa-        1868. 
ry  to  enable  the  debtor  to  take  legaj  proceedings  to  discharge  j^^^^^  27. 
himself  of  the  debt,  and  get  back  his  jewels  from  the  son  as 
the  legal  successor  and  representative  of  the  deceased. 

Another  ground  put  forward  was,  that  there  was  danger 
of  misappropriation  of  the  money  ia  the  hands  of  the  re- 
ceiver of  the  Camatic  property,  as  it  could  only  be  paid 
upon  the  production  of  letters  of  administration,  and  that 
the  act  of  limitations  would  in  time  be  a  bar  to  its  recovery. 
This  also  we  think  is  not  sufficient  to  warrant  the  granting 
of  the  order  under  the  section.  There  is  no  present  danger 
of  the  loss  or  misappropriation  of  the  money ;  and  without 
saying  that  a  case  may  not  occur  in  which  the  likelihood  of 
outstanding  debts  being  barred  by  the  law  of  limitations 
would  be  considered  sufficient  danger  of  misappropriation 
within  tlie  section,  we  think  it  cannot  be  so  treated  in  this 
case,  considering  that  several  years  must  yet  elapse  before 
the  law  of  limitations  could  even  be  set  up  as  a  bar,  and 
that  the  deceased's  son  is  aware  of  the  right  to  receive 
the  money  and  may,  at  any  time,  entitle  himself  to  it,  and 
as  sole  legal  representative  may  be  made  responsible  if  there 
are  any  others  interested  in  the  assets  of  the  deceased.  No 
more  at  present  appears  than  the  bare  possibility  of  the  act 
of  limitation  being  allowed  to  become  a  bar,  and  that,  with- 
out any  present  danger  of  loss  or  misappropriation,  is  clearly 
not  enough.  As  far  as  now  appears  before  us,  the  Adminis- 
trator General  would,  if  the  order  were  made,  have  only  to 
hand  over  the  monies  received  by  him  to  the  son  of  the 
deceased. 

The  application,  we  think,  must  be  refused. 

Petition  refused. 


6  1 
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lappellate  SnrteHtnion  {a) 

Begular  Appeal  No.  40  of  1861. 

Lakshmi  Ahua'l Appellant. 

Ti'kara'm  Tovaji Respondent 

A  suit  between  two  brothers,  A  and  B,  respecting  ancestral  property 
pu  compromued  and  the  particulars  of  the  compromise  embodied  in  a 
;ri£fn£ma;  presented  in  Court  by  both  parties.  A  haying  died,  his  widow 
and  B  presented  in  Court  anotner  Wizfnima  embodying  the  particulars  of 
an  arrangement  respecting  the  ]>roperty  in  which  she  had  become  interested 
.  as  widow  and  whicn  was  comprised  in  the  former  r^inima  and  of  this  se- 
cond r&sinima  they  subsequently  put  in  an  amended  copy : — Held,  that  tk 
[claim  arising  out  of  such  arrangement  could  not,  within  the  meaning  of 
Act  VIII  of  1869,  sec.  8,  be  considered  to  haye  been  a  cause  of  action 
heard  and  determined  in  the  former  suit.  

A  plaint  will  not  be  rejected  under  sec.  3^  of  A^t  YHI  of  1859,  if 
the  subjeci4natter  alleged  raises  a  fair  question  of  claim  or  right  for  trial 
and  determination  between  the  parties.  The  mere  unlikelihood  of  the 
plaintiffs  success  u  not  enough  to  juatify  the  rejection  of  his  plajnt. 

1868.  rT\HIS  waa  a  regular  appeal  from  the  dedmon  of  R.  R. 
J^j'^t  .Q  "*"  Cotton,  the  Civil  Judge  of  Madura,  in  Original  Suit 
^^1881.  No.  1  of  1853.  The  suit  waa  brought  by  a  HindA  widow  to 
recover  prjofperty  which  had  belonged  to  her  husband  and 
vested  in  her  on  his  death,  and  the  claim  now  set  np  arose 
out  of  an  arrangement  between  the  plaintiff  and  the  de- 
.ceased's  brother  the  first  defendant,  the  terms  of  which  were 
^embodied  in  a  r&zin&ma  (filed  on  the  22nd  July  1854)  of 
which  the  following  is  a  translation. 

To  AxKXANDEE  William  PmLLips,  Esq.,  the  Activ^ 

Svb-Judge  in  charge  of  Madura, 

The  motion  submitted  by  Bimachendr  aSistriyir,  plead- 
,er,  on  behalf  of  Tjakshmi  Amm^,  the  wife  of  Jeyarim  To- 
vaji Ayyar  the  deceased  plaintiff,  in  Original  Suit  No.  1  of 
1853  on  the  file  of  the  said  Court,  and  by  Gurusv&mi  S&stri- 
yix  pleader,  on  behalf  of  Tikar&m  Tovaji  the  first  defendant 
in  the  said  suit. 

In  the  said  suit  the  plaintiff  and  the  first  defendant 
filed  a  r&zin&ma  On  becoming  possessed  under  the  terms 
thereof  of  certain  properties,  moveable  and  immoveable,  the 
plaintiff  died  on  the  29th  May  1854.  The  first  defend- 
ant, therefore,  is  entitled  to  protect  the  plaintiff's  widow 
Lakshmi  Amm^  He  and  the  said  LiJcshmi  Ammfl  enter- 
ed into  a  compromise,  stipulating  that,  out  of  the  properties 
noticed  in  the  r&zin&ma,  saving  those  moveable  and  inir 
(a)  Present  Scotland,  C.  J.  and  Strange,  J. 
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moveable  in  the  possession  of  Lakshmi  Ammil  and  the  gar-  1S63. 
den  to  ihe  west  of  the  N4raya]^p4kku  Bungalow,  the  first  -^  ^  '^^  ^^ 
defendant  should  take  possession  of  the  Kochatai  garden^  ^1861. 
the  N&r&ya^ap&kku  Bungalow,  the  village  of  Achambattu^ 
and  the  sicca  rupees  29,200  in  bonds ;  that  the  first  defend* 
ant,  in  keeping  up  the  customary  allowance  made  by  the 
plaintiff,  should,  from  the  income  of  the  said  properties,  pay 
monthly  on  the  30th  of  every  month  from  this  July,  rupees 
30  to  the  said  Lakshmi  Ammil,  rupees  10  to  the  plaintiff's 
brother-in-law  Miyari  R&mativ&rf,  and  rupees  15  to  the 
plaintiff's  elder  sister's  son  Sandiramie  Fattya ;  that  he  should 
further,  within  the  30th  of  eveiy  Panguni  from  the  Panguni 
of  A'nanda,  convey  to  the  house  of  the  said  Tia-lrfthwi^'  Xmm^l 
and  measure  out  to  her  20  kalams  of  milagu  paddy,  and 
equal  quantities  of  samba  and  vellakkAdi  paddies ;  and  that, 
in  default  of  payment  of  any  instalment  of  money  or  paddy, 
the  allowance  of  paddy  for  the  year  and  of  rupees  55  should 
be  compellable  under  a  precept  of  the  Court.  On  the  5th 
July  this  year,  a  petition  was  accordingly  presented,  which 
has  been  filed.  But,  as  in  the  above  petition  it  is  not  ex- 
plicitly provided  for  that  the  said  Lakshmi  Amm£l  should 
continue  in  the  receipt  of  rupees  55  per  mensem,  and  that  in 
de&ult  the  payment  thereof  should  be  enforceable  under  a 
precept  of  the  Court,  we  pray  that  this  provision  may  be 
accepted  by  the  Court. 

(Signed)  Ra'machendra  Sa'stri,  Vakil. 

(    „    )  Gurusva'mi  Sa'stm'. 

Mayne  for  the  appellant,  the  plaintiff. 

Branaon  for  the  respondent,  the  defendant. 

The  other  iwc\&  of  the  case  sufficiently  appear  from  the 
following 

Judgment  : — ^The  plaintiff,  as  the  widow  of  one  Jeya- 
r&m  Tovaji,  brought  this  suit  for  recovery  of  property  be- 
longing to  her  husband  and  vesting  in  her  on  his  decease. 

The  defendant  is  Tlkarim  Tovaji,  brother  of  the  de- 
ceased. 

Jeyarfim  Tovaji  had  brought  a  suit  against  his  bro- 
ther, to  recover  from  him  possession  of  patrimonial  pro*- 
perty.    This  suit,  No,  1  of  1853,  ended   in  a  compromise 
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1863.  pursuant  to  which  one-third  of  the  property  was  cfe-? 
March  2.  y^^^  f^  ^  charitable  purpose,  and  the  brothers  divided  the 
of  1861.  residue  equally  Jeyaram  had  at  the  time  possession  of  a 
portion  of  his  allotted  share,  and  the  remainder  was  to  be 
made  over  to  him  by  Tikarfim,  after  which  each  was  to  have 
absolute  controul  over  his  share  with  independent  right  of 
alienation.  These  particulars  were  embodied  in  a  r^n£- 
ma  presented  in  Court  by  both  parties  on  the  9th  Decem- 
ber 1853.  As  stipulated,  Tikar&n  made  over  possession  of 
certain  property  to  Jeyaram,  after  which,  on  the  29th  May 
1854,  Jeyar&m  died. 

On  the  5th  July  of  the  same  year  the  present  plaintiff 
and  the  defendant  Tikar^m  filed  in  Court  an  instrument  in 
writing,  bearing  date  the  5th  July,  of  which  on  the  22nd  of 
the  same  month  they  put  in  an  amended  copy.  In  this  in- 
strument it  is  stated  that  Jeyardm  having  died,  the  defend- 
ant was  entitled  to  take  under  his  protection  Jeyar^m's  widow 
(the  plaintiff).  It  is  then  stated  that  she  and  the  defendant 
had  entered  into  a  compromise  before  certain  arbitrators,  and 
that  it  had  been  agreed  that  the  property  mentioned  in  the 
aforesaid  rj{zln£ma,  with  certain  reservations,  should  be 
made  over  to  the  defendant,  and  that  out  of  the  income 
thereof  he  should  provide  the  plaintiff  with  certain  allow- 
ances in  money  and  grain,  failing  which  these  allowances 
should  be  levied  by  process  of  Court. 

The  plaintiff  rests  her  right  to  maintain  the  suit  upon 
the  grounds  that  she  did  not  absolutely  relinquish  all  right 
to  the  property,  that  the  defendant  made  away  with  part  of 
the  property  made  over  to  him  contrary  to  the  terms  of  the 
last  mentioned  instrument,  and  that  she  had  ceased  to  have 
confidence  in  him  for  the  safe  custody  of  the  rest  and  the 
payment  of  the  allowances  agreed  upon. 

The  Civil  Judge,  under  sections  2  and  32{'a^  of  the  Code 
of  Civil  Procedure,  rejected  the  plaint  upon  its  presentation* 

(a)  Act  VIII  of  1859,  sec-  2,  enacts  that  "the  CWil  Courts  shall  not 
take  cognizance  of  any  suit  brought  on  a  cause  of  action  which  shall  have 
been  heard  and  determined  by  a  Court  of  competent  jurisdiction  in  a 
former  suit  between  tlie  same  parties  or  between  parties  under  whom  they 
claim.*' 

Sec.  32  enacts  that  "  if  upon  the  face  of  the  plaint,  or  after  question- 
ing the  phdntiff  it  app^r  to  the  Court  that  the  siibjreGt-matter  of  the  plaint 
does  not  constitute  a  cause  of  action,  or  that  the  right  of  action  is  barred 
by  lapse  of  time,  the  Court  shall  reject  the  plaint.  ProTided  that  the 
Court  may  in  any  case  jiUow  the  plaint  to  be  amended,  if  it  Appear  pioper 
to  do  80."^ 
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apparently  treating  the  agreement  of  tlie  5th  July  1854?  as  a        18«3. 
rfolnama  upon  .which  the  cause  of  action  in  the  suit  No.  '^j~yo.4,o^ 
1  of  1853  was  determined,  and  that  therefore  section  2  pre-     ^^  ^^^^- 
vented  his  taking  cognizance  of  the  suit.   He  seems,  further, 
to  have  considered  that  under  section  32  the  subject-matter 
of  the  plaint  did  not  constitute  a  cause  of  action* 

Against  this  decision  the  plaintiff  has  appealed,  and  we 
ai-e  of  opinion  that  the  Civil  Judge  was  not  wairanted  in  the 
preliminary  rejection  of  the  plaint. 

We  are  unable  to  see  any  ground  for  considering  the 
agreement  of  the  5th  July  1854  as  a  r&sinSma  so  con- 
nected with  the  suit  No.  1  of  1853,  as  that  the  alleged  caui^ 
of  action  in  this  suit  can  be  held  to  have  been  heard  and  de- 
termined in  the  former  suit.  That  suit  appears  to  have  been 
brought  to  a  termination  by  the  rilzlnima  presented  by 
the  brothers  (parties  to  the  suit)  on  the  9th  December  1853. 
The  matter  in  litigation  between  them  was  completely  ad- 
justed by  the  provisions  of  such  rizinama.  On  the  death 
of  Jeyar&n  a  fresh  interest  sprang  up  in  the  person  of  his 
widow,  now  the  plaintiff,  and  the  present  claim  arising  out 
of  an  arrangement  made  with  Tikar&m  in  respect  of  proper- 
ty in  which  she  became  interested  as  widow  cannot  because 
of  the  petition  filed  in  the  Civil  Court  in  July  1854  be  con- 
sidered to  have  been  a  cause  of  action  heard  and  determined 
in  the  former  suit,  within  the  meaning  of  the  2nd  section. 
The  suit  therefore,  we  think,  should  not  have  been  dismissed 
summarily  as  one  of  which  the  Civil  Court  could  not  take 
cognizance  under  section  2  of  the  Code  of  Civil  Procedure. 

Then  as  regards  the  rejection  of  the  plaint  under  sec- 
tion 32,  it  does  not  we  think,  appear  that  the  subject- 
matter  of  the  plaint  does  not,  constitute  a  cause  of  action. 
Whether  there  appears  to  be  a  cause  of  action  that  is 
likely  to  succeed  is  not  the  question.  It  is  enough,  we  think, 
if  it  appeal^  that  the  subject-matter  alleged  raises  a  feir 
question  of  claim  or  right  for  trial  and  determination  between 
the  plaintiff  and  the  party  made  defendant.  Where  that 
is  the  case  the  plaintiff  is  entitled  to  institute  his  suit  and  to 
have  it  regularly  proceeded  with  and  fully  heard,  and  a  de- 
cree pronounced  upon  the  matter  in  question.  Here  the 
Civil  Judge  deciding  upon  what  appeared  in  the  plaint,  has. 


244  MADRiS  HIQH  COUBT  BEPOBTS. 

1&68.        by  rejecting  the  plaint,  refused  to  allow  a  suit  to  be  insti- 
^'^^^^'     tuted. 

JLJ.No,^0  • 

— 2l : —         Now  the  plaintiff's  alleged  cause  of  action  is  the  breach 

of  the  agreement  of  the  5th  July,  and  this  depends  upon  the 
meaning  and  effect  to  be  given  in  the  construction  of  the 
agreement  to  the  language  used,  as  regards  the  intention  of 
the  parties.  For  this  purpose  evidence  of  the  position  and 
circumstances  in  which  the  parties  were  at  the  time  placed, 
and  under  which  thej  entered  into  the  agreement,  is  admis- 
sible, and  may  (we  do  not  say  it  will)  be  relied  upon  and 
materially  affect  in  the  plaintiff^s  &vour,  the  question  of  the 
intention  and  meaning  of  the  words  used  in  the  agreement. 
But  before  there  has  been  an  opportunity  of  considering 
these  circumstances  in  evidence  it  cannot  rightly  be  decided 
that  the  plaintiffs  construction  of  the  agreement  is  wrong, 
and  that  she  has  absolutely  parted  with  the  property  which 
she  claims  to  have  inherited  from  her  husband. 

The  case  is  in  its  nature  such  as  to  make  it  probable 
that  circumstances  proper  for  consideration  in  construing  the 
agreement  will  be  relied  upon.  But  without  ftuiher  aUudiug 
to  them,  or  in  any  way  intending  to  express  an  opinion  as  to 
the  construction  of  the  agreement,  or  the  ultimate  success  of 
the  plaintiff's  alleged  cause  of  action,  we  are  of  opinion  that 
there  appears  no  sufficient  ground  to  warrant  rejection  of 
the  plaint  under  section  32,  and  that  the  Civil  Judge  ovight 
to  receive  the  plaint  and  proceed  to  hear  and  determine  the 
suit  in  the  proper  and  ordinaiy  way. 

Appeal  aUowed. 


MOHIDI'N  U  MUHAMMAD  IBRAHI'm.  2*5 

(h-ig^inal  Suit  No,  44  of  1862. 
Mohidi'k  agamst  Muhammad  Ibrahi'm  and  others. 

In  a  foreclosure- suit  in  which  A  was  plaintiff  and  B,  C  and  D  were 
defendanta : — ffM,  that  A.  waa  estopped  by  a  previous  yerdxet  on  the  point 
in  iasue  in  an  ejectment  in  which  C  and  D  were  plaintiffs  and  A  was  defend- 
ant. 

rpHE  plaintiff  claimed  rupees  10,485-12-5  due  on  a  mort-     ^^ 
-^     gage  of  ten  houses  in  Black  Town,  dated  the  28th  of  "a^ife.  u 
September  1861,  and  made  by  the  defendant  MuJl^ammad     ^^^^^ 
Ibrahim,  to  secure  re-payment  to  the  plaintiff  of  10,000  ru- 
pees within  one  year  and  on  a  rent-agreement  of  the  same 
date ;  and  that  in  default  of  payment  the  defendants  shoidd 
be  foreclosed. 

On  the  15th  of  January  1862,  the  defendants  DeSouza 
and  Ciunmiade,  having  obtained  a  verdict  in  the  late  Supreme 
Court  against  the  mortgagor  for  rupees  15,098,  caused  the 
Sheriff  of  Madras  to  seize  and  sell  the  mortgaged  premises 
under  a  writ  of  fieri  ^ias,  and  bought  them  all,  with  the 
exception  of  one  house  No.  1  in  Hira  Labbai  Street.  And 
on  the  6th  of  April  1862  they  commenced  an  action  of  eject- 
ment in  the  late  Supreme  Court  at  Madras  to  recover  one  of 
the  bouses  which  they  had  so  bought,  and  which  was  then 
in  the  possession  of  a  tenant  of  the  mortgagor's.  The  plain- 
tiff Mohidin  was  let  in  to  defend,  and  upon  the  trial  of  the 
action  he  claimed  title  to  the  house  as  mortgagee  in  posses- 
sion and  produced  the  instrument  of  mortgage  in  support 
of  that  title.  Mohidin  &iled  to  establish  the  genuineness 
of  his  mortgage  and  a  verdict  was  accordingly  found  for 
DeSouza  and  Cammiade. 

The  first  issue  in  the  present  suit  was  whether  the  mort- 
gage was  genuine.  The  second  was  whether  under  the  cir- 
cumstances the  Court  was  precluded  firom  taking  cognizance 
of  the  suit  by  section  2  of  the  Code  of  Civil  Procedure. 

That  section  pirovides  that  "  the  Civil  Courts  shall  not 
take  cognizance  of  any  suit  brought  on  a  cause  of  action 
^which  shall  have  been  heard  and  determined  by  a  Court  of 
competent  jurisdiction  in  a  former  suit  betwe^i  the  same 
parties,  or  between  parties  under  whom  they  claim." 
(«)  Present  Scotland,  C.  J.  and  Bittleston,  J. 


246  MADRAS  HIGH  COURT  REPORTS. 

1863.  The  proceedings  in  the  former  action  were  put  in. 

Marck  4. 

0.  s.  No.  4A  The  Advocate  General  {Norton  with  him)  for  the  plain- 

— ^ ^—  tiff,  referred  to  the  note  to  the  Duchess  of  Khigston's  Case, 

in  2.  Smith's  Leading  Cases. 

Branson  (Arttiur  Branson  with  him)  for  the  defendants, 
contended  that  the  plaintiff  was  estopped  by  the  judgment 
in  the  former  action. 

Scotland,  C.  J. : — It  will  be  best  to  amend  the  second 
issue.  Let  it  stand  thus :  whether  or  not  by  reason  of  the 
former  judgment  the  plaintiff  is  estopped  from  having  the 
present  suit  heard  and  determined. 

The  amendment  was  accordingly  made. 

Scotland,  C.  J. : — ^We  are  clearly  of  opinion  that  the 
point  in  issue  as  to  the  mortggge  was  decided  in  the  former 
action.  No  proposition  of  law  is  more  firmly  establiished 
than  that  when  in  a  former  suit  the  parties  were  the  same, 
and  appeared  in  the  same  capacity,  and  the  same  point  was 
in  issue,  the  judgment  on  such  point  is  conclusive  on  those 
parties.  It  is  not  necessary  that  the  form  of  action  should 
be  the  same  in  each  case.  Nice  questions  were  raised  under 
the  old  system  as  to.  whether  the  benefit  of  an  estoppel  was 
waived  by  a  party  who  did  not  plead  it  when  he  bad  an  op- 
portunity of  doing  so.  But  here  of  course  all  question  on 
this  score  is  got  rid  off  by  the  issue  on  the  record. 

The  facts  of  the  present  case  are  that  the  present  second 
and  third  defendants  were  the  plaintiffs  in  the  former  ac- 
tion respecting  one  of  the  ten  houses  comprised  in  the  pre- 
sent suit.  In  that  action  the  present  plaintiff  was  a  defend- 
ant :  the  same  mortgage  was  set  up  as  in  the  present  case : 
the  present  plaintiff  claimed  as  mortgagee  under  that  instru- 
ment; and  the  Court  gave  judgment  to  the  effect  that  the 
document  in  question  was  not  genuine. 

Now  nine  other  houses  are  in  litigation,  but  under 
precisely  the  same  claim  of  right  set  up  in  respect  of  the 
self-same  mortgage.  Consequently  as  between  Mohidin 
on  the  one  part  and  DeSou^a  and  Cammiade  on  the  other, 
the  identical  point  has  been  adjudged  and  must  be  consider- 
ed to  be  so  as  regards  the  nine  houses.  As  regards  those 
houses,  therefore,  the  plea  of  estoppel  is  established.     The 
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Advocate  General  contended  that  the  fact  of  another  name 
being  inisroduced  as  a  party,  distinguished  the  present  case 
from  others.  But  that  cannot  be  so  in  this  case.  Otherwise 
every  case  of  estoppel  by  judgment  inter  ponies  might  be 
got  rid  of  by  introducing  a  man  of  straw  as  a  plaintiff  or 
defendant  in  the  subsequent  suit.  Here  the  additional  party 
is  the  alleged  mortgagor  who  makes  no  defence,  and  the 
mortgage  being  invalid,  the  other  defendants  are  admittedly 
entitled  to  the  nine  hoilses  as  his  execution-creditors.  As  to 
the  tenth  house  the  case  is  admitted  by  the  first  defendant, 
and  the  plaintiff  must  have  a  verdict  for  it.  The  defendants 
DeSouza  and  Cammiade  are  entitled  to  a  verdict  as  to  the 
remaining  nine. 

The  second  and  third  defendants  will  have  their  costs 
in  fuIL  The  plaintiff  will  have  his  costs  against  Muhammad 
Ibrahim  down  to  the  time  of  the  settlement  of  issues. 
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nf  1862. 


Anginal  SuriflEHfrtion  (a) 

Brass  against  Tibuvekoada  Pillai. 

The  High  Court  has  no  power  under  the  Civil  Procedure  Code  to 
award  costs  to  the  defendant  when  the  plaintiff  withdraws,  not  liaving  ask- 
ed leave  to  do  so  with  liberty  to  bring  another  suit  for  the  same  matter. 

npHIS  caae  was  in  the  daily  cause-paper,  but  the  plaintiff, 
-*-  before  it  was  called  on  for  trial,  withdrew  from  the 
suit,  without  having  asked  permission  of  the  Court  to  do  so 
with  liberty  to  bring  another  suit  for  the  same  cause  of 
action. 

Branson  for  the  defendant  applied  for  costs,  and  refer- 
red to  sections  97  and  187  of  Act  VIII  of  1859. 

Feb  Curiam  : — We  cannot  grant  costs.  Sections  97  and 
187  are  the  sections  in  the  Civil  Procedure  Code  which  em- 
power the  Court  to  award  costs.  The  former  section  does 
not  apply,  as  the  plaintiff  has  not  asked  for  leave  to  with- 
draw and  bring  a  fresh  suit  for  the  same  matter.    Section 


(a)  Present  Scotland,  C.  J.  and  Bittleslon,  J. 


1863. 

March  4. 


Hi 
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1863.       137  provides  that  "  the  judgment  shall  in  aU  cases  direct  by 

^  whom  the  costs  of  each  party  are  to  be  paid,  whether  by 

himself  or  by  another  party,  and  whether  in  whole  or  in 
what  part  or  proportion;"  and  though  it  goes  on  to  say 
"  and  the  Court  shall  have  full  power  to  award  and  appor^ 
tion  costs  in  any  manner  it  may  deen)  prcq^er/'  it  must  neoes^ 
sarily  be  read  as  only  applicable  when  judgment  is  given. 

Application  refusi&d. 


9[ppdlate  9urt£(liirtion  (a) 

Special  Appeal  No.  25  of  1862. 
Ko'NDi  Me'no'n AppelUmt 

SRA'i^QXNREAQATTA  AUAHMADA BeBpotndtTd. 

According  to  Malabar  law  a  sale  of  family  property  u  valid  when  made 
with  the  assent,  express  or  implied,  of  all  the  members  of  the  taraw&d,  and 
when  the  deed  of  sale  is  signed  oy  the  karanavan  and  the  senior  anandravan 
if  sui  juris. 

Such  signature  is  prima  facie  evidence  of  the  assent  of  the  family,  and 
the  burden  of  proving  their  dissent  rests  on  those  who  allege  it. 

1862.       1 1 IHIS  was  a  special  appeal  against  the  decree  of  H.  D. 

~s^j'no\o  ^^^^  ^'^^^  ^^^^  ^^  Calicut,  in  Appeal  Suit  No.  219 

f>/'i862.     of  1861,   affirming   the   decree   of  the  District  Munsif  of 
Kacheri  in  Original  Suit  No.  195  of  1858. 

The  suit  was  instituted  for  the  possession  of  a  paiamba 
with  arrears  of  porap&d ;  and  the  question  was  whether  a 
sale  by  the  k&ranavan  and  the  eldest  anandravan  for  the  be- 
nefit  of  the  taraw&d  was  valid,  the  appellant,  a  junior  mem- 
ber of  the  taraw&d,  not  having  joined  in  the  deed  whereby 
the  sale  was  effected.  The  Civil  Judge  found  that  the  sale 
had  been  made  to  pay  debts  which  a  former  karanavan  had 
incurred  for  the  benefit  of  the  family,  and  that  the  instru- 
ment of  sale  had  been  executed  by  the  karanavan  and  the 
senior  anandravan. 

MaynCy  for  the  appellant,  the  fourth  defendant,  contend- 
ed that  it  was  necessary  to  the  validity  of  the  sale  that  all 
the  anandravans  should  execute  the  instrument  of  sale,  or  at 
all  events  that  the  chief  anandravans  should  give  their 
assent  in  writing.  He  cited  Strange's  Mamuxl  of  Hin^'^f 
[9)  Present  Ircrc  and  Holloway,  J  J. 
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Law  §  379.    "The  kfiranavan  can  alienate  all  moveable  pro-       1862. 
perty,  ancestral  or  self-acquired,  at  his  discretion.    But  as  ■  ^  J^*  '    > 
to  immoveable  property,  whether  self-acquired  or  ancestral,      o/'iSGa. 
he  must  have  the  written  assent  of  the  chief  anandravan. 
(Decree  of  late  Pro.  Court  Western  Division  in  Appeal  No. 
27  of  1839 ;  of  late  Zillah  Court  of  Malabar  in  S.  A.  No.  29 
of  1840;  of  S.  U.  in  Appeal  No.  5  of  1845)." 

Miller  for  the  respondent,  the  plaintiff. 

Frere,  J. : — It  is  not  necessary  that  all  the  anandra-^ 
vans  should  execute. 

Hollow  AY,  J. : — We  must  give  Mr.  Mayne  the  credit 
of  having  said,  and  said  well,  all  that  could  reasonably  be 
urged  on  behalf  of  his  client.  But  the  Civil  Judge  has 
found  him  out  of  Court.  All  that  is  necessary  is  that  the 
sale  should  be  made  witii  the  assent,  express  or  implied,  of 
all  the  members  of  the  tarawid,  and  that  the  k&ranavan  and 
the  senior  anandravan  (if  sui  juris)  should  join  in  the  deed 
of  sale.  Such  assent  will  be  implied  where,  as  in  the  present 
case,  the  sale  is  found  to  hivve  been  for  the  benefit  of  the 
family.  Here  the  District  Munsif  and  the  Civil  Judge  have 
also  found  that  the  k&rai]iavan  and  the  senior  anandravan 
executed  the  deed.  Such  execution  is  prima  facie  evidence 
of  the  assent  of  the  whole  family.  The  onus  of  proving  their 
dissent  rests  on  those  who  deny  their  i^ent.  No  such  evi* 
dence  has  been  offered^  and  the  appeal  must  therefore  be 
dismissed  with  costs. 

Appeal  dismissed. 
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Special  Appeal  No,  63  of  1862. 

Ni'LA'YATA'TCHif Appellant 

Venkatachalam  MuDALi.............i2e«p<m(2en^. 

Where  an  issue  has  been  directed  and  the  finding  and  evidence  re^ 
turned,  a  special  appellant  cannot  take  an  objection  going  to  the  merits 
which  otlierwise  would  not  properlT  be  open  aix>n  special  appeal. 

Sec.  25  of  Act  XICIII  of  1861  gives  no  rights  inconsistent  with  sec. 
372  of  Act  VIII  of  1859. 

1868        rilHIS  was  a  special  appeal  against  t}ie  decree  of  E.  W, 
March  9.      -L      Bird,  the  Acting  Civil  Judge  of  Negapatam,  in  Appeal 
^'ifi^it    Suit  No.  132  of  1861,  affirming  the  decree  of  the  District 
Munsif  of  Tranquebar  in  Original  Suit  No.  18  of  1859. 

The  question  raised  in  the  original  suit  was  whether  a 
sale  of  family-property  had  been  made  without  the  consent 
of  the  plaintiff,  a  co-sharer,  and  whether  therefore  such  sala 
was  invalid  to  th^  extent  of  his  share.  On  a  former  hearing 
the  High  Ck)urt  directed  an  issue,  the  finding  on  which  was 
returned  with  the  evidence.  To  this  finding  the  appellant, 
the  first  defendant,  filed  a  memorandum  of  objection  on  the 
ground  that  the  Civil  Judge  ought  under  the  circumstances 
in  evidence  to  have  found  acquiescence  on  the  part  of  the 
plaintiff.  The  question  now  yras  whether  the  special  appel- 
lant could  on  the  evidence  and  finding  take  an  objection 
going  to  the  merits  which  otherwise  would  not  properly  ba 
open  upon  special  appeal  ? 

*  Branson  for  the  special  appellant,  the  first  defendant. 
There  has  been  an  issue  directed  to  the  Civil  Court:  the 
finding  thereon  has  been  returned  together  with  the  eyi^pe 
such  finding  and  evidence  have  become  part  of  the  re^^rd 
I  am  therefpr^  entitled,  undpr  Act  YIII  of  1859,  section  35.4, 
to  take  an  objection  going  to  the  merits.  That  section  en- 
acts that  "  if  the  lower  court  shall  have  omittf  d  to  raise  pr 
try  any  issue,  pr  to  determine  any  question  qf  iBd  which 
shall  appear  tq  the  Appellate  Court  essential  to  the  right 
determination  of  the  suit  upon  the  merits,  and  the  evidence 
upon  the  record  is  not  sufficient  \fi  enable  the  Appellate 
Court  to  determine  such  issue  or  question  of  fact,  the  Ap- 
pellate Court  may  frame  an  issue  or  issues  for  trial  by  the 

(a)  Present  9eoti«iid,  C.  J.  and  Frere,  ^^ 
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Lower  Court,  and  may  refer  the  same  to  the  lower  Court  for        1863. 
trial    Thereupon  the  Lower  Court  shall  proceed  to  try  such  ^  ^''^^  ^g- 
isBue  or  issues  and  shall  return  to  the  Appellate  Court  its      ^1862. 
finding  thereon,  together  with  the  evidence.    Such  finding 
and  evidence  shall  become  part  of  the  record  in  the  suit  and 
either  party  may,  within  a  time  to  be  fixed  by  the  Appellate 
Court,  file  a  memorandum  of  any  objection  to  the  finding ; 
and  after  the  expiration  of  the  period  so  fixed,  the  Appellate 
Court  shall  proceed  to  determine  the  appeal." 

Scx)TLAND,  C.  J. : — ^This  is  a  special  appeal,  which  only 
lies  on  the  grounds  mentioned  in  section  372  of  the  Code  of 
Civil  Procedure,  namely,  on  the  ground  of  the  decision  ap- 
pealed from  being  contrary  to  some  law  or  usage  having 
the  force  of  law,  or  of  a  substantial  error  or  defect  in  law  in 
the  procedure  or  investigation  of  the  case,  which  may  have 
produced  error  or  defect  in  the  decision  of  the  case  upon  the 
merits,  and  on  no  other  ground.    It  is  clear  that  if  Mr.  Bran- 
son's construction  were  to  be  upheld  we  should  be  indirectly 
getting  out  of  the  efiect  of  that  provision.    He  says  that  as 
there  has  been  an  issue  directed  to  the  Civil  Court,  and  Uie 
finding  thereon  has  been  returned,  together  with  the  evi- 
dence, and  such  finding  and  evidence  have  become  part  of 
the  record,  he  is  entitled,  under  section  354  of  the  Civil  Pro- 
cedure Code,  to  take  the  objection  that  the  finding  is  contrary 
to  the  evidence.    But  to  that  extent  the  provisions  contained 
in  section  354  only  relate  to  general  appeals,  and  the  special 
appellant  in  the  present  case  can  clearly  not  avail  himself  of 
them.    Then  there  is  section  26  of  Act  No.  XXIII  of  1861, 
which  provides  that  when  the  application  for  the  admission 
of  a  special  appeal  is  correctly  drawn  up,  it  shall  be  regis- 
tered as  therein  mentioned,  and  the  case  shall  proceed  in  all 
other  respects  as  a  regular  appeal,  and  shall  be  subject  to  all 
the  rules  thereinbefore  provided  for  such  appeals  so  far  as 
the  same  shall  be  applicable.    But  it  is  clear  that  this  section 
is  to  be  read  in  connection  with  the  provision  relating  to  the 
grounds  of  special  appeals.    The  application,  it  is  expressly 
provided,  must  state  some  ground  on  which  a  special  appeal 
will  lie  under  section  372  of  Act  YJII  of  1859.    And  on  the 
whole  it  is  obvious  that  no  rights  are  given  by  section  25  of 
Act  XXIII  of  1861  which  are  inconsistent  with  section  372 
of  the  former  Act.     We  must  therefore  now  confine  ourorclvcs 
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1863.       to  such  objections,  if  any,  as  are  made  consistently  with  that 
-^~- —^  section :  Mr.  Branson  grants  that  the  Civil  Judge's  decision  is 
nf  1862.     not  contrary  to  law  or  usage,  and  that  there  has  been  no  sub- 
stantial error  or  defect  in  law  in  the  procedure  or  investigation 
of  the  case ;  and  we  must  accordingly  dismiss  this  api^eaL 

Frere,  J.  concurred. 

Appeal  dismissed. 


appellate  3unfi(litetion  (a) 

Special  Appeal  No.  576  of  1861. 

Na'yan  Ma^KI  and  others Appellants, 

Go'da  Shastgara Respondent 

Before  the  enactment  of  Act  VIII  of  1859  a  suit  could  not  be  brought 
for  a  mere  declaration  of  title  without  conseauential  relief. 

A  suit  cannot  be  brought  against  several  defendants  to  eject  one  and 
to  obtain  a  declaration  of  title  against  the  rest. 

1863.       fTlHIS  was  a  special  appeal  from  the  decision  of  E.  Cullin 
.sT~Po7lTi  *^^  Principal  §adr  Amin  of  Cochin,  in  Appeal  Suit 

_^^^^?^j No.  128  of  1857,  afiirming  the  decree  of  the  District  Munsif 

of  VeUanjode,  in  Original  Suit  No.  35  of  1855.  The  suit  was 
brought  to  eject  one  defendant,  the  108th,  who  did  not  ap- 
pear, and  to  pbtain  a  declaration  of  right  against  the  two 
hundred  and  twenty  one  others.  The  Munsif  and,  on  appeal, 
the  Principal  §adr  Amin  decreed  for  the  plaintiff.  Eight  of 
.the  defendants  now  specially  ap{>ealed. 

Branson  {Saiagdpdchdrln  and  Rdjagdpdldchdrlu  witli 
him)  for  the  appellants. 

Norton  (Karttndgara  Manavan  with  him)  for  the  res- 
])ondent,  the  plaintiff. 

A  written  judgment,  from  which  the  following  is  an  ex- 
tractj  was  delivered  by 

Strange,  J. : — ^At  the  period  when  this  suit  was  brought 
uo  law  existed  sanctioning  suits  for  mere  declaration  of  title 
without  prayer  for  consequential  relief  Upon  this  ground 
alone  that  part  of  the  action  with  whicli  we  are  now  dealintj 

{a)  Present  Strange  and  Ho1Iov»t,  J  J. 
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waa  in  our  opinion,  untenable.  Having  a  remedy  to  seek,  1863. 
namtly  the  ejectment  of  tenants  denying  his  title,  the  plaintiff  ^^^~^Jq 
was  not  warranted  in  demanding  merely  to  have  his  title  re-  o/'i86i. 
pognizedy  reserving  to  himself  whatever  other  steps  he  might 
see  fit  to  take  with  regard  to  his  recusant  tenants.  Equally 
imwarranted  was  he  in  bringing  a  suit  of  this  mixed  order. 
Having  been  required  by  the  late  Sadr  Court  to  sue  all  his 
tenants  conjointly,  the  plaintiff  had  certainly  no  course  left 
him  but  to  take  the  step  indicated  to  him,  and  of  the  pro- 
priety of  such  a  step,  when  so  directed,  we  do  not  feel  called 
upon  to  judge.  But  wo  must  certainly  object  to  an  action 
such  as  the  present,  wher^  the  plaintiff,  in  dealing  with  his 
allied  tenants,  seeks  to  eject  one  of  them,  and  to  attain  no 
more  than  a  declaration  of  title  as  respects  the  rest.  He 
was  bound,  if  ejectment  was  his  aim,  so  to  have  shaped  his 
action  as  regards  all  the  tenants ;  or,  if  declaration  of  title 
was  what  he  required,  and  the  law  at  the  time  of  the  suit 
sanctioned  a  suit  of  such  a  description,  to  have  confined  his 
suit  to  that  special  subject.  t 

We  consider  that  part  of  the  suit  with  which  we  are  oc- 
cupying ourselves  not  sustainable,  for  the  reasons  above 
given,  and  we  are  furthermore  of  belief  that  the  suit  has 
been  framed  in  its  present  shape  evasively,  in  order  to  per- 
mit of  its  institution  before  a  judicatory  which  could  not  have 
entertained  it  had  the  plaintiff  set  forth  his  demands  in  all 
their  proper  folness. 

We  consequently  reverse  all  such  parts  of  the  decrees 
below  as  affect  any  of  the  defendants  but  the  108th,  and  we 
dismiss  the  suit  with  costs  as  regards  all  the  other  de- 
fendants. 

Appeal  allowed. 
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appellate  Junsflitetion  (a) 

Civil  Petition  No.  141  of  1862.  • 

Ex  parte  Ba'shiyaga'rulu  NA'YUinj. 

When  a  suit  has  been  dismissed  for  want  of  evidence  and  the  plain- 
tiff's special  appeal  was  dismissed,  and  the  wanting  evidence  was  snbse- 
quentlv  discovered,  the  High  Court's  special  permission  is  not  necessary 
to  enable  the  plaintiff  to  apply  for  a  review  to  the  Court  in  which  the  suit 
was  brought. 

Semble  he  has  no  right  to  make  such  application  under  Act  Till  of 
1859,  sec.  376. 

Orders  on  Civil  PelitionM  Nat.  203  and  230  ^1868  not  followed. 


jf  ^^?i2     nnHE  petition  stated  as  follows.    The  suit  of  Bdshiyagd- 
Civ.F.No.ui  ^**^^  Ndyv4u  V.  Oui'vsvdmi  Ndyakkan  was  dismissed 

. — ^^  ^?^^'  by  the  Principal  $adr  Amin  of  Chingleput  on  the  ground 
that  there  was  no  evidence  to  shew  that  the  plaintiff  (the 
petitioner)  or  his  ancestors  ever  possessed  any  land  in 
either  of  the  two  villages  mentioned  in  the  plaint.  The  pe- 
titioner applied  to  the  High  Court,  but  his  Special  Appeal, 
No.  799  of  1861,  was  dismissed  on  the  15th  of  November 
1862.  Since  the  decision  in  the  Court  of  the  Principal  $adr 
Amin  the  petitioner  has  discovered  documents  which  supply 
the  evidence  declared  by  that  Judge  to  be  wanting.  Tliis 
evidence  can  only  be  used  as  a  ground  for  applying  for  a  re- 
view in  the  lower  Court ;  but  under  section  376  of  Act  VIII 
of  1859^6^,  no  such  application  can  now  be  made  without 
special  permission. 

The  petitioner  therefore  prayed  for  a  declaration  thai 
the  Principal  $adr  Amin  was  at  liberty,  if  he  should  think 
proper,  to  take  into  consideration  the  fresh  evidence,  and  to 
review  his  judgment. 

(aj  Present  Strange  and  Holloway,  J  J. 

(b)  This  section  enacU  that  anj  person  considering  himself  aggrieved 
bj  a  decree  of  a  Court  of  original  junsdiction,  from  which  no  appeal  shall 
have  been  preferred  to  a  Superior  Court— or  by  a  decree  of  a  District 
Court  in  appeal  from  which  no  special  appeal  shall  have  been  admitted  by 
the  Sadr  Court— or  by  a  decree  of  the  oadr  Court,  from  which  either  no 
appjNd  may  have  been  preferred  to  Her  Majesty  in  Council,  or  an  appeal 
having  been  preferred,  no  proceedings  in  the  suit  have  been  transmitted  to 
Her  Majesty  in  Council— and  who  from  the  discovery  of  new  matter  or 
evidence  which  was  not  within  his  knowledge,  or  could  not  be  adduced  bw 
him  at  the  time  when  such  decree  was  passed,  or  from  any  other  good  and 
sufficient  reason,  may  be  desirous  of  obtaining  a  review  of  the  judgment 
passed  against  him—may  apply  for   a  review  of  juHgmsnt  by  tne  Court 
which  passed  the  dt^rce/ 
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Mayne  for  tKe  petitioner,  cited  an  unreported  decision       1868.  • 
of  the  late  Madras  Sadr  'AdUat  in  Civil  Petitions  Nos,  203  cw!T.No.ui 
0/1862,  and  230  of  1862,  on  11th  August  1862,  where  it  waa     e^isfig- 
held  that  the  discovery  of  new  evidence  was  no  ground  for 
appeal  in  the  $adr  'Ad&lat :  that  the  application  for  review 
4should  be  addressed  to  the  lower  court,  but  that  the  $adr 
'Ad&lat  will  sanction  such  application. 

S<ufag6pdoh4inrlu  for  the  defendant. 

Per  Curiam. — We  are  not  inclined  to  follow  the  deci- 
sion cited  by  Mr.  Mayne.  This  application  appears  to  us 
unnecessary.  If  section  376  can  be  construed  so  as  to  admit 
of  the  right  to  a  review  of  judgment  in  the  present  case  (a 
point  on  which  it  is  unnecessary  to  give  an  opinion),  we 
think  that  the  Court  in  which  the  petitioner  brought  his 
suit  is  the  proper  Court  to  apply  to.  The  refusal  of  the  pre- 
sent petition  will  of  course  not  prejudice  the  right  (if  any) 
to  make  such  application. 

Petition  dismissed. 


Appellate  sunsdiictton  (a) 

Regular  Ajypeal  No.  38  of  1861. 

SuBBAYA  and  others Appellants. 

Yarlagadda  AiTKINIDU Respondent, 

When  an  island  was  formed  in  a  river,  the  lands  adjacent  to  the  banks 
x>f  which  were  part  of  a  samindarf : — Held,  that  the  island  was  not  the 
«raste  land  of  any  village  or  a  portion  of  the  holding  of  anv  ryots  in  the 
tamindiri,  bnt  tliat  the  i^amindar  possessed  in  it  all  the  incidents  of  owner- 
ship, including  the  power  of  making  leases. 

THIS  was  a  regular  appeal  from  the  decision  of  C.  R.       1868. 
Pelly,  the  Acting  Civil  Judge  of  Masulipatam,  in  Ori-     -^^^*  ^^'  . 
ginal  Suit  No.  47  of  1857.  ^^1861. 

Mayne  and  Sloan  for  the  appellants,  the  first  and  se- 
cond defendants. 

Bdmdnuja  Ayyangdr  for  the  third  appellant,  the  third 
defendant. 

Norton  for  the  respondent,  the  plaintiff. 

(a)  Present  Strange  and  Holloway,  J  J. 

il 
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1868.  The  £sbcts  and  aigoments  sufficiently  appear  from  the 

— '—  Judgment  : — ^The  suit  was  brought  to  eject  the  defend- 
ants firom  certain  lands  situated  in  the  Turakapallam  lanka^ 
an  island  alluvially  deposited  in  the  river  Eistna.  The  plain- 
tiff alleged  that  the  defendants  held  under  a  lease  front  one 
B&m  D£s  his  lessee. 

The  defendants  denied  the  holding  under  R&m  D^s, 
alleged  a  holding  directly  under  the  plaintiff  and  contended 
that  plaintiff  was  entitled  to  the  2iamfnd&r's  share  only,  and 
could  not  eject  them  as  long  as  they  paid  it. 

The  Civil  Judge  decreed  for  the  plaintiff,  considering 
the  lease  under  Rim  Diis  proved. 

It  was  not,  as  indeed  it  could  not  be,  denied  that  the 
property  in  the  land  in  question  resided  in  the  plaintiff  But 
it  was  argued  that,  although  the  plaintiff  had  an  election 
whether  he  would  let  this  land  to  the  defendants,  that  hav- 
ing exercised  his  election  he  was  bound  perpetually  to  renew, 
and  could  not  eject  the  defendants,  and  the  defendants*  coun- 
sel referred  to  section  8  Regulation  V  of  1822^a/ 

It  is  unnecessary  to  give  any  opinion  whether  the  view 
of  the  Civil  Judge  that  the  defendants  held  under  R&n  D& 
is  or  is  not  correct,  although  with  exhibit  XXIX  before  us 
(<<  account  shewing  the  amount  of  kist  collected  and  remit- 
ted to  the  Zamindir  by  the  karanams  in  1265  (A.  D.  1855-56) 
on  Turakapallam  laiika,  which  was  rented  by  R&n  D^'*) 
it  would  be  almost  impossible  for  us  to  say  that  we  are  sa- 
tisfied that  he  is  wrong. 

It  is  also  unnecessary  to  give  any  opinion  upon  the 
construction  of  the  Regulation,  for  the  case  is  determinable 

(a)  This  section  enacts  tliat 

First.  The  lands  of  under-farmers  or  ryots  shall  not  be  granted  to 
other  persons  by  proprietors  or  farmers  under  the  provisions  of  sec.  10^ 
Regulation  XXX  of  1803,  until  such  nroprietors  or  farmers  shall  haye 
made  applieation  to  the  Collector  and  oDtained  his  leaye  for  that  purpose. 

Second.  If  the  Collector  on  examination  find  the  rates  of  tne  pat(4 
tendered  by  the  proprietor  or  farmer  to  be  just  and  correct,  the  under- 
farmer  or  ryot  shall  t)e  ejected  under  the  Collector's  order,  unless  he  as« 
sent  to  the  terms ;  but  if  the  rate  shall  exceed  the  just  rate  prescribed,  an 
order  shall  be  issued  bv  the  Collector  to  the  proprietor  or  farmer  prohibit- 
ing the  ejectment,  ana  requiring  the  issue  of  a  patti  within  one  month 
from  the  delivery  of  the  order  to  him,  under  penalty  for  delay  as  provided 
in  section  8  Regulation  XXX  of  1809. 
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in  a  maimer  perfectly  satisfactory  to  our  minds  from  the       1868. 
contract  between  the  parties.  -^^^^^  l^- 

'^  RJ.  No.  38 

The  island  deposited,  imtil  some  act  was  done  by  the  — ^^^^^ — 
Zaminditr,  was  not  the  waste  land  of  any  particular  village, 
and  still  less  was  it  a  portion  of  the  holding  of  any  particu- 
lar ryots.  It  rather  resembled  an  entirely  independent  pro- 
perty over  which  th6  Zamlnd&r  possessed  all  the  incidents 
of  ownership.  He  might  either  let  it  or  retain  it.  He  let 
it  to  the  defendants,  and  they  agreed  to  take  a  lease  for  four 
years  and  to  abandon  the  land  at  its  conclusion.  The  pro- 
position of  the  learned  counsel  for  the  appellants  is  that  it 
matters  not  what  the  provisions  of  the  contract  between  the 
parties,  they  are  clearly  subject  to  the  incidents  of  perpetual 
renewal — ^that  the  Zamind^r  may  not  terminate  his  will, 
though  the  tenants  may.  Whether  a  special  contract  even 
for  land  which  was  the  waste  of  the  village  of  the  lessees 
could  be  construed  in  this  unexampled  manner  it  is  unneces- 
sary to  determine. 

We  are  clearly  of  opinion  that  this  is  a  simple  question 
between  lessor  and  lessee,  and  that  the  relation  of  zamindlir 
and  ryot  is  wholly  accidental. 

It  is  therefore  the  simple  case  of  a  lease  for  four  years, 
and  the  defendants,  at  its  termination  on  refusal  when  re- 
quested to  surrender,  became  either  wrong-doers  or  tenants 
at  the  option  of  the  Zamind^r. 

We  are  clearly  of  opinion  that  the  decree  of  the  Civil 
Judge  is  in  all  respects  right,  and  we  affirm  it  with  costs. 

Appeal  dismissed, 
NoiL—Sec  Inst.  lib.  II.  tit.  I,  S2 ;  D.  xlL  1.  7.  4.  3, 
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Appellate  ^unsHtrtion  (a) 

Special  Appeal  No,  6U  of  1861. 

Ke'sava  Pillai Appelhint 

Peddu  Reddi  and  others Respondents. 

When  a  tenant  by  his  lessor's  permission  erected  a  dam  upon  hi» 
holding  and  thereby  obstructed  the  natural  flow  of  the  water  to  other  lands 
of  the  lessor  i—Held  that  the  mere  permission  did  not  amount  to  a  grant. 

Held  also  that  there  was  no  imnlicd  aprant  of  the  right  to  use  water 
so  as  to  derogate  from  the  rights  of  tiiose  through  whose  lands  the  stream 
would  otherwise  flow. 

Held  also  that  the  right  under  the  permission  might  be  terminated  by 
revocation  of  the  latter,  but  that  such  revocation  would  only  be  permitted 
on  the  terms  of  the  landlord  paying  to  the  tenant  the  expenses  which  that 
permission  had  led  him  to  incur. 

Even  when  the  dominant  and  servient  tenements  are  the  property  of 
diiferent  persons,  a  man  may  license  an  act  in  its  inception  and  yet  be  en- 
titled to  relief  when  the  act  is  found  to  have  injurious  consequences  which 
he  could  not  have  contemplated  at  the  time  of  the  license. 

1863.       rilHIS  was  a  special  appeal  from  the  decision  of  Geoi^ 
i&^^iiro.  684  Ellis,  the  CSvil  Judge  of  Cuddalore,  in  Appeal  Suit 

^/^862.      No.  61  of  1858. 


Brcmson  and  8a4ag6pAchArlu  for  the  appellant,  the 
plaintiff. 

Norton  for  the  respondent,  the  second  defendant. 

The  facts  and  arguments  appear  from  the  following 
judgment,  which  was  delivered  by 

HoLLOWAY,  J  : — ^This  was  a  suit  to  compel  the  removal 
of  a  dam  erected  by  the  tenant  upon  the  land  held  by  him 
of  the  plaintiff. 

The  CJivil  Judge  finding  that  an  agent  of  the  plaintiff 
had  assented  to  the  erection  of  the  dam,  and  that  the  plain- 
tiff had  ratified  his  act^  decided  that  the  defendant  could 
only  be  compelled  to  remove  it  upon  the  terms  of  paying  the 
defendant  for  the  expense  which  he  had  incurred ;  but  he 
did  not  make  a  decree  accordingly. 

It  has  been  argued  for  the  special  appellant  that  the  de- 
fendant having  had  the  benefit  of  the  dam  is  not  entitled  to 
any  compensation. 

(a)  Present  Strange  and  HoUowaj>  J  J. 
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On  the  other  hand  the  learned  counsel  for  the  respond-        i863. 
ent  has  strenuously  contended  that  the  conduct  of  the  plain-     -^^g*  '^^^ 

Sm  A.  No,  634 

tiff  has  amounted  to  a  license,  and  that  the  defendant  having  o/iSBl.  ; 
incurred  expense  in  consequence,  the  license  has  become  exe- 
cuted and  therefore  irrevocable.  For  this  position,  the  class 
of  cases  of  which  Liggina  v.  Inge(a)  is  the  principal,  waa 
cited.  That  case  ia  still  an  authority,  as  Williams,  J.  stated 
in  Davies  v.  Mar8haU(b).  It  has  not,  as  has  been  erroneous- 
ly supposed,  been  overruled  by  the  more  recent  case  of 
Wood  V.  Leadbitter(c). 

In  truth  however,  Liggi/ns  v.  Inge  with  the  class  to  which 
it  belongs  is  inapplicable  to  the  present  question.  There  the 
irrevocable  license  was  merely  construed  to  have  prevented 
the  plaintiff  from  complaining  that  the  erection  of  a  weir  • 

had  obstructed  the  usual  flow  of  water  to  the  plaintiff's  mill. 
It  was  an  obstruction  upon  the  land  of  the  defendant  by 
the  defendant  and  became  legalized  by  the  act  of  the  father 
of  the  plaintiff  who,  being  a  party  to  the  act,  was  prevented 
from  complaining. 

The  present  is  the  case  of  a  tenant  erecting  a  dam  upon 
his  landlord's  land  and  thereby,  as  is  averred,  obstructing  the 
natural  flow  of  water  to  other  lands  of  the  same  owner.  To 
sustain  the  aigument  of  the  learned  counsel  for  the  respond- 
ent, we  must  be  prepared  to  hold  that  there  is  an  implied 
grant  of  a  right  to  the  use  of  water  derogating  from  the  na- 
tural rights  of  those  through  whose  lands  the  stream  would 
otherwise  flow.  We  must,  in  fact,  hold  that  a  positive  ease- 
ment has  been  created  by  the  plaintiff  in  favour  of  one  por- 
tion of  his  own  property  and  against  another.  The  domi- 
nant and  servient  tenements  are  the  property  of  the  same 
person.  There  are  unity  of  title  and  unity  of  possession,  for 
the  possession  of  the  tenant  is,  for  the  purpose  of  the  present 
question,  that  of  the  plaintiff. 

It  is  clear  that  no  length  of  possession  would  give  the 
defendant  a  title  by  prescription,  because  the  possession  is 
confessedly  precarious.  There  can  be  no  pretence  for  saying 
that  this  mere  permission  amounted  to  a  grant ;  for,  if  so,  on 
every  right  of  way  exercised  merely  by  the  permission  of 

(a)  7  Bing.  682.  See  too  Winter  y.  Brockwell  8  East  308 ;  Qaie  on 
Eatmeitts,  3d  ed.  26,  et  Meg. 
ib)  31  L.  J.  C.  B.  65. 
(r)  13  M.  &  W.  838. 
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180S.       the  grantor  an  easement  would  be  created  by  grant    The 
tf  A  No.  684  ^^*®®  ^  simply  one  of  a  tenant  derogating  from  the  natural 
of^^^^-     rights  of  other  tenants  by  permission  of  their  common  land- 
lord. 

It  is  quite  clear  that  such  a  right,  existing  only  by  per- 
mission, may  be  terminated  by  the  revocation  of  that  permis- 
sion ;  but  following  the  authority  of  several  cases  in  the  late 
^adr  Court,  we  are  of  opinion  that  the  revocation  should 
only  be  permitted  on  the  terms  of  the  plaintiff  paying  to  the 
defendant  the  expenses  which  he  was  induced  by  that  per- 
mission to  incur. 

This  was  the  opinion  of  the  Civil  Judge,  who  did  not 
,  embody  it  in  his  decree.    We  shall  alter  his  decree  accord- 

ingly, and  looking  at  the  nature  of  the  contention  on  both 
sides,  we  make  no  order  as  to  costs. 

We  must  not,  however,  be  supposed  to  have  decided 
that  if  the  dominant  and  servient  tenements  had  been  the 
property  of  different  persons  there  would  have  been  an  irre- 
vocable license.  A  man  may  license  an  act  in  its  inception 
and  yet  be  entitled  to  relief  when  it  is  found  to  have  in- 
jurious consequences  which  he  could  not  have  contemfdaied 
at  the  time  of  the  license :  Bcmkwrt  v.  Houghtonfa).  Whe- 
ther he  can  or  cannot  revoke  it  is  a  question  upon  the  &ctB 
of  each  particular  case.  The  termination  or  narrowing  of 
easements  by  irrevocable  license  and  the  creation  of  ease- 
ments by  such  license,  will  probably  be  found  to  be  wholly 
different  questions ;  but  we  give  no  opinion  now  upon  that 
subject  because  the  first  section  of  the  Statute  of  Frauds 
presents  the  case  to  the  English  lawyer  in  an  aspect  wholly 
different  to  that  in  which,  if  it  should  ever  arise,  it  would 
come  before  us. 

Appeal  allowed. 

{a)  97  Beav.  4S5,  431,  per  Romilly  M.  R 
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SIpjptllattaunsdiutuiti  raj 

Special  Appeal  No.  101  of  1862. 

KuMiNi  Ama Appellant 

Parkam  Kolusheri Bespondent. 

An  otti,  like  a  k&nam,  mortgage  cannot  be  redeemed  before  the  lapse 
of  twelve  years  from  its  date. 

An  otti  differs  from  a  k^nam  mortgage,  first,  in  respect  of  the  right  of 
pre-emption  which  the  otti  holder  possesses ;  secondly,  in  being  for  so 
large  a  sum  that,  practically,  the  janmf  s  rig^t  is  merely  to  receive  a  pep- 
per-com  rent. 

r  1 1HIS  was  a  special  appeal  against  the  decree  of  H.  D.        i868. 
-L     Cook,  the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No.     ^^^^^^^' 
551  of  1861,  affirming  the  decree  of  the  District  Munsifof     ^1862. 
Kacherri,  zila'  Calicut,  in  Original  Suit  No.  483  of  1859. 
The  suit  was  instituted  for  the  recovery  of  a  paramba^ 
the  janma  property  of  the   second   and   third  plaintiffi, 
who,  in  December  1857,  assigned  it  on  otti  to  the  first 
defendant  for  rupees  200  and  poramkadam  of  rupees  87-8-0 
in  the  name  of  the  second  defendant    The  first  plain* 
tiff  alleged  that  the  second  and  third  plaintiffs  asked  the 
first  defendant  to  buy  the  janma  right  to  a  moiety  of  the 
paramba  and  to  restore  the  other  half;  that  the  first  defend- 
ant refused  and  that  the  second  and  third  plaintifis  there- 
upon sold  the  janma  right  to  the  first  plaintiff,  who  now  sued 
to  redeem  on  payment  of  the  otti  money  and  poramkadam. 
The  first  and  second  defendants  denied  that  the  janma  right 
had  been  offered  for  sale  to  the  former  and  contended  that 
the  sale  to  the  first  plaintiff  was  invalid.    The  Civil  Judge 
concuxred  with  the  District  Munsif  in  disbelieving  that  the 
option  to  purchase  had  been  given  to  the  otti-holder,  and,  on 
the  authority  of  Special  Appeal  No.  93  of  1859(bJ,  affirmed 
the  MunsiTs  decree  dismissing  the  suit. 

The  first  plaintiff  now  specially  appealed  on  the  ground 
that  even  if  his  title  were  bad  as  against  the  defendants,  the 
aecond  and  third  plaintiffs  had  a  right  to  redeem  the  land. 

Mayne  for  the  appellant,  the  first  plaintiff. 

{a)  Present  Strange  and  Frere,  J  J. 
{b)  M.  S.  D.  1859,  p.  159. 
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1863.  Tirrniuddchdriyda*  for  the  respondent,  the  second  de- 

s  Tn  101 '  ^®^^*^*'  contended  that  the  suit  was  premature. 
— ?L^^ —  Per  Curiam. — ^We  think  that  an  otti,  like  a  kftnam, 
mortgage  cannot  be  redeemed  before  the  lapse  of  twelve 
years  from  the  date  of  its  execution.  An  otti,  in  fi^ct,  only 
differs  from  a  k^nam  in  two  respects.  First,  in  the  right  of 
pre-emption  which  the  otti-holder  possesses  in  case  the  jan- 
mi  wishes  to  sell  the  premises,  and,  secondly,  in  the  amount 
secured,  which  is  generally  so  large  as  practically  to  absorb 
in  the  payment  of  the  interest,  the  rent  that  would  other- 
wise have  been  paid  to  the  janml,  who  is  thus  entitled  to 
a  mere  pepper-com  rent. 

Appeal  dismissed. 


^risiml  3ntisitiittion  (a) 

Special  Appeal  No,  279  of  1862. 

Ukanda  Varriya'r Appellant 

Ra'men  Nambu'diri EespondeTU. 

When  the  tudlans  of  a  devasvun  were  four  tarav^ds  i^ffeld  that  a  sak 
of  the  tlrayjbna  riglkt  hj  one  taraw&d  without  the  consent  of  the  others  was 
altogether  invalidand  that  the  vendee  could  not  redeem  a  IdLnarti  mortgage 
of  the  devasTam  land  though  the  mortgagor  was  kliranaran  of  the  tarairal 
which  assumed  to  sell  the  ur&yima  right. 

1868.       nnSIS  was  a  special  appeal  from  the  decree  of  H.  D.  Cook, 
Marekil.    -L     the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No.  116 
^  ^'1862?^*  ^^  11''  ^^  1^6^-    "^^  plaintiff  sued  to  redeem  lands  of  the 
Karuvambalom  devasvam,  which  lands  had  been  demised  on 
kinam  by  one  Shahgara  Namb&diri  deceased,  the  kSranavan 
of  the  third  and  fourth  defendants  to  the  kft*anavan  of  the 
first  and  second  defendants.    The  third  and  fourth  de- 
fendants' taraw^,  subsequently  sold  the  iirity&na  right 
to  the  plaintifT.    It  appeared  that  there  were  four  iirflaus 
of  the  devasvam,   the   tarawi£4  ^  ^^^  third  and    fourth 
defendants,   and   the    tarawft^   of  the   iifbh,    sixth    and 
seventh  defendants  respectively,  and  the  question  was  whe- 
ther the  plaintiff  could  redeem  the  k^iiam.    The  District 
Munsif  held  that  he  could,  and  decreed  accordingly ;  but 
on  appeal  the  Civil  Judge  recorded  his  decree,  observing 
"  There  are  in  this  case  two  points  to  be  considered  :    First 
(a)  Present  Strange  and  Frere,  J  J. 
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can  the  sale  of  the  third  and  fourth  defendants'  1ir£y&na       1888. 
right  to  the  plaintiff  be  recognized ;  secondly,  if  so,  is  the        ^^ 


a,  JL  No.  279 
plaintiff  in  virtue  of  that  sale  entitled  to  sue  alone  for  res-       of\%^2. 

toration  of  the  lands  demised  by  the  late  Shafigara  Nambti- 
diri  ?  As  regards  the  first  point  the  Court  is  of  opinion  that 
such  a  sale  cannot  be  recognized.  An  iir^y^ma  right  is  no- 
thing but  a  right  to  manage  the  affairs  of  a  devasvam,  and  it 
generally  descends  by  inheritance  as  is  the  case  here,  and 
[in  the  present  case]  the  right  is  not  vested  in  one  indivi- 
dual, but  in  four  different  tarawdds,  all  having  a  joint  right 
to  deal  with  the  devasvam,  but  not  to  do  so  separately :  in 
short  it  is  a  corporation  to  manage  the  affairs  of  the  pagoda 
vested  in  certain  families,  and  being  so  any  one  member 
thereof  cannot  sell  what  is  not  exclusively  vested  in  himself 
Therefore  a  sale  of  this  nature  is  not  only  opposed  to  local 
usage,  but  is  in  the  Court's  opinion  invalid. 

''  But  on  the  hypothesis  that  the  sale  was  legal  there  can 
be  no  doubt  of  the  illegality  of  the  plaintiff  bringing  this 
action  alone  for  restoration.  Admitting  that  Shangara 
Namb^diri  demised  the  lands  in  his  executive  capacity  as 
6r51an,  this  does  not  vest  him  with  the  right  to  sue  for  re- 
demption, this  must  be  the  act  of  the  tir^lans  together ;  and 
this  is  clearly  set  down  in  the  document  A  on  which  the  suit 
is  based — ^the  meaning  of  this  document  has  not  struck  the 

Munsifs  attention Being  of  opinion  therefore  that 

the  plaintiff  has  no  casQ,  and  as  the  record  does  not  prove 
that  the  affairs  of  the  devasvam  were  exclusively  managed  by 
Shangara  Namb6dri,  the  plaintiff — even  if  the  sale  were 
upheld — ^has  no  right  to  sue  without  the  others." 

The  plaintiff  now  appealed  specially. 

Mayne  for  the  appellant,  the  plaintiff. 

Kdrundgara  Manavan  for  the  respondent  the  fifth  de- 
fendant. 

Per  Curiam. — ^We  concur  with  the  Civil  Judge  in 
thinking  that  the  sale  of  the  tbriyima  right  by  one  taraw$4> 
without  the  consent  of  the  others,  was  invalid.  It  follows 
that  the  vendee  cannot  redeem  the  kinam  even  though 
the  person  who  executed  that  k^nam  was  k£ranavan  of  the 
very  taraw$4  which  assumed  to  sell  the  uri(y&ma  right. 

Appeal  dismissed. 
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S^prllate  SurifttHttion  (a) 

Eegular  Appeal  No,  19  of  1862. 

Aiagaiya'  Tiruchittambala' AppeUant. 

Sa'Mina'da'  PiLtAi  and  others Respondents. 

The  mir&sfd^r  is  the  real  proprietor  of  mldbi  land,  bat  rjots  may  be 
entitled  to  tlie  perpetual  occupancy  of  mit&si  land,  subject  to  the  payment 
of  the  rairdsfdars  share,  but  such  tenure  generally  aependB  upon  long- 
established  usage  and  must  be  proved  by  satisfactory  evidence. 

Where  the  words  of  an  agreement  are  plain  and  unambiguous  they 
should  not  be  explained  away  by  extrinsic  evidence,  and  still  less  by  mere 
reasoning  from  probabilities. 

THIS  was  an  appeal  from  the  decision  of  G.  T.  Beauehamp, 
Xarek  28  ^^®  ^^^^  "^^^S^  ^^  Tanjore,  in  Original  Suit  No.  5 

M.  A.  No.  19  of  1859.    This  suit  was  brought  by  the  plaintiff  as  dharma- 

— 21 L^  karttS  of  the  ^vl  Panjanadi9varasvimi  pagoda  at  Tiruvadi 

to  recover  two-thirds  of  certain  l&khir^  lands  called  iParitti- 
kku4i  and  Karupp6r  in  the  ta'aluk  of  Tinivttdi  with  sv&mi- 
bogam  and  produce  from  the  defendantsl,  by  virtue  of 
an  agreement  in  Tamil  made  in  April  1831  between  them 
and  the  Government  then  in  charge  of  the  pagoda  property. 
The  following  translation  of  the  agreement  (marked  A)  waft 
filed  in  the  Ci\dl  Court 

''Taram  muchalk^  (agreement)  executed  in  April  1831» 
to  the  Honourable  Company's  sarkir,  by  us  Subba  Pillai. 
Kuttedya  Miippan/  Moft^  Muttu  M6ppan,  Pachaiya  Mi!ip- 
pan,  S^vaga  Earappa  Mtippan  and  IQilaiya  Peruma  Mtippan, 
6  in  all,  the  ulavadai  k&nikkudi  (lyots  entitled  to  cultiva- 
tion) of  the  sarvam&niyam  villages  Parittikkudi  and  Earup- 
p6r,  attached  to  the  pagoda  of  (^A  Panjanadffvara  Sv£nd,  at 
Tiruvadi  in  the  ta'aluk  of  Tiruvadi,  "With  dtir  consent  to 
the  taram  palaal  (settlement)  about  the  said  villages. 

"  The  following  are  the  nanjey  arable  lands  of  the  said 
villages,  according  to  the  survey  in  fia/^li  1288.  P^ttikkuijii 
consists  of  5  velis,  18  matis  axid  23|  gulis  of  nai\jey  one-crop 
likhds,  and  6  Veils,  1  man  and  34f  gulis  of  two-crops  lands,  in 
all  12  veliS)  8  maus  and  57f  gulis.  Karupp6lr  consists  of  5 
▼ells,  18  mails  Alid  31}  gulis  of  ilaig^y  one-crop  lands,  and 
1  veli,  1  matt  tod  71-tV  Sn4^  o^  two*crops  lands,  in  all  7 

(0)  Present  Scotluid,  C.  J.  and  HoUoway,  J. 
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velis,  and  4^^  gi^  of  lands.  .  In  all,  the  two  villages  con-       1868. 
Bi^  of  19  yelis,  8  maus  and  61-}-^  gulis  of  naujey  one-crop  ^  Tjvo  19 
and  two-crops  lands.    The  puiijey  lands  of  Parittikkui}!  are     <2^1862. 
14  maus,  and  48f  ^  gulis,  and  those  of  Karuppiir  are  3  maus 
and  84|:|-  gulis,  amounting  in  all  to  18  maus  and  33^  f  gulis. 
Total  nanjey  and  punjey  lands  are  20  velis,  6  maus  and  95^1 
gulis.     The   "kival   varuminam"    (watching-fee)    payable 
thereon  to  the  sarkar  is  rupees  29-3-4  J  for  Parittikku4i,  and 
rupees  16-4-1t\  for  Kanipptir,  amounting  in  all  to  rupees 
45-7-5-l-f  for  both  the  villages.     We  shall  pay  the  said  * 
amount  to  the  sarkar ;  and  exclusive  of  the  ly pt's  share,  sva- 
tantram  (perquisites),  &c.,  we  shall  from  fasll  1240  conti- 
nue paying  for  ever  to  the  said  pagoda  an  annual  svamibo- 
gam   (rent)  of  750  pons,  being  the  value  (at  3  J  panams  per 
kalam,  the  jam^bandi  price  of  the  said  m%<i];iam)  of  1,535 
Iplams  of  paddy  for  Parittikku4i,  and  865  kalams  for  Karup- 
p6r,  in  all  2,400  kalams  of  paddy  for  both  the  villages  an(J 
also  for  the  punjey  lands,  11  pons  and  9  panams  for  Paritti- 
kkudi,  and  3  pons  and  1  panam  for  Earuppiir,in  all  15  pons 
for  the  punjey  lands,  piaking  a  total  of  765  pons  or  rupees 
1,190-0-0,  for  the  nanjey  and  punjey  lands.     We  shall  pay 
the    sarkAr    k^yal  varum^nam    (watching-fee),    according 
to  the  terms  fixed  for  the  same.    The  following  are  the  terms 
for  the  payment  of  the  svamibogam  (rent)  to  the  pagoda, 
viz^i  rupees  66-15-4  on  the  5th  November;  rupees  133-14-8 
on  the  6th  December;  rupees  133-14-8  on  the  5th  January; 
rupees  85-8-0  on  the  5\h  February;  rupees  171-0-0  on  the 
5th  March ;  rupees  256-8-0  on.  the  5th  April ;  rupees  213-15-6 
on  the  5th  May;  and  rupees  128-3-10  on  the  5th  June;  in 
all  8  terms  for  the  payment  of  the  svamibogam    (rent),  ru- 
pees 1,190*0-0  to  the  pagoda.    As  we  have  thus  agreed,  we 
shall,  so  long  as  the  said  villages  are  in  our  possession,  pay 
the  sarkar  kilval  varum&nam  (watching-fee)  according  to 
the  terms  fixed  for  the  same,  and  the  sv&.mibogam  (rent)  to 
the  pagoda  according  to  the  aforesaid  terms,  the  portion  for 
the  kadappu  and  kar  Js^nds  within  the  end  of  January,  and 
the  other  portion  for  the  s.amb£  an<kpisinam  within  the  end 
of  Jupe,  and  obt^n  reqeipts  for  tlie  same.    If  in  default 
thereof,  th^re  should  he  any  arrears,  they  may  be  realized  by 
ci,tt^/^hifig  jtnd  selling  at  auction  a  proportionate  portion  of 
our  estates.     If  garden-crops,  such  as  betel,  plantain-trees, 
sugar-cane;  tobacco,  onions,  garlicks,  &c.,  should  be  cultivated 
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18A3.       in  the  nanjey  or  punjey  lands  of  the  said  villages,  in  any 
p  y  ^v   1 Q  y^^  ^y  means  of  irrigation,  we  shall  submit  to  the  sark&r  a 
of  1862.     true  account  of  the  same  for  the  year  in  which  such  cultiva- 
tion may  be  held,  and  pay  the  revenue  proportionate  thereto. 
If  we  should  cultivate  any  of  the  waste-lands  of  the  said 
villages,  we  shall  pay  the  revenue  of  those  lands  for  the  year 
in  which  they  may  be  so  cultivated.    As  to  the  supply  of 
servants  for  the  repair  of  the  said  villages,  we  shall  act  ac- 
cording to  the  customs  that  prevailed  hitherto ;  and  we  shall 
ourselves  conduct  the  kudimarammattu  (repairs  by  ryots), 
&c.,  necessary  for  the  said  villages.    As  to  the  supply  of  ser- 
vants to  bear  the  "  edupadi  sAmfin"    (things  in  frequent  use) 
during  the  daily  and  annual  festivals,  and  those  called  Pan- 
chaparvam  of  the  said  pagoda,  we  shall  carefully  and  without 
delay  supply  the  servants,  &c.,  as  usual.     If  any  loss  should 
arise  in  any  year  in  consequence  of  -inundation  or  drought 
caused  by  Divine  agency,  the  sarldLr  should  inspect  the  same 
and  make  a  reasonable  remission  as  usual    If  we  should 
cultivate  any  taladi  lands  of  the  said  villages  in  addition 
to  those  mentioned  in  this  muchalk&  (agreement),  we  shall 
pay  the  t&ladi  revenue  proportionate  to  those  lands.    Thus 
is  this  taram  muchalkd  (agreement)  executed  with  our  fe«e 
will  and  consent  to  act  up  to  the  above  terms.    The  sv&mi- 
bogam  (rent)  having  been  settled  at  2,825  kalams  of  paddy 
according  to   the  taram  (sort),  (we)  the  ryots  contended, 
that  the  said  amount  could  not  be  realized,  and  that  we  would 
not  agree  to  the  same ;  and  thereupon  it  has  been  settled  at 
2,400  kalams  of  paddy  per  annmn.    If  any  body  should 
hereafter  put  in  darkh&t  (application),  and  offer  more  than 
the  said  amount,  'Ve  shall  either  undertake  to  pay  such 
(laiger)  amount  if  we  chose  to  do  so,  or  otherwise,  give  up 
the  said  lands  to  those  who  shall  offer  a  larger  amount.    Thus 
is  this  taram  muchalkS  (agreement)  executed  with  our  free 
will  and  consent. 

(Signed)     SuBBA  PlX|Al, 

(      „      )     KUTTAIYA  Ml/PPAN, 

MaJk  of    Mottb'  Mutiu  Mit'ppan. 

Se'vaga  Karappa  Mu'ppan. 

„  PUCHAIYA  MlfPPAK. 

Ellatta  Piruma  Mu'ppan. 
(Signed)    N,  W.  Kindbbsley,  . 

Civil  Judge.** 
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A  larger  landlord's  share  having  been  offered,  the  defend-       1868. 
ants  declined  to  pay  the  same,  contending  that  they  possess-  "jz.  j,  no,  19 
ed  an  hereditary  right  to  the  perpetual  tenure  of  the  lands     ^/  ^862. 
in  dispute,  and  that  the  true  construction  of  the  agreement 
A  was  that  the  landlord's  share  aJone  was  to  be  surrendered 
in  case  of  failure  to  pay  such  larger  sum  as  any  third  party 
might  have  agreed  to  pay.     The  Civil  Judge  held  that  the 
defendants  possessed   the  hereditary   right   of  occupancy 
which  they  set  up,  and  that  the  agreement  A  could  not  mean 
that  they  should  surrender  such  right.     He  decreed,  how- 
ever, the  payment  of  the  advanced  rate  from  the  season  next 
after  that  in  which  it  was  first  demanded. 

The  plaintiff  now  appealed  against  this  decree  for  the 
following  reasons  amongst  others. 

"  I.  Because  the  document  A  is  binding  on  the  defend- 
ants and  the  Court  below  has  placed  a  wrong  construction 
upon  it. 

"  II.  Because,  be  the  defendants  what  they  may,  and 
their  tenure  what  it  may,  they  have  voluntarily  contracted 
to  give  the  plaintiff  possession  upon  certain  contingencies, 
which  contingencies  it  is  admitted  have  happened ;  that  is 
to  say,  a  higher  rent  has  been  offered  and  the  defendants 
have  declined  to  pay  the  same." 

Norton  for  the  appellant,  the  plaintiff. 

Branson  for  the  respondents,  the  first,  second,  fifth  and 
Beventh  defendants. 

The  Court  delivered  the  following 

Judgment  : — ^This  was  a  suit  brought  by  the  plaintiff,  as 
trustee  of  a  pagoda,  to  recover  certain  lands  from  the  defend- 
ants, in  virtue  of  an  agreement  made  by  them  with  Qovem- 
ment  when  in  charge  of  the  pagoda  property.  The  ground 
-was  that  a  larger  sum  as  landlord's  share  had  been  offered 
by  a  third  party,  and  that  the  defendants  had  refused  to 
pay  it. 

The  defendants  did  not  deny  that  they  had  refused  to  pay 
A  larger  landlord's  share>  but  contended  that  they  possessed 
an  hereditar}'-  right  to  the  perpetual  tenure  of  these  lands, 
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laes.       and  that  the  true  coostnietion  of  the  agreement  fined  upon 
n^j^K  ^^  "  ^^  ^^^  ^^  landlord  3  share  alone  was  to  be  surrendered  in 
of  1862*    case  of  failure  to  pay  such  larger  sum  aa  any  third  party  might 
have  agreed  to  pay. 

The  Civil  Judge  decided  that  the  defendants  possessed 
the  hereditary  right  of  perpetual  cultivation  for  which  they 
contended,  and  that  the  true  meaning  of  the  agreement 
could  not  be  that  the  defendants  should  surrender  such  heredi- 
tary right.  But  he  decreed  the  payment  of  the  enhanced 
rate  from  the  season  subsequent  to  that  in  which  it  was 
first  demanded. 

It  is  indisputable  that  there  is  such  a  right  of  occupancy 
as  that  for  which  the  defendants  contend.    The  mlrisid&r 
being  the  real  proprietor  of  the  land,  there  are  instances  of 
the  possession  by  ryots  of  a  title  to  the  perpetual  occupancy 
of  lands  subject  to  the  payment  pf  the  nairasldiur's  share,  to 
be  ascertained  by  reference  to  the  class  of  land  and  tbe 
amount  derivable  from  neighbouring  lands  of  the  same  class. 
This  tenure,  however,  depends  for  the  most  part  upon  long- 
established  usage  or  custom  and  should  be  proved  by  satis- 
fiewstory  evidence.     Where,  too,  it  exists,  the  rights  incident 
to  it  are  well  understood,  and  the  mere  existence,  as  in  this 
case,  of  a  special  agreement  defining  the  terms  of  the  ryots* 
holding  is  in  itself  opposed  to  the  title  which  the  defendants 
in  this  case  have  asserted.     The  use  of  a  particular  term  in 
revenjie-accounts  does  not  afford  any  very  strong  aigument 
either  on  the  one  side  or  on  th^  other.     There  is  great  laxity 
in  the  use  of  these  revenue-terms,  and  it  will  be  found  that 
those  employing  them  often  attach  no  very  definite  ideas  to 
them.    We  should,  however,  feel  some  difficulty,  upon  the 
evidence  properly  receivable  in  this  case,  apart  from  the 
terms  of  the  special  a^eement  in  1831,  if  it  were  necessary 
for  the  decision  of  the  case  precisely  to  determine  the  rights 
possessed  by  these  defendants  previously  to  the  time  when 
«}ch  agreement  was  entered  into  byUbem.    But  we  thinlc 
that  effect  must  be  given  to  that  agreement,  and  that  upon 
1^  proper  coikstrnotion  of  it3  terms  the  plaintiff  is  entitled  to 
succeed.    The  execution  of  the  agreement  is  admitted.      It 
is  not  alleged  that  it  was  made  in  circumstances  rendering 
it  impeachable.    On  the  eontoary  the  eoatention  of  the   de- 
fendants is  merely  that  on  its  true  construction  the  plaintiff 
is  not  entitled  to  the  relief  sought. 
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The  true  construction  of  the  agreement  depends  upon        1863. 
the  ordinary  meaning  of  the  words  used,  and  if  those  words  "j^.  X Vo.  19 
are  plain  and  unambiguous,  it  is  quite  clear  that  they  must      ^  ^^^^- 
not  be  explained  away  by  extrinsic  evidence,  and  still  less 
by  mere  reasoning  jfrom  probabilities.    There  is  no  duty  of 
a  court  of  justice  more  imperative  than  that  of  upholding 
contracts  into  which  parties  have  voluntarily  entered  under 
no  mistake  of  fiwii    The  agreement  recites  that  Government 
and  the  ryots  being  at  issue  aa  to  the  share  payable  by 
the  ryots  holding  these  lands,  a  certain  rate  had  been  fixed 
and  that  the  tyots  agreed  to  pay  it  for  ever.    The  ryots  fur- 
ther covenanted  that  in  case  of  an  additional  sum  being 
offered  by  any  one  else,  they  should  have  the  option  of  pay- 
ing that  enhanced  rate,  or  if  they  declined  that  they  should 
smtender  the  lands  to  the  offerer  of  the  higher  mte. 

The  argument  that  the  only  thing  to  be  surrendered 
was  the  landlord's  share  is  quite  inconsistent  with  the  stipu- 
lation that  the  lands  are  in  case  of  refusal  to  be  surrendered. 
It  is  manifest  that  if  the  result  of  their  failure  to  pay  the 
enhanced  rent  was  merely  to  be  a  recurrence  to  an  annual 
rent  determinable  by  custom,  very  different  language  woidd 
have  been  employed.    There  can  be  no  words  more  inappro- 
priate to  the  expression  of  such  a  stipulation  than  those  here 
used ;  while  no  words  can  be  more  appropriate  to  the  expres- 
sion of  the  meaning  for  which  the  plaintiff  contends.  In  simi- 
ming  up  the  terms  to  which  they  had  agreed,  the  ryots  say 
that  "  so  long  as  the  villages  shall  remain  in  their  possession," 
lii^y  Will  pay  certain  dues.    These  words  plainly  point  to 
the  contingency  of  cessation  to  be  enjoyed  and  followed,  as 
they  are,  by  words  distinctly  specifying  the  circumstances  on 
trhich  that  contingency  shall  arise,  there  can,  we  think,  be 
no  doubt  that  the  true  meaning  of  this  agreement  is,  that  on 
an  enhanced  rent  being  ofifered,  and  the  lyots  reftlsing  to 
pay  it,  they  are  bound  to  surrender  the  lands  to  the  person 
so  offering.      The  decree  of  the  Court  will  therefore  be,  in 
modification  of  that  of  the  Court  below,  that  the  defendants 
surrender  these  lands  to  the  plaintiff  with  rent  at  the  rate 
decreed  by  the  Civil  Court. 

We  think  that  the  defb&dant^  mu&rt  dlso  piiy  the  costs 
of  the  appedl, 

Appeal  allowed. 
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(i^rigmal  Surtsftitction  (a) 

Ex  parte  Hurst. 

In  the  Matter  of  the  British  Steamship  "  Jason'' 

The  local  tribunal  in  India  appointed  nnder  sections  201  and  202  of 
Act  I  of  1859  can  suspend  or  cancel  the  British  certificate  of  a  Master  or 
Mate,  and  for  that  purpose  its  report  need  not  be  confirmed  by  the  local 
Government. 

mIITzj,  O^  *^®  ^"^^^^  December  1862  the  British  steam-ship 
^^  "  Jason,"  James  Thomas  Hurst,  Master,  was  stranded 
and  abandoned  as  a  total  wreck  on  the  coast  of  India, 
about  six  mUes  to  the  north  of  Madras.  Under  the  pro- 
visions of  Act  I  of  1859  Messrs.  T.  G.  Clarke  and  J.  B. 
Crowther,  were,  on  the  13th  January  1863,  appointed  by  the 
local  Government  of  Madras  to  investigate  the  causes  of  the 
loss  of  the  "  Jason."  They  proceeded  to  hold  their  enquiry, 
and  at  the  conclusion  of  the  investigation  made  their  report 
to  the  local  Government,  containing  a  statement  of  the 
case  and  of  their  opinion  thereon.  But  no  copy  of  that  report, 
nor  any  statement  of  the  case  upon  which  the  investigation 
was  ordered,  was  furnished  to  Captain  Hurst  before  the 
commencement  of  such  investigation. 

The  proceedings  in  this  investigation  being  for  this  and 
other  reasons  considered  void,  the  local  Government  of 
Madras,  by  orders  dated  respectively  the  10th  and  14th 
February  1863,  appointed  Lieut.-Colonel  W.  J.  Wilson  (a 
police-magistrate)  and  Captain  Martin  of  the  "  Isabella"  to 
make  a  second  enquiry  into  the  circumstances  connected 
with  the  loss  of  the  "  Jason",  under  the  provisions  not  only 
of  Act  No.  I  of  1859,  but  also  of  the  Merchant  Shipping  Act 
Amendment  Act  of  1862,  (25  and  26  Vict.  c.  63). 

Lieut.-Colonel  Wilson  and  Captain  Martin  accordingly 
held  a  second  enquiry,  and  at  the  conclusion  of  the  case,  act- 
ing under  section  23  clause  3  of  the  Amendment  Act  of 
1862,  stated  in  open  court  the  decision  to  which  they  had 
come,  and  suspended  Captain  Hurst's  certificate  for  one  year. 
Such  certificate  had  been  granted  under  provisions  of  the 
Merchant  Shipping  Act  of  1854  (17  and  18  Vict.  c.  104). 

(tf)  Ercsent  Scotland,  C.  J.  and  Bittltilon,  J. 
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Captain  Hurst  refused  to  give  up  his  certificate,  whereupon       1868. 

laeut^-Colonel  Wilson  and  Captain  Martin  directed  him  to ^ 

pay  a  penalty  of  rupees  400,  and  in  default  to  undergo  three 
months'  imprisonment.  On  his  declining  to  pay  the  penalty 
Ideut-Colonel  Wilson  issued  a  distress-warrant  for  the  re- 
covery of  rupees  400  against  his  goods  and  effects ;  and  on 
his  refusal  to  enter  into  a  recognizance  to  appear  on  the 
return-day  of  the  warrant,  he  was,  on  the  4th  of  March, 
placed  in  custody  of  the  police. 

On  the  11th  of  March  1863  Branscm,  upon  an  affidavit 
of  Captain  Hurst  to  the  foregoing  effect,  obtained  a  rule  nisi 
that  a  writ  of  certiorari  should  issue  to  Lieut.-Colonel  Wil- 
son and  Captain  Martin  to  remove  into  this  Court  the  record 
and  decision  which  they  had  come  to  at  the  conclusion  of 
their  investigation.  The  following  are  the  grounds  on  which 
the  rule  was  granted.  First,  because  Lieut.-Colonel  Wilson 
and  Captain  Martin  had  no  jurisdiction  to  suspend  the  certi- 
ficate of  Captain  Hurst  or  to  require  him  to  deliver  it  up. 
Secondly,  because  Act  No.  I  of  1859,  which  is  the 
only  Act  under  which  the  local  Government  have  authority 
to  direct  an  inquiry  into  the  cause  of  wi-eck  on  the  coast  of 
India,  authorized  them  to  enquire  and  report  their  opinion 
only.  Thirdly,  because  if  the  authority  to  suspend  a  certi- 
ficate under  the  Merchant  Shipping  Act  Amendment  Act  of 
1862  did  in  fact  authorize  and  empower  tribimals  direct- 
ed to  enquire  and  report  to  the  local  Government  under  Act  I 
of  1859  to  suspend  certificates  and  demand  their  de- 
livery up  for  that  purpose,  that  authority  vested  in  Mr. 
Clarke  and  Captain  Crowther  on  their  appointment,  and 
could  only  be  exercised  by  them ;  and  Fourthly,  because 
Act  I  of  1859  was  the  only  Act  in  force  and  applicable  to 
cases  of  this  kind  in  India. 

The  Advocate  Oeiieral  (Smyth)  now  shewed  cause 
against  the  rule. 

MayTie  on  the  same  side.  In  order  to  support  the  pro- 
ceedings of  Lieut.-Colonel  Wilson  and  Captain  Martin  it  is  ne- 
cessary to  show,  first,  that  the  original  enquiry  was  so  defec- 
tive as  to  amount  to  a  nullity,  and  secondly,  that  the  final  en- 

Ll 
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If  ^^27     9^^^  ^^  regular  throughout.    Enquiries  into  shipwrecks 

^  are  provided  for  by  Parts  III  and  VIII  of  the  Merchant 

Shipping  Act  1864.  Part  VIII  only  applies  where  the  ship 
IS  lost  on  or  near  the  ooaats  of  the  United  Kingdom,  or 
where  the  witnesses  arrive  in  the  United  Kingdom.  Part 
III  (see  section  109)  applies  to  all  seagoing  ships  r^stered 
in  the  United  Kingdom  and  their  owners  and  masters 
wherever  the  same  may  be.  To  prfevent  any  doubt  upon  this 
point  section  109  provides  that  "  if  in  any  matter  relating  to 
any  ship,  or  to  any  person  belonging  to  any  ship,  there  ap- 
pears to  be  a  conflict  of  laws,  then  if  there  is  in  the  Third  Part 
of  this  Act  any  provision  on  the  subject  which  is  hereby  ex- 
pressly made  to  extend  to  such  ship,  the  case  shall  be  govern- 
ed by  such  provision,  and  if  there  is  no  such  provision  the 
case  shall  be  governed  by  the  law  of  the  place  in  which  such 
ship  is  roistered." 

Under  the  Merchant  Shipping  Act  of  1854,  section  242, 
when  a  wreck  took  place  in  India,  a  report  was  to  be  made 
by  a  tribunal  authorised  by  the  legislature,  upon  which  re- 
port, when  confirmed  by  the  Governor,  the  Board  of  Trade 
might  suspend  the  certificate.  Act  I  of  1859,  sections  100 — 
102  constituted  such  a  tribunal,  and  so  supplied  the  machi- 
nery required  by  the  Merchant  Shipping  Act  The  Mer- 
chant Shipping  Amendment  Act  of  1862,  section  23,  took 
away  the  power  of  the  Board  of  Trade,  and  directed  the 
power  of  suspension  to  be  exercised  by  the  local  tribunal  This 
Act  is  to  be  construed  as  part  of  the  Merchant  Shipping  Act 
of  1854,  and  by  their  combined  efiect,  the  tribunal  appointed 
under  Act  I  of  1859,  section  100,  is  given  authority  to  sus- 
pend the  certificate  of  a  British  Master.  The  enquiry  con- 
ducted by  Messrs.  Clarke  and  Crowther  was  a  mere  nullity. 
Those  gentlemen  only  professed  to  be  acting  under  Act  I  of 
1859.  This  Act  merely  authorised  them  (section  102)  to 
report  to  the  local  Government.  The  local  Government 
could  make  no  use  of  their  report  They  could  not  suspend 
the  certificate  imder  section  82,  for  that  section  only  applies 
to  Indian  certificates.  Nor  could  they  send  on  the  report  to 
the  Board  of  Trade,  for  the  Board  would,  under  the  Mer- 
chant Shipping  Amendment  Act,  be  unable  to  deal  with  it 
Further,  even  if  Messrs.  Clarke  and  Crowther  had  professed 
to  act  under  the  Merchant  Shipping  Act  of  1854  and  18C2 
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their  proceedings  were  wholly  void,  as  they  had  neither  sent       18<^8. 

to  Captain  Hurst  before  the  investigation  a  copy  of  the  re- ^ 

port  upon  which  that  investigation  was  founded,  as  directed 
by  the  Merchant  Shipping  Act  of  1862,  section  23,  clause  6, 
now  had  they  announced  their  decision  to  him  at  the  close 
of  the  enquiry  as  directed  by  clause  3  of  the  same  section. 
This  being  so,  their  proceedings  could  be  no  bar  to  a  subse- 
quent enquiry.  On  the  analogy  of  a  plea  of  auterfois  con- 
vict, it  would  be  necessary  to  show  that  Captain  Hurst  could 
have  been  injuriously  affected  by  their  report,  but  it  is  evi- 
dent that  no  result  whatever  could  have  followed  from  it. 
On  the  other  hand  Colonel  Wilson  and  Captain  Martin  were 
both  authorised,,  and  professed  to  proceed  under  the  three 
Acts  of  1854,  1859  and  1862,  and  had  strictly  complied  with 
all  the  formalities  required  by  the  last  statute. 

Branson,  in  support  of  his  rule.  First.  The'first  ques- 
tion is  whether  the  Merchant  Shipping  Act  of  1854japplies. 
Section  288  contemplates  the  application  of  that  Act  to  In- 
dia. Act  I  of  1859  does  not  apply.  Part  III  legislates  in- 
dependently. 

Secondly.  If  the  Act  of  1864  applies  and  Part  III,  the 
Act  of  1862  section  23,  clause  6,  requires  the  concurrence  of 
the  assessor  on  the  report,  that  is,  the  report  on  which  inves- 
tigation is  ordered. 

[ScoTLA2a),  C.  J. : — ^No— that  is  impossible.] 

Thirdly.  The  Acts  of  1854  and  1862  must  be  read  to- 
gether. The  Board  of  Trade  cotdd  only  punish  after  confir- 
mation, therefore  the  report  of  the  local  tribunal  must  be 
conjBrtned  by  Government  before  such  tribunal  can  suspend 
or  cancel  certificates. 

Fourthly.  The  investigation  first  held  was  final.  No 
one  can  be  tried  twice  for  the  same  matter.  When  once 
ajypointed  the  law  authorised  the  Commissioners  to  act  in 
all  respects. 

Tlie  Advocate  Oeneral  in  reply. 

Scotland,  C.  J. : — ^The  question  in  this  case  is  as  to  the 
construction  of  enactments  contained  in  two  Statutes  and 
in  an  Act  of  the  Legislative  Council :  and  having  had  the 


274  MADRAS  HIQH  COURT  REPORTS. 

1868.        opportunity  of  hearing  the  arguments  on  both  sides,  and  of 
— — — '—  looking  at  those  enactments,  I  must  say  that  I  entertain  no 
doubt  whatever  as  to  how  they  should  be  construed. 

The  question  arises  on  a  rule  nioi  callingonLieut.-ColoneI 
Wilson  and  Captaui  Martin  to  shew  cause  against  a  certiorari 
issuing,  on  the  following  grounds :  first,  because  they  had  no 
jurisdiction  to  suspend  Captain  Hurst's  certificate  or  to  re- 
quire him  to  deliver  up  the  same :  secondly,  because  their 
power  was  confined  to  reporting  the  result  of  their  enquiry 
to  the  local  Government ;  and,  thu-dly,  because  if  the  autho- 
rity to  suspend  the  certificate  under  the  Act  of  1862  empow- 
ered the  local  tribunals  mentioned  in  the  Indian  Act  of  1859 
to  suspend  certificates,  that  authority  vested  in  Messrs. 
Clarke  and  Crowther,  and  they  alone  could  exercise  it. 

The  Merchant  Shipping  Act  of  1854  (17  and  18  Vict, 
c.  104)  contains  a  code  of  law  applicable  to  Merchant  Ships 
and  Seamen,  and  divided  into  eleven  parts.  Of  these  we  are 
only  concerned  with  Parts  III  and  VIII.  Part  III,  no  doubt, 
relates  to  Masters  and  Seamen;  but  it  is  plain,  we  think, 
that  the  provisions  contained  in  that  part  are  in  general  not 
intended  to  be  put  into  operation  in  cases  of  wreck  or  loss 
at  sea;  and  such  of  them  as  relate  to  the  money  of  seamen, 
their  wages,  discipline,  and  crimes  committed  on  the  High 
Seas  and  abroad  are  all  clearly  consistent  with  and  contem- 
plate the  existence  of  the  ship.  The  words  used  in  section 
241  are,  however,  large  ^nough  to  include  cases  where  a 
Captain  is  charged  with  incompetency  or  misconduct  by 
reason  of  the  loss  of  his  ship ;  and  if  there  were  no  other 
provisions  in  the  Act  I  should  doubtless  hold  that  they  did 
include  such  cases.  But  Part  VIII  expressly  refers  to  wrecks, 
and  casualties  on  or  near  the  coasts  of  the  United  Kingdom, 
or  elsewhere,  when  competent  witnesses  arrive  or  are  found 
at  any  place  in  the  United  Kingdom. 

That  being  the  general  view  I  take  of  the  Act,  there 
is  then  this  enactment  in  section  288 :  ''  If  the  Governor 
General  in  India  in  Council  or  the  respective  legislative  au- 
thorities in  any  British  possession  abroad  by  any  acts,  or- 
dinances or  other  appropriate  legal  means,  apply  or  adopt  any 
of  the  provisions  in  the  Third  Part  of  this  Act  contained  to 
any  British  ships  registered  at,  trading  with,  or  being  at  any 
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place  within  their  respective  jurisdictions,  and  to  owners,  1868. 
masters,  mates,  and  crews  thereof,  such  provisions^  adapted  -^^^^^^7-  ^ 
as  aforesaid,  shall  in  respect  of  the  ships  and  persons  to 
which  the  same  are  applied  be  enforced,  and  'penalties  and 
punishments  for  the  breach  thereof  shall  be  recovered  and 
inflicted  throughout  Her  Majesty's  dominions,  in  the  same 
manner  as  if  such  provisions  had  been  thereby  so  adapted 
and  applied,  and  such  penalties  and  punishments  had  been 
hereby  expressly  imposed."  That  section  clearly  refers  to 
Part  in  and  to  Part  III  only.  Turning  then  to  the  Indian 
Act  I  of  1859,  we  find  that  its  provisions,  from  sections  1  to 
99  inclusive,  are  with  one  or  two  exceptions  in  accordance 
with  the  enactments  contained  in  Part  III  of  the  Merchant 
Shipping  Act  of  1854,  and  carry  out  the  adaptation  or  ap- 
plication contemplated  in  the  288th  section  of  that  Statute. 
Mr.  Branson  hc^  therefore  no  ground  for  stating  that  the 
Indian  Legislative  Council  has  not  adopted  Part  III  of  the 
English  Statute. 

Now  as  to  section  242  of  the  Act  of  1854.  That  pro- 
vides that  ihe  Board  of  Trade  may  suspend  or  cancel  the 
certificate  of  any  master  or  mate  in  the  cases  therein  enume- 
rated, the  fifth  of  which  is :  "If  upon  any  investigation  made 
by  any  court  or  tribunal  authorised,  or  hereafter  to  be  au- 
thorised by  ihe  legislative  authority  in  any  Briiish  posses- 
sion to  make  enquiry  into  charges  of  incompetency  or  mis- 
conduct on  the  part  of  masters  or  mates  of  ships,  or  as  to 
shipwrecks  or  other  casualties  affecting  ships,  a  report  is 
made  by  such  court  or  tribunal  to  the  effect  that  he  has  been 
guilty  of  any  gross  act  of  misconduct,  drunkenness  or  ty- 
ranny, or  that  the  loss  or  abandonment  of,  or  serious  damages 
to  any  ship,  or  loss  of  life,  has  been  caused  by  his  wrongful 
act  or  defeult,  and  such  report  is  confirmed  by  the  Governor 
or  person  administering  the  government  of  such  possession^ 

According  to  that  provision,  which  exists  solely  by  vir- 
tue of  Imperial  legislation,  it  is  only  the  Board  of  Trade  that 
is  invested  with  power  to  suspend  or  cancel  certificates  ;  not 
only,  it  is  to  be  observed,  when  the  enquiry  has  occurred  in 
the  United  Kingdom,  but  also  when  it  has  taken  place  in 
any  British  possession. 

Turning  now  to  the  Indian  Act  No.  I  of  1859,  we  find 
sections  100, 101, 102  making  provision  for  an  inquiry,  an 
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1868.       investigation  and  a  report  in  four  cases  of  wreck  and  casual- 

March  27*  ^'.i  t        t         t  j_»ii 

ty :  first,  whenever  any  snip  is  lost,  abandoned  or  materially 

damaged  on  or  near  the  coast  of  India ;  second,  whenever 
any  ship  causes  loss  or  material  damage  to  any  other  ship 
on  or  near  such  coast ;  third,  whenever,  by  reason  of  any 
casualty  happening  to  or  on  board  of  any  ship  on  or  near 
such  coasts,  loss  of  life  ensues.  These  three  cases  are  not 
confined  to  ships  registered  in  India^  The  fourth  case  is 
whenever  any  such  loss,  abandonment,  damage  or  casualty 
happens  to  or  on  board  any  ship  registered  ai  any  "port  or 
place  in  India,  under  the  Merchant  Shipping  Act  1854  or 
under  Act  X  of  1841.  The  Act  then  goes  on  to  provide  for 
the  giving  notice  to  the  local  Qovemment  of  the  loss,  aban* 
donment,  damage  or  casualty ;  and  then  enacts  that  it  shall 
be  lawfiil  for  such  Qovemment^  if  a  formal  investigation  ap- 
pears to  it  to  be  requisite  or  expedient,  to  appoint  two  per- 
sons to  make  the  same,  one  of  whom  shall  be  a  Magistrate 
acting  in  or  near  the  place  where  the  investigation  is  held ; 
the  other  may  be  any  person  conversant  with  maritime  af- 
fairs. The  persons  appointed  are  then  to  proceed  to  make 
the  investigation,  and  upon  the  conclusion  of  the  case  are  to 
send  a  report  to  the  local  Government,  containing  a  full 
statement  of  the  case  and  of  their  opinion  thereon.  With 
this  report  the  provisions  as  to  enquiries  into  wrecks  con- 
clude. From  these  sections,  if  read  in  connection  with  sec- 
tion 242  of  the  Merchant  Shipping  Act  of  1854^  it  appears 
that  before  the  passing  of  the  late  Amendment  Act,  the 
machinery  for  enquiry  into  cases  of  wreck  and  for  the  sus- 
pension or  cancellation  of  the  certificate  of  incompetent  mas- 
ters, was  both  complete  and  dear. 

Then  came  the  Merchant  Shipping  Act  Amendment  Act 
1862,  25  and  26  Vict.  c.  63.  The  first  important  provision  is 
the  first  section,  which  provides  that  the  Act  shall  be  "  con- 
strued with  and  as  part  of  the  Merchant  Shipping  Act  of 
1854,"  which  is  termed  the  Principal  Act.  The  provision  to 
which  I  am  about  to  refer  must  accordingly  be  read  as  if  in- 
serted in  that  Act  Then  the  23rd  section  provides  for  a 
new  state  of  things  with  reference  to  the  cancellation  and 
suspension  of  certificates.  The  first  clause  runs  thus  :  *'  The 
power  of  cancelling  or  suspending  the  certificate  of  a  master 
or  mate  by  the  242nd  section  of  the  Principal  Act  conferred 
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on  the  Board  of  Trade  shall  (except  in  the  case  provided  for      1868. 

in  the  fourth  paragraph^  of  the  said  section)  vest  in  and  be ~ 

exercised  by  the  local  Marine  Boards  Magistrates,  Naval 
Court,.  Admiralty  Court,  or  other  Court  or  tribunal  by  which 
the  case  is  investigated  or  tried,  cmd  ahaU  riot  in  future 
vest  in  or  he  exercised  by  the  Board  of  Trade.*' 

No  words  could  be  used  to  express  more  clearly  the  in- 
tention of  the  legislature  to  put  an  end  to  the  power  of  the 
Board  of  Trade  to  cancel  or  suspend  certificates,  (except 
when  the  mafiter  or  mate  is  shown  to  have  been  convicted 
of  any  offence,)  and  to  transfer  such  power  to  the  Court  or 
tribunal  by  which  the  investigation  is  made.  The  terms  of 
the  third  clause  support  this  conclusion.  That  clause  provides 
that  "  Every  such  board,  court  or  tribunal  shall  at  the  con- 
clusion of  the  case,  or  as  soon  afterwards  as  possible,  state 
in  open  court  the  decision  to  which  they  may  have  come 
with  respect  to  cancelling  or  suspending  certificates,  and 
shall  in  all  cases  send  a  full  report  upon  the  case,  with  the 
evidence,  to  Board  of  Trade,  and  shall  also,  if  they  determine 
to  cancel  or  suspend  any  certificate,  forward  such  certificate 
to  the  Board  of  Trade  with  their,  report."  And  section  em- 
powers the  tribimal  to  inflict  a  penalty,  as  has  been  done  in 
this  case,  if  the  master  do  not  upon  demand  of  such  tribu- 
nal deliver  his  certificate  to  them« 

It  may  be  remarked,  in  passing,  that  persons  subjected 
to  inquiry  before  such  tribunals  are,  notwithstanding  these 
alterations,  by  no  means  deprived  of  any  benefits  or  advant- 
ages possessed  by  them  under  the  former  law— for  a  power 
is  subsequently  given  to  the  Board  of  Trade  to  overrule  or 
modify  the  decision  of  the  local  Court,  if  they  think  the 
justice  of  the  case  require  it. 

It  is  also  provided  by  the  sixth  clause  that  "  no  certifi- 
cate shall  be  cancelled  or  suspended  under  this  section,  un- 
less a  copy  of  the  import,  or  a  statement  of  the  case  upon 
which  the  investigation  is  ordered,  has  been  furnished  to 
the  owner  of  the  certificate  before  the  commencement  of  the 
investigation,  nor  in  the  case  of  investigation  conducted 
by  justices  or  stipendiary  magistrates,  unless  one  assessor  at 
least  expresses  his  concurrence  in  the  report." 
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1863.  It  seems  to  me  clear  that,  if  I  were  considering  this 

— ''^^^  '^'^'  question  in  England,  there  could  be  no  doubt  whatever  that 
the  Principal  Act  is  repealed  by  this  section,  so  &r  as  re- 
gards the  power  of  the  Board  of  Trade  in  the  first  instance 
to  suspend  or  cancel  certificates ;  and  that  for  such  purpose 
a  local  Court  or  tribunal  of  enquiry  is  substituted  for  the 
Board  of  Trade.  Why  should  not  the  same  effect  be  given 
to  that  section  in  India  ?  Section  242  of  the  former  Act  as 
to  British  roistered  ships  applies  to  such  ships  of  its  own 
operation,  and  is  not  left  to  be  applied  to  India  by  Indian 
l^islation.  And  reading  the  Act  of  1862  as  I  have  said,  it 
must  be  read  as  part  of  the  Act  of  1854 :  the  repeal-pro- 
vision contained  in  the  Act  of  1862  must  be  taken  to  be  a 
repeal  in  India  as  well  as  in  England ;  and  the  provisions  in 
section  23  are  in  full  operation  here.  Therefore,  although  at 
first  there  seemed  some  doubt,  my  mind  is  satisfied  that  the 
tribunal  here  was  entitled  to  demand  the  delivery  up  of 
Captain  Hurst's  certificate,  and  that  in  the  event  of  that 
demand  not  being  complied  with,  the  powers  given  by  the 
24th  section  of  the  Amendment  Act  might  be  enforced. 

There  is  no  ground,  I  think,  for  the  point  put  by  Mr. 
Branson,  that  the  report  of  the  local  tribunal  must  be  con- 
firmed by  the  local  Government  before  such  tribunal  can  sus- 
pend or  cancel  certificates.  The  provision  requiring  confirma- 
tion by  Government  is  contained  in  the  Imperial  Statute,  but 
is  not  to  be  found  in  the  Indian  Act. 

Then  it  was  contended  that  because  of  the  former  en- 
quiry Government  wba  functus  officio.  There  was  nothing 
in  the  case  to  bring  it  within  the  rule  that  a  man  shall 
not  be  twice  vexed  for  one  and  the  same  cause.  There  is 
no  ground  for  saying  that  Captain  Hurst  was  ever  before 
vexed  in  respect  of  the  suspension  of  his  certificate,  or  the  con- 
sequences of  his  refusal  to  give  it  up.  The  circumstance  that 
the  Government  on  the  first  occasion  did  not  expressly  confer 
upon  the  former  Commissioners  the  powers  of  the  Acts  of 
1854  and  1862,  with  regard  to  suspending  certificates,  does 
not  alter  the  case.  Such  powers  would  vest  in  the  Commis- 
sioners on  the  passing  of  the  order  directing  the  enquiry. 
The  mere  fiwst  of  the  Government  directing  them  to  report, 
without  saying,  you  may  go  on  and  cancel  the  certificate  if 
necessary,  would  not  prevent  the  objection  fix)m  being  taken 
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and  succeeding  if  it  were  well  founded.     But  here  the  former        1868. 

•     .  •        March  27 

CommissionerB  could  not  have  exercised  that  power.     For  it '— 

is  expressly  provided  by  the  Act  of  1862,  section  23  clause 
6,  that  no  certificate  shall  be  cancelled  or  suspended  under 
tiiat  section  unless  a  copy  of  the  report  or  a  statement  of  the 
case  upon  which  the  investigation  is  ordered  has  been  fur- 
nished to  the  owner  of  the  certificate  before  the  commence- 
ment of  the  investigation.  Here  no  such  report  or  stat^nent 
was  furnished  to  Captain  Hurst  by  the  former  Commis- 
sioners, and  they  could  not  therefore  have  cancelled  or  sus- 
pended his  certificate.  They  were  never  charged  by  law  with 
the  necessary  functions,  and  never  even  purported  to  exer- 
cise them.  The  first  was  not  a  proper  enquiiy.  •  The  second 
Commissioners  for  the  first  time  exercised  the  powers  confer- 
red by  law  on  the  local  tribunal  appointed  for  such  an  inves- 
tigation, and  their  proceedings  were  regular  and  cannot  be 
disturbed.  Captain  Hurst  therefore  was  never  before  on  his 
trial,  or  in  peril  upon  the  same  matters,  nor  is  he  prejudiced 
in  any  way;  and  the  objection  based  on  the  institution  of 
the  former  inquiry  falls  to  the  ground.  The  rule  must  there- 
fore be  discharged. 

BriTLESTON,  J. : — ^This  appears  to  be  a  plain  case' 
Looking  at  the  Acts  it  seems  to  me  that  the  power  of  can- 
celling or  suspending  the  certificates  of  masters  of  British 
re^stered  ships  is  matter  of  imperial  legislation.  The  Indian 
legislature  has  not  interfered  with  this  at  all.  What  they 
have  touched  is  the  power  of  suspending  Indian  certificates 
granted  under  Act  I  of  1839.  So  far  as  this  case  is  concern- 
ed, the  Indian  legislature  has  merely  constituted  a  tribunal 
to  enquire  into  cases  of  wreck  or  casualty  on  the  coast  of 
India. 

The  first  question  is  whether  section  23  of  the  Amend- 
ment Act  of  1862  applies  ?  That  Act  is  to  be  construed  as 
part  of  the  Act  of  1854,  and  if  section  24*2  of  the  latter  Act 
applies,  it  is  clear,  I  think,  that  section  23  of  the  Amendment 
Act  applies  also.  Then  does  section  242  apply  ?  It  clearly 
does,  except  in  so  far  as  the  provision  in  clause  5  of  that  sec- 
tion as  to  confirmation  is  in  effect  repealed  by  section  23  of 
the  Amendment  Act. 

Section  242  of  the  principal  Act  provides  that  the  Board 
of  Trade  may  suspend  or  cancel  certificates  in  several  in- 

Hl 
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1868.       stances  the  fifth  of  which  is  [His  lordship  here  read  clause  5.] 

— — '—  Then  has  there  been  here  an  enquiry  by  a  l^ally  authorised 

tribunal  ?    To  answer  that  we  must  turn  to  Act  I  of  1859. 
Sections  100, 101, 102  provide  for  such  an  enquiry.    K  such 
a  tribunal  has  been  constituted  by  the  Indian  legislature, 
and  if  there  has  been  an  investigation  by  such  tribunal,  then, 
under  the  principal  Act,  if  that  tribunal  has  made  its  report, 
and  that  report  has  been  confirmed  by  the  Government,  the 
Board  of  Trade  were  to  act.    Would  that  provision  have 
been  applicable  to  this  case  if  the  Act  of  1862  had  not  been 
passed  ?    It  seems  to  me  clear  liiat  it  certainly  would ;  and 
if  so  it  seems  equally  dear  that  the  Act  of  1862  has  taken 
away  the  power  of  cancelling  or  suspending  certificates  from 
the  Board  of  Trade  and  vested  it  in  the  local  tribunal  Then 
has  that  local  tribunal,  as  constituted  under  the  second 
commission,  legally  exercised  the  powers  given  to  it  ?    It  is 
said  that  it  has  not,  because  it  was  bound,  as  alleged,  to 
wait  for  the  confirmation  by  Government .  before  suspending 
the  certificate.    And  in  support  of  such  allegation  it  was 
contended  that  the  words  in  the  principal  Act  requiring 
such  confirmation  are  still  in  force.     But  reading  section  23 
of  the  Act  of  1862,  it  is  impossible  to  hold  that  the  local  tri- 
bunal is  to  wait  for  confirmation  by  any  other  authority. 
That  section  in  efiect,  though  not  in  words,  repeals  the  pro- 
vision in  the  fifth  clause  of  section  242  of  the  principal  Act 
with  reference  to  the  confirmation  by  Government. 

Then  as  to  the  alleged  exhaustion  of  the  power  of  Go- 
vernment by  ordering  the  first  commission.  It  seems  to  me 
that  the  maxim  NeTno  debet  his  vexari  cannot  apply  to  a 
case  like  this,  when  the  second  enquiry  was  only  instituted 
when  it  appeared  that  the  first  was  wholly  futile  and  fruitless. 
Captain  Hurst  was  never  in  any  peril  under  the  first  en- 
quiry and  therefore  there  was  no  objection  to  the  appoint- 
ment of  the  second  commission.  The  rule  must  accordingly 
be  discharged. 

The  Advocate  Oeneral  asked  for  costs. 

Branson  contra.     This  is  a  case  of  the  first  impression. 

Scotland,  C.  J. :— The  usual  result  must  follow. 

Mule  diechwrged  with  code. 
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©riffinal  3nri^ittmx  (a) 

Ghula'm  Muhammad  Naiamut  Kha'n  agamat  Dale 
and  another. 

By  Muhammadan  law  ^emble  the  dominion  of  the  sovran  is  equally 
absolute  and  uncontrolled  over  all  his  possessions  of  every  kind. 

But  quaere  whether  all  his  possessions  are  necessarily  subject  to  the 
ordinary  rules  of  inheritance  and  partition  among  descendants. 

A  reiffning  Muhammadan  prince  may  possess  property  held  jure  eoro- 
nae  as  well  as  property  acquired  by  some  other  title. 

r  I IHIS  was  a  special  case  raising  questions  respecting  the  1868. 
J-  vaUdity  and  extent  of  gifts  made  in  1845  by  the  last  ^'^7^^.* 
NawSb  of  the  Camatic  to  the  plaintiflF,  (the  dfooghah  of  his 
kitchen)  of  a  garden  called  'AU  B^h  situate  near  Arcot  and 
a  garden  called  Amir  Bdgh  and  certain  other  lands  situate 
at  Oraiyfir  near  Trichinopoly,  which  questions  it  was  agreed 
should  be  adjudicated  upon  by  the  High  Court,  provided 
the  Ciourt  should  be  of  opinion  that  the  premises  were  not 
public  or  state  property,  but  the  private  and  personal  pro- 
perty of  the  Nawfib  in  his  private  capacity. 


So  fax  as  it  is  necessary  to  state  them,  the  facts  agreed 
upon  for  the  purposes  of  the  special  case  were  these.  The  Na- 
w^s  of  the  Camatic  were  independent  sovereign  Princes  in 
alliance  with  the  British  Government.  They  had  palaces  at 
Trichinopoly  and  Arcot  and  hdgha  or  gardens  attached  there- 
to, including  the  two  gardens  and  lands  the  subject  of  this 
litigation.  At  the  time  of  signing  the  treaty  of  1781,  these 
were  part  of  Wffl^ih  the  then  NawUb's  territorial  possessions, 
and  were  not  included  in  the  exceptions  contained  in  article 
3  of  the  treaty  of  12th  July  1792.  They  were,however,  includ- 
ed in  the  districts  mentioned  in  schedule  No.  2  to  the  same 
treaty,  the- management  of  which  districts  the  Company  was 
to  assume  in  case  the  Naw&b's  share  should  not  be  paid  at 
the  times  therein  specified.  NawSb  W^j4h  died  on  the 
13th  October  1795,  and  was  succeeded  by  his  son,  Umdut  ul- 
XJmra^  who  died  on  the  15th  July  1801 — ^when,  on  discovery 
of  correspondence  of  the  Nawdbs  W£lij  A  and  Umdut  with 
H^^d«y  and  Tipu,  the  East  India  Company  seized  all  the  Na- 

(a)  Preaeut  Scotland,  C.  J.  and  Bittleston,  J. 
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1863.  wiib's  possessions,  including  the  gardens  and  lauds  in  ques- 
^Marchri.'  ^^^^^-  Umdut  ul-Umnt's  eldest  son,  *Ali  Husain,  was  not 
allowed  to  succeed  him :  but,  on  the  31st  July  1801,  a 
treaty  was  entered  into  by  the  East  India  Company  with 
A'zfm  ud-Daula,  nephew  of  Umdut  ul-Umra,  under  which 
he  became  the  Naw^b  of  the  Camatic.  In  June  1802, 
the  gardens  and  lands  were,  at  the  desire  of  the  Naw6b 
Azim  ud-Daula,  restored  to  him  by  the  Government  of 
Madras,  and  from  that  time  have  descended  in  succession  to 
his  successors.  On  the  restoration  of  the  premises,  the  Nar 
wib  appointed  officers  to  manage  them,  who  forwarded  their 
accounts  to  his  Diw^-i-mah£l  (Revenue  Board).  The  col- 
lections from  these  gardens  were  inserted  as  "  revenues"  in 
the  accounts  of  the  Diw&n-i-mah£l  from  1802  to  1845-6. 
From  that  time  no  entries  appear  in  such  books,  save  one  of 
rupee  1-10  for  26  cocoanut  trees  sold  in  1855-6,  but  the  rents 
or  revenues  were  remitted  to  the  Diwfei  of  the  Camatic  Dar- 
b$r  at  Madras.  On  the  3rd  August  1819,  A'zim  ud-Daula 
(the  nephew)  died,  and  was  succeeded  by  his  eldest  son 
A'zim  Jih,  who  died  on  the  13th  November  1825,  and  was 
succeeded  by  his  son,  Ohul&m  Muhammad  Ghaus,  the  last 
Naw^.  A'zim  ud-Daula  left  five  widows,  six  sons  and  four 
daughters,butthegardensand  lands  descended  to  his  eldest  son 
and  successor.  A'zim  J6h  left  two  widows,  one  son  and  two 
daughters,  but  again  the  property  descended  to  his  son  and 
successor.  The  26th  and  27th  paragraphs  of  the  case  were 
as  follows : — 

"  26.  The  Naw^bs  of  the  Carnatic  kept  the  accouni<i 
and  affairs  of  the  State  perfectly  distinct  from  their  private 
and  personal  transactions.  Separate  and  distinct  kachhahrfs 
or  departments  were  kept  in  respect  of  each.  The  kach- 
hahris  for  conducting  the  accounts  and  affairs  of  the  State 
were  called  "  the  Darbar,"  "  the  State"  or  "  the  Sarkiu:"  kach- 
hahris,  and  were  from  fifteen  to  twenty  in  number,  while 
that  for  conducting  his  own  private  or  personal  affairs  was 
called  "  the  J^-i-khds  department."  Sums  were  transferred 
monthly  to  the  J^b-i-khds  from  other  departments  for  the 
private  and  personal  purposes  of  the  Nawdb ;  and  although 
the  servants  of  the  J^-i-kh&g  were  all  (equally  with  those 
of  the  departments)  Sarkir  servants,  yet  the  Darb&r  or 
State  departments  never  took  cognizance  of  the  expenditure 
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of  any  sum  transferred  to  the  J^i-kh&s;  while,  on  the       I868. 
other  hand,  the  whole  of  the  other  departments  were  all  ^^^27*' 
under  the  general  control  of  the  Dlwdn  of  the  Darb&r,  and 
the  entries  in  the  accounts  of  the  Darb&r  kachhahrfs  were 
confined  exclusively  to  Sarklur  matters." 

''  27.  The  daftars  of  the  Diw&n-i-mahal,  as  also  those 
of  the  Diw&n  of  the  Camatic  Darblor  referred  to  in  this  case 
were  "  Darb&r,"  "  State"  or  "  Sarkftr"  accounts,  and  were  in  no 
way  connected  with  the  J^i-khlts  departments.  No  entry 
in  respect  of  the  rents  or  revenues  of  the  gardens  and  lands 
in  dispute  was  ever  made  in  the  daftars  of  the  J^-i-khlus 
department." 

The  Nawib  died  on  the  7th  October  1855,  and  on 
the  21st  September  1858  the  first  defendant,  Mr.  Dale, 
was  appointed  the  Receiver  of  the  Camatic  property  under 
Act  XXX  of  1858. 

Bra7i8on  (Arthur  Branson  with  him)  for  the  plaintiff. 

The  Advocate  General,  Norton  and  Mayne  for  the  de- 
fendants, the  Receiver  of  Camatic  property  and  the  Secre- 
tary of  State  in  Council  for  India. 

The  Court  took  time  to  consider,  and  on  the  27th  March 
the  following  judgment  was  delivered  by 

BrrTLESTON,  J. : — ^The  first  question  which  we  are  called 
upon  to  answer  in  this  case  is,  whether  the  gardens  in  ques- 
tion or  any  of  them  were  public  or  state  property  of  the 
Naw&bs  of  the  Camatic  since  the  year  1800,  or  their  private 
property. 

This,  it  seems  to  us,  is  a  question  of  fact,  in  disposing  of 
which  we  cannot  derive  any  assistance  from  the  considera- 
tion, presented  by  Mr.  Branson,  that  the  Muhammadan  Law 
recognizes  no  distinction  between  the  private  and  state  pro- 
perty of  the  Sovereign. 

If  by  this  he  meant  that  the  dominion  of  the  Sovereign 
is  equally  absolute  and  uncontrolled  over  all  his  possessions 
of  every  kind,  the  proposition  is  probably  correct. 

The  absolute  sovereignty  of  the  Prince,  would  doubtless 
in  the  view  of  a  Muliammadan  lawyer,  carry  with  it  the  idea 
of  the  superiority  of  the  Prince  to  all  law,  the  Prince  himself 
being  a  living  law,  as  it  was  expressed  in  the  Roman  Law 
Hot.  105)  "  Omn'Uyua  imperatoria  exdpiatur  fortuna,  cui 
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1863.       et  ipaas  leges  Deua  aubjecit,  legem  ani/matam  eti/m  mittens 
^W^2^ '  hominibits"    Indeed,  the  right  of  the  Sovereign  to  alienate 
the  hereditary  possessions  of  the  Crown  was  formerly  recog- 
nized by  the  law  of  England  and  freely  acted  upon  by  Eng- 
lish Sovereigns^a/ 

But  if  it  be  meant  that  all  the  possessions  of  a  Sovereign 
Prince — ^his  gardens  and  palaces^  his  state-jewels,  his  jewelled 
throne  and  all  the  appanages  of  his  royalty — ^are,  according 
to  Muhammadan  law^  necessarily  subject  to  the  ordinary 
rules  of  that  law  with  regard  to  inheritance  and  partition 
among  his  descendants,  it  would  require  very  high  authority 
and  many  well  established  precedents  to  support  the  propo- 
sition. Hbwever,  be  the  right  of  the  Prince  over  the  pro- 
perty which  he  holds,  however  acquired,  ever  so  absolute,  it 
is  clear  that  in  the  case  of  any  Sovereign  Prince  there  may 
be  in  his  possession  certain  property  which  he  holds  as  tlie 
reigning  prince  "jure  coronae,"  and  other  property  which  he 
has  acquired  by  some  other  title,  and  from  the  statements 
in  the  case  as  well  as  the  recital  in  Act  XXX  of  1858,  it  ap- 
pears that  the  Nawibs  of  the  Camatic  had  property  of  the 
nature  of  state  or  public  property  as  distinguished  from  pri- 
vate property. 

The  only  question  in  this  case  is,  whether  in  fact  the 
property  claimed  by  the  plaintiff  was  of  the  former  or  the 
latter  kind.  Now  it  appears  that  the  gardens  in  question 
were  attached  to  the  palaces  of  the  Nawfibs  and  were  kept 
and  retained  under  the  immediate  enjoyment  of  the  Nawibs 
themselves ;  that  on  the  death  of  the  NawSb,  Umdut  ul- 
TJmra,  the  East  India  Company  took  possession  of  these  gar- 
dens with  the  other  possessions  and  property  of  the  said  Na- 
w4b ; — ^that  the  course  of  succession  was  then  altered,  and 
that  instead  of  the  son  of  Umdut  ul-Umra^  his  nephew  A'zim 
ud-Daula  was  placed  on  the  masnad  by  the  East  India  Com- 
pany tmder  the  provisions  of  the  treaty  of  1801.  It  ftirther 
appears  that  in  the  following  year,  the  said  gardens  were 
restored  by  the  Government  of  Madras  to  the  NawSb,  A'zim 
ud-Daula,  from  whom  they  have  descended  in  sticcessiou  to 
his  successors. 

It  appears  to  us  difficult  to  conceive  any  circumstances 
stronger  than  this,  to  show  that  the  possession  of  the  gar- 

(ff)  Before  1  Ann.  stat.  I.  c.  7. 
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dens  by  A'zim  ud-Daula,  and  his  successors  has  been  a  pos-  i863. 
session  and  enjoyment  incident  to,  and  connected  with  the  ^jy^*/27^' 
sovereignty  of  the  Camatic,  and  not  a  possession  by  them  as 
private  persons.  Accordingly  we  find  that  though  the  Na- 
wSb  A'zim  ud-Daula  left  widows,  sons  and  daughters,  and 
his  successor  A'zim  Jffli  left  widows  and  daughters  as  well  as 
one  son,  yet  no  division  of  this  property  took  place  on  either 
occasion  amongst  the  surviving  relations,  but  the  whole  des- 
cended to  the  successor. 

It  was  observed  by  Mr.  Branson  that  the  other  relatives 
may  have  received  an  equivalent  for  their  shares ;  but  there 
is  no  statement  to  that  effect  in  the  case ;  and  we  cannot  in- 
fer that  it  was  so. 

The  mode  of  making  the  accounts  and  of  making  the 
entries  therein  respecting  these  gardens  set  forth  in  the  case 
is  altogether  favourable  to  the  same  view.  We  refer  to  para- 
graphs 26  and  27  of  the  case,  which  state,  that  the  Nawfibs 
kept  the  accounts  and  affairs  of  the  State  property  distinct 
from  their  private  or  personal  transactions.  That  the  kach- 
haris  or  departments  for  the  former  were  called  the  Dar- 
biir,  the  State,  or  the  Sark&r  kachharis ;  while  that  for  the 
other  was  called  the  J^-i-khlb  department,  the  two  being 
quite  distinct,  and  the  former  being  entirely  under  the  con- 
trol of  the  Df  w&i  of  the  Darbir :  and  that  the  entries  relat- 
ing to  the  gardens  in  question  were  made  in  the  daftars  of 
the  Dfwi(n-i-mahfl  belonging  to  the  former,  and  not  in  the 
daftars  of  the  J^i-khfc.  We  are  unable,  therefore,  to 
come  to  any  other  conclusion  than  that  the  property  in  ques- 
tion was  public  or  state  property,  and  not  the  private  or  per- 
sonal property  of  the  Naw4b.  This  property  is  now  with 
the  constat  of  Government  in  the  hands  of  the  Receiver  ap- 
pointed under  Act  XXX  of  1858.  But  his  taking  possession 
under  the  authority  of  Gtovemment  being  asserted  as  an  act 
of  state,  and  the  sulmiission  of  Government  to  our  jurisdic- 
tion being  expressly  limited  to  the  event  of  our  being  of 
opinion,  that  the  property  in  question  was  not  public  or 
state  property,  but  the  private  or  personal  property  o(  the 
late  NawHb  in  his  private  capacity — yre  are  precluded  from 
further  entertaining  the  case  or  expressing  any  opinion  on 
the  other  questions  raised  thereby. 

Note.— Sec  Adv.  Gen.  of  Bombay  v.  Amerchund  (cited  in  a  note  to 
Elphimtone  v.  Bedreechund  1  Knapp  329. 
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(Anginal  ^urtdtitctiiin  {a) 

Original  Suit  No,  9  of  1862. 

Subbara'ya  Mudali  and  others  ogaiTiat  The  Government 
and  CuNLiFFE. 

In  suits  brought  against  the  Government,  eo  nomine,  under  the  Code 
of  Civil  Procedure,  the  local  Grovernment  must  be  considered  as  the  party 
sued. 

SembU  the  jurisdiction  to  entertain  suits  against  the  Goyemment  un- 
der sec.  5  of  Act  YIII  of  1859  exists  only  where  the  cause  of  action  arose. 

Under  clause  12  of  the  Letters  Patent  constituting  the  High  Court 
of  Madras  the  Government  must  be  considered  as  carrying  on  business  at 
the  place  where  its  members  exercise  all  the  functions  of  Government. 

The  words  "  carry  on  business"  in  that  clause  imply  a  personal  and 
regular  attendance  to  ousiness  within  the  local  limits. 

A  suit  wiU  not  lie  in  the  High  Court  against  the  Collector  of  Madras 
residing  and  carrying  on  business  at  Sydapet,  in  respect  of  matteia 
arising  in  Chingleput,  though  his  Deputy-Collector  carried  on  business 
within  the  local  limits,  and  the  orders  and  proceedings  in  reference  to  the 
matters  in  question  were  in  his  name  of  office  as  Collector  of  Madras. 

1868.       rilHE  plaintiffs  claimed,  first,  payment  of  rupees  10,000  on 

^^^d2T^^'  account  of  injury  done  to  them  by  the  defendants  in 

0.  s.  No.  9    preventing  the  removal  by  the  plaintiffs  of  certain  wood  in 

— ^ '■ —  May  and  June  1862,  and,  secondly,  an  injunction  restraining 

the  defendants  from  further  interfering  with  the  plaintiflb 
in  the  felling  and  removing  by  them  of  wood  in  the  gramas 
of  Sitiyav^du  and  Eottamiri  Euppam  under  their  sale-con- 
tract with  the  ij&r^irs  Kumarasva'mi  Beddi,  Tandi  Chetti, 
Virasvimi  Re<)di,  Tanita  Beddi  and  E.  B&nasv&ni  Be44i» 
dated  the  22nd  February  1862. 

It  appeared  that  on  the  25th  January  1862,  the  Govern- 
ment of  Fort  Saint  George,  through  the  defendant  Brooke 
Cunliffe,  the  Collector  of  Madras,  sold  to  Eumarasvfimi 
Chetti  and  others,  as  maniyagiras  or  head-men  of  the  villages 
of  S&tiyav^du,  Chinna  Yettivflj:am  and  Eottam&i  Euppam 
in  the  Nagalapuram  division,  Tiruval6r  ta'aluk,  and  the  dis- 
trict of  Madras,  the  exclusive  right  for  three  years  to  cut 
wood  in  the  jungles  appertaining  respectively  to  those  vil- 
lages, subject  to  a  condition  that  they  would  not  root  out 
any  of  the  trees,  but  fell  them  at  one  span  above  the  surfisMse 
of  the  earth,  and  should  cut  trees  whose  thickness  exceeded 
that  of  the  little  finger,  leaving  those  below  that  dimeiudon 
undisturbed. 
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On  the  6th  February  1862  Mr.  Cunliffe,  the  Collector  of        i863. 
Madras,  addressed  the  foUowing  t4kid  to  the  tahsildir  of  ^-^,^1^' 


Tiruval6r  :  "  With  reference  to  your  'arzi  No.  431  of  13th   0.  s.  No,  9 

September  1861,  you  are  informed  that  Kodundarimaiyar  — ^ ^— 

having  applied  for  the  rent  of  the  jungle  of  Sttyav^du,  Kot- 
tam&ri  Euppam  and  Chinna  Yettivfikam  for  three  &slis  at 
the  rate  of  150  rupees  per  fiei^lf,  it  was  put  up  to  competition 
(luiing  the  annual  settlement  of  this  year  when  the  patois 
were  being  distributed,  in  the  presence  of  the  darkhfetd^r 
and  of  the  patt£-maniyag&ras  and  ryots  of  each  village,  when 
the  said  patt^-maniyagiras  and  ryots  made  the  highest  bid 
for  rupees  300,  and  agreed  in  my  presence  to  have  the  rent 
at  that  rate  for  ten  faslis  from  the  current  year.  You  are 
therefore  required  to  divide  the  above  berlj  according  to  the 
extent  of  the  jungle  in  each  village,  to  obtain  muchalkSs  and 
security-bonds  from  the  patt^l-maniyagfiras  and  ryots  of  each 
viDage,  and  to  forward  them  with  a  report.  Orders  will 
then  be  aent  for  putting  the  jungle  into  their  possession. 

(Signed)  B.  Cunliffe, 
CoUectorr 

On  the  19th  February  1862  the  following  karSrnSma 
was  executed  by  the  maniyagfiras : 

'*  To  Her  Majesty's  Government  of  India, 

Mad/ras  District^  Tiruvalur  Ta'aluh 

The  kar&miima  executed  by  Kumarasvfimi  Reddi  and 
Tambu  Chetti  maniyagfir  of  SStyav^du  No.  1,  Virasvfcni 
Reddi,  maniyagSr  of  Kottamfiri  Kuppam  No.  71,  and  Virap- 
pa  Chetti,  maniyagfir  of  Chinna  Yettivfikam  No.  50. 

We  having  applied  for  a  rent  of  the  jungle  within  the 
limits  of  the  above  villages  for  the  purpose  of  felling  wood 
therein  for  three  faslis  from  1271  to  the  end  of  1273  for  900 
rupees  at  the  rate  of  rupees  300  per  fe§li,  our  application 
was  accepted,  and  we  were  directed  to  enter  into  certain 
conditions  for  felling  wood :  We  accordingly  hereby  agree 
that  for  the  preservation  of  the  jungle  we  shall  not  root  out 
any  of  the  trees,  but  fell  them  at  one  span  above  the  surface 
of  tha  earth,  and  shall  cut  trees  whose  thickness  exceeds  that 
of  the  little  finger,  leaving  those  below  that  dimension  un- 
disturbed.    We  further  agree  that  if,  contrary  to  the  above 

Nl 
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1883.       conditions  we  fell  trees  to  the  level  of  the  ground,  and  dig 
^Z^  27^^'  ^^^  roots,  and  if  it  appears  in  the  enquiry  that  we  have  been 
0.  s.  No.  9    preventing  the  gi'owth  of  the  jungle,  our  patt$  lands  sa  par- 
— 2l : —  ticularized  below  may  be  attached,  sold  and  the  loss  recover- 
ed by  the  SarkSr  from  the  proceeds. 

[Here  followed  particulars  of  lands,  the  date,  and  the 
signatures  of  the  maniyag^rs,  two  witnesses  and  Mr.  Cun- 
liffe.] 

On  the  22nd  February  1862  the  maniyagSrs  who  had 
executed  this  karimSma  sold  their  interest  under  their  con- 
tract with  Mr.  Cunliffe  to  the  plaintilffs,  who  forthwith  pro- 
ceeded to  fell  and  remove  the  timber  in  the  village-jungles. 
The  sale  was  alleged  to  have  taken  place  without  the  know- 
ledge of  the  villagers,  and  they,  considering  themselves  ag- 
grieved, applied  to  Mr.  Cunliffe,  to  stop  the  removal  of  the 
timber.  Mr.  Cunliffe  thereupon  issued  an  order  that  all 
parties  should  desist  from  cutting  wood  in  the  said  jimgles 
until  the  conflicting  claims  of  the  plaintiffs  and  of  the  vil- 
lagers should  have  been  decided. 

The  following  issues  were  settled  by  Bittleston,  J. 

"  First.  The  plaintiflfs  aflirm  and  the  defendants  deny 
that  the  defendants  did  at  the  time  of  the  commencement 
of  this  suit  respectively  dwell  or  carry  on  business  or  per- 
sonally work  for  gain  within  the  local  limits  of  the  Ordinary 
Original  Jurisdiction  of  this  Court  within  the  meaning  of 
the  Letters  Patent  constituting  this  Court  and  that  by  rea- 
son thereof  this  Court  has  jurisdiction  to  receive,  try  and 
determine  this  suit. 

The  first  issue  therefore  is  whether  the  Government  and 
the  said  Brooke  Cunliffe,  or  either  of  them,  did,  at  the  time 
of  the  commencement  of  this  suit,  dwell  or  carry  on  busi- 
ness, or  personally  work  for  gain,  within  the  said  local  limits 
within  the  meaning  of  the  said  Letters  Patent. 

Secondly.  The  plaintiffs  affirm,  and  the  defendants  de- 
ny, that  on  or  about  the  25th  January  1862  the  Government 
through  Brooke  Cunliffe,  Esq.,  sold  to  Kumarasvfimi  Re44i, 
TomU  Chetti,  VirasvSmi  Red<jd,  MgLali  YanSta  Re^di  and 
C.  B4masv5mi  Red^i  the  exclusive  right  for  three  years  to 
cut  wood  in  the  jungles  of  the  villages  SStyav^u  and  Kot- 
tamSrikfippam  named  in  the  plaint,  subject  to  a  certain  con- 
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dition  as  to  the  manner  of  cutting  the  trees,  and  that  the        1868. 
said  right  was  on  or  about  the  22nd  February  1862  sold  and  ^""^27^^' 


transferred  by  the  said  purchasers  to  the  plaintiffs.  ^-  ^^  ^^'  ^ 

of  1862. 

The  defendants  admit  that  the  right  to  cut  wood  in  the 
said  jungles  for  three  years  was  on  or  about  the  25th  January 
1862  sold  by  the  Government  through  the  said  Brooke  Cun- 
liffe  to  the  said  Komarasv^mi  Reddi,  Tamli  ChetU,  Virasv&ni 
Keddi,  Mfflalii  YanSta  Reddi  and  C.  RSmasv^mi  Red4i ; 
but  the  defendants  affirm  and  the  plaintiffs  deny  that  the 
said  right  was  sold  to  them  only  as  headmen  of  the  said 
villages  and  not  exclusively  for  themselves,  but  for  and  on 
behalf  of  the  whole  of  the  villagers  of  the  said  villages,  and 
that  the  said  KomarasvSmi  Reddi,  Tamli  Chetti,  VirasvSmi 
Re^di,  MiOalS  Yan&ta  Reddi  and  C.  R^masv^mi  Reddi  un- 
der the  said  sale  had  no  right  which  they  could  without  the 
concurrence  or  knowledge  of  the  said  villagers  assign  or 
transfer  to  the  plaintiffs. 

The  second  issue  therefore  is  whether  the  exclusive  right 
to  cut  wood  in  the  said  jungles  was  sold  by  the  defendants 
to  the  said  KomarasviSmi  Reddi,  Tamli  Chetti,  Virasvami 
Reddi,  M^lali  Yanita  Reddi  and  C.  Riimfiusv^mi  Reddi,  and 
whether  the  same  right  was  sold  and  transferred  by  them  to 
tke  plaintiff  so  as  to  confer  a  valid  title  on  the  plaintiffs  as 
by  the  plaintiffe  alleged. 

Thirdly.  The  defendants  affirm  and  the  plaintifis  deny, 
that  t!he  said  Brooke  Cunliffe  in  issuing  his  order  that  all 
parties  should  desist  from  cutting  wood  in  the  said  jungles 
until  the  conflicting  claims  of  the  plaintiffs  and  of  the  vil- 
lagers of  the  said  villages  should  be  decided  and  in  thereby 
preventing  the  plaintifl&  from  cutting  and  removing  the  said 
wood  was  acting  judicially  in  his  capacity  as  Collector  and 
Magistrate  of  the  district  and  that  the  said  order  was  issued 
by  him  in  the  discharge  of  his  judicial  duty,  and  that  he  at 
the  same  time  issuing  the  said  order  in  good  faith  believed 
himself  to  have  jurisdiction  to  issue  the  same. 

The  third  issue  therefore  is  whether  within  the  meaning 
of  Act  XVIII  of  1850,  the  Act  complained  of  by  the  plain- 
iiffii  was  ordered  to  be  done  by  the  said  Brooke  Cunliffe  act- 
ing judiciaUy  and  in  the  dischai^e  of  his  judicial  duty  as 
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^I^fi'ii  ^^^^^^  ^^  Collector,  he  at  the  time  in  good  feith  believ- 

and  27.  ing  himsclf  to  have  jurisdiction  to  order  the  said  act  to  be 

o.s.iso.^  done." 


of  1802. 


With  regard  to  the  first  issue  the  following  points  were 
proved.  Mr.  Cunliffe  was  the  Collector  of  Madras :  but  he 
lived  and  personally  carried  on  the  business  arising  from  the 
district  of  Chingleput  at  Sydapet,  which  is  not  within  the 
local  limits  of  the  High  Court's  ordinary  original  jurisdic- 
tion ;  and  he  was  a  Magistrate  only  within  the  Chingleput 
district.  Before  April  1860  the  CoUectorate  of  Madras  was 
conterminous  with  the  local  limits  of  the  jurisdiction  of  the 
late  Supreme  Court,  and  the  Collector  carried  on  all  his 
business  at  the  office  on  the  Mount  Boad  within  the  same 
limits.  In  April  1860  the  collectorate  of  Chingleput  was 
annexed  to  that  of  Madras,  and  has  ever  since  been  adminis- 
tered by  the  Collector  of  Madras,  but  the  collectorate  busi- 
ness of  Madras  and  that  of  Chingleput  have  been  kept  dis- 
tinct and  carried  on  in  different  offices.  A  deputy-collector 
resided  within  the  limits  of  the  former  collectorate  of  Madras 
and,  subject  to  Mr.  Cunliffe,  personally  conducted  at  the  office 
on  the  Mount  Road  all  the  business  formerly  transacted  by 
the  Collector  of  Madras.  Mr.  Cimliffe  never  personally  at- 
tended at  that  office  for  the  transaction  of  business,  and  dis- 
posed of  all  appeals  and  references  from  the  deputy-collector 
at  the  office  at  Sydapet. 

Brcmaon  {Arthur  Branson  with  him)  for  the  plaintiffs. 

The  Advocate  General  and  Norton  for  the  defendants. 

The  Court  took  time  to  consider,  and  on  the  27th 
March  the  following  judgment  was  delivered  by 

Scotland,  C.  J. : — In  this  case  we  were  called  upon  to 
consider  and  decide  two  questions  of  jurisdiction  involving 
the  construction  of  the  twelfth  clause  of  the  Letters  Patent, 
by  which  the  jurisdiction  of  this  Court,  in  all  cases  other 
than  suits  for  land  or  inmioveable  property,  is  made  to  de- 
pend upon  the  cause  of  action  having  arisen,  or  the  defend- 
ant at  the  time  of  the  commencement  of  the  suit  dwelling 
or  carrying  on  business  or  personally  working  for-  gain,  with- 
in the  local  limits  of  the  Court's  ordinary  original  juriadic^ 
tion. 
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There  is  a  difference  in  this  respect  in  the  Code  of  Civil        1863. 
Procedure ;  by  section  5  of  which  the  jurisdiction  of  the     ^^^  27.  ' 
Civil  Courts  tliroughout  the  country  is  made  to  depend  upon     0.  s.  No.  9 

the  cause  of  action  having  arisen,  or  the  defendant  at  the  — ^ '— 

commencement  of  the  suit  dwelling  or  personally  working 
for  gain,  within  the  local  limits  of  the  particular  jurisdiction. 

In  this  case  it  is  admitted  that  the  cause  of  action  did 
not  arise,  and  it  is  proved  that  the  defendant,  Mr.  Cunliffe, 
does  not  dwell,  within  the  local  limits  of  the  High  Court's 
jurisdiction ;  and  as  regards  the  Government,  we  think  the 
term  '  dwell'  cannot  be  considered  applicable,  or  at  all  events, 
that  no  distinction  can  be  made  between  dwelling  and  carry- 
ing on  business ;  for  if  the  Government  can  be  said  to  dwell  • 
any  where,  it  must  be  in  the  place  where  the  business  of 
Government  is  carried  on.  And  so  in  this  case,  the  question 
is  brought  to  the  point  whether  either  of  the  defendants,  the 
Government,  or  Mr.  Cunliffe,  can  be  said  to  cany  on  business 
within  the  local  limits  of  the  High  Court,  according  to  the 
proper  construction  of  the  twelfth  clause  of  the  Letters 
Patent  ? 

As  regards  the  Government;  assuming  the  local  Govern- 
ment to  be  meant,  we  are  of  opinion  that  the  Government 
must  be  considered  as  carrying  on  its  business  at  the  place 
where  the  membei'S  of  the  governing  body  meet  and  deli- 
berate upon  the  affairs  of  Government,  and  as  such,  decide 
upon  and  issue  their  authoritative  orders.  Under  the  char- 
ter of  the  late  Supreme  Court  suits  against  Government 
were  instituted  against  the  East  India  Company,  and,  since  the 
passing  of  the  21  &  22  Vict.  chap.  106,  against  the  Secretary 
of  State  in  Council.  But  in  the  Civil  Procedure  Code,  by 
which  the  procedure  in  the  High  Court  is  now  governed, 
suits  against  the  Government  are  provided  for,  and  no  dis- 
tinction is  pointed  out,  between  the  Supreme  Government 
at  Calcutta  or  the  Secretary  of  State  in  Council,  and  the  Go- 
vernment of  each  Presidency.  But  having  referred  to  the 
Begulations  in  force  prior  to  the  Civil  Code  as  respects  suits 
against  Government  and  its  officers  in  the  Civil  Courts  of 
the  Mofussil,  we  think  that  in  suits  brought  against  the  Go- 
vernment, eo  nomine,  under  the  provisions  of  the  Code,  the 
local  Government  must  be  considered  as  the  party  sued ; 
and  having  reference  to  section  5  which  does  not  contain  the 


292  MADRAS  HIGH  COURT  REPORTS. 

1863.       word  "  canning  on  business,"  we  may  observe  that  the  juris- 

JlOTCn  O,    1 1 

and  21.      diction  to  entertain  suits  against  the  Government  as  such 
^'  f\M^9  ^    under  that  section  alone  would,  it  seems  to  us,  exist  only 
where  the  cause  of  action  arose. 

In  the  Letters  Patent,  however,  the  additional  words 
"  carrying  on  business"  can,  we  think,  reasonably  be  applied 
to  the  Government  as  a  deliberative  body,  and  to  the  locali- 
ty where  its  members  meet  and  exercise  all  the  functions  of 
Government ;  similar  words  are  to  be  found  in  the  County 
Courts*  Act  9  &  10  Vict.  chap.  95,  and  the  cases  in  which  a 
construction  has  been  put  upon  them  by  judicial  decisions 
in  England,  in  regard  to  their  application  to  an  incorporated 
Company,  bear  a  strong  analogy  to  the  present  case. 

In  a  late  case  of  Shiel  v.  The  Great  Southern  Railway 
Company(a)  in  which  the  previous  authorities  are  referred 
to,  it  was  decided  that  the  incorporated  Company  carried  on 
business  not  in  every  place  where  it  had  officers,  but  only  at 
the  place  where  its  principal  office  was,  and  where  the  affairs 
of  the  Company  were  transacted.  We  are  of  opinion,  there- 
fore, that  as  respects  the  Government,  jurisdiction  is  given 
by  clause  12  of  the  Letters  Patent  to  try  and  determine  the 
present  suit. 

The  other  question  of  jurisdiction  is  whether  or  not 
Mr.  Cunliffe  did  at  the  commencement  of  the  suit  "  carry  on 
business"  wittin  the  meaning  of  the  clause,  and,  we  are  of 
opinion,  that  he  did  not.  The  facts  proved  are  that  Mr. 
Cunliffe  is  the  Collector  of  Madras  ;  that  before  April  1860, 
the  Collectorate  of  Madras  was  conterminous  with  the  local 
limits  of  the  jurisdiction  of  the  late  Supreme  Court,  and  the 
Collector  carried  on  all  his  business  at  the  office  on  the  Mount 
Road,  within  the  same  limits.  That  in  April  1860,  the  ap- 
pointment of  a  separate  Collector  to  the  adjoining  Collector- 
ate  of  Chingleput  was  done  away  with,  and  from  that  time, 
Chingleput  has  been  annexed  to  Madras  and  placed  under  one 
Collector.  That  no  part  of  Chingleput  is  within  the  local 
limits  of  the  late  Supreme  Court ;  nor  consequently  within 
the  limits  of  the  local  jurisdiction  of  the  High  Court,  and 
since  the  annexation  the  Collectorate  business  of  Madras  and 

(a)  30L.  J.  Q.  B.  381. 
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Chingleput  has  beeu  kept  distinct  and  carried  on  in  separate        1863. 
offices.     That  the  business  office  and  place  of  residence  of  the  ^Z^  27"' 
Collector  has  been  at  Sydapet  within  the  old  district   of  ^^-^^^^-^ 

Chingleput,  where  he  personally  conducts  all  the  business  of — '^ '-^ 

that  district ;  and  a  fully  empowered  Deputy  Collector  has 
resided  within  the  limits  of  the  former  CoUectorate  of  Madras, 
and  has,  subject  to  the  Collector,  personally  conducted  at  the 
office  on  the  Mount  Road,  the  whole  of  the  business  former- 
ly transacted  by  the  Collector.     Mr.  Cunliflfe,  it  was  distinct- 
ly proved,  never  personally  attended  at  the  office  on  the 
Mount  Road  for  the  transaction  of  any  business  whatever, 
and  all  appeals  and  references  from  the  Deputy  Collector 
were  received  and  attended  to  by  him  at  his  office  at  Syda- 
pet.   And  it  appears  also  that  he  is  a  magistrate  only  with- 
in the  former  Chingleput  district.     Now  the  alternatives  on 
which  the  jurisdiction  of  the  Court  is  alike  made  to  depend, 
are  that  the  defendant  should  "  dwell  or  carry  on  business, 
or  personally  work  for  gain  within  the  local  limits,"  and  we 
think  that  carrying  on  business  by  the  defendant  personally 
is  what  is  meant  by  the  clause.     Dwelling  is  a  personal  act, 
and  the  working  for  gain  is  expressly  required  to  be  personal, 
and,  we  think,  a  personal  attendance  to  business  was  intend- 
ed.    It  could  not  have  been  intended  that  the  carrying  on  of 
business  was  to  be  taken  in  its  most  general  sense.     If  that 
were  so,  a  man  living  at  Calcutta  or  Bombay,  or  any  other 
distant  place,  and  there  carrying  on  in  person  his  business, 
might,  because  of  his  cai*rying  on  business  here  by  a  gum&h- 
ta,  clerk  or  agent,  or  by  occasional  visits  only,  be  sued  in  this 
Court  at  the  discretion  of  the  plaintiff  without  any  regard 
to  the  place  where  the  cause  of  action  arose.     This  evident 
inconvenience  and  hardship  could  not  have  been  intended  by 
the  Letters  Patent ;  the  intention  must  have  been  that  the 
words  "  carrying  on  business"  should  be  taken  with  some  li- 
mits ;  and  we  think  that  when  read  with  the  other  words  of 
the  clause,  the  proper  construction  is,  that  to  give  jurisdic- 
tion there  must  be  the  regular  carrying  on  of  business  by 
the  defendant  personally  within  the  local  limits.     We  may 
refer  on  this  point  to  the  case  of  Mitchell  v.  Bendei^a),     In 
this  case  it  is  proved  that  the  defendant,  Mr.  Cunliffe,  did 
not  at  the  commencement  of  the  suit  in  any  respect  person- 

{a)  23  L.  J.  Q.  B.  279. 
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iforcA^I  11  ^^y  ^"y  ^^  ^^  business  within  the  local  limits,  and  we 
an^  &7.  think  that  it  can  make  no  difference  that  his  orders  and  pro- 
of 1862.  ceedings  were  in  his  name  of  office  as  Collector  of  Madras, 
such  orders  and  proceedings  having  been  made  and  issu- 
ed by  him  at  Sydapet  while  personally  carrying  on  his 
business  there.  He  is  therefore  entitled  to  the  judgment  of 
the  Court  upon  the  first  issue. 

We  have  now  to  decide  whether  the  plaintiff  has  estab- 
lished his  right  to  recover  against  the  Government.  The 
liability  or  non-liability  of  the  Government  for  the  alleged 
wrongful  acts  of  the  Collector  has  not  been  put  in  issue, 
otherwise,  we  might  have  disposed  of  the  case  shortly  upon 
that  point.  But  upon  the  second  issue  before  us,  the  ques- 
tion in  this  respect  is  whether  the  exclusive  right  to  cut  the 
jungles  was  sold  by  the  Government  and  the  Collector  to  the 
parties  who  executed  the  contract  of  the  19th  February  1862 
(No.  5)  and  whether  such  right  was  transferred  so  as  to  con- 
fer upon  the  plaintiffs  a  right  to  maintain  the  suit.  The  evi- 
dence in  the  case  satisfactorily  establishes  that  the  villagers 
of  the  villages  to  which  the  jungles  were  attached  had  the 
right  to  obtain  from  them  wood  for  agricultural  purposes  and 
firing,  and  to  collect  leaves  and  graze  cattle,  having  no  other 
allotment  from  Government,  and  that  what  was  sold  and 
purchased,  as  the  parties  well  knew,  was  the  proprietary  right 
of  the  Government  subject  to  the  villagers'  right  and  to  the 
stipulations  made  for  the  preservation  of  the  jungles.  We 
can  come  also  reasonably  to  no  other  conclusion  than  that 
the  right  to  fell  the  wood  was  sold  to  the  parties  not  exclu- 
sively for  themselves  but  to  them  and  the  other  villagers  for 
their  common  benefit,  and  that  the  parties  executed  the  ori- 
ginal agreement  both  for  themselves,  and  as  agents  and  re- 
presentatives of  the  other  villagers.  The  plaintiffs  gave  no 
evidence  upon  this  point  beyond  the  fact  of  the  execution 
of  the  sub-contract  to  them,  rel3ring  upon  the  admission  of 
the  defendants  contaiRed  in  the  introductory  statement  to 
the  second  issue  without  reference  to  the  qualification  ac- 
companying it.  Whilst  on  the  other  side,  there  is  the  dis- 
tinct evidence  of  the  Collector  and  other  witnesses  to  the 
effect  that  the  maniyag&rs,  who  in  all  matters  with  the  Go- 
vernment, represent  the  villagers,  bid  at  the  sale  on  behalf 
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of  th^  other  villagers  and,  as  one  witness  stated,  in  consnlta-        i8«8. 
tion  with  the  ryots  present,  on  the  one  hand;  and  that  ^^^^27^^* 
Knlandai  RfimaiyS,  a  stranger,  alone  bid  against  them  ;  and    0.  s.  No.  9 
the  order  of  the  Collector  of  the  6th  February  (No.  6)  in     S^  ^^^^' 
terms  states  that  the  maniyag^  and  the  ryots  were  the 
highest  bidders,  and  directs  the    tihsildir  to  divide  the 
amount  agreed  to  be  paid  in  accordance  with  the  condition 
of  each  jungle,  and  obtain  muchalkfe  from  them.     And  un- 
der this  the  agreement  is  entered  into  with  the  maniyag^rs 
as^such  and  one  or  two  ryots,  if  the  plaintiffij'  evidence  in 
that  respect  be  correct,  for  the  felling  both  iwod  and  fuel 
for  three  fa^lfs  at  rupees  800  per  fa^li,  and  apportioning  the 
amount  of  security  amongst  the  three  villages ;  and  there- 
upon the  Collector's  order  is  issued  for  delivering  possession 
of  the  jungles  to  the  maniyag^rs  and  ryots  of  the  several 
villages. 

The  right,  then,  under  the  contract  being  in  the  villagers 
of  each  village  as  a  body,  and  being  in  its  nature  entire  and 
indivisible,  such  right  could  not  legally  and  equitably  be 
transferred  to  the  plaintiffs  without  the  consent,  either  ex- 
press or  implied,  of  the  other  villagers.  No  evidence  has 
been  offered  by  the  plaintiffs  to  shew  this,  and  none  of  the 
parties  who  signed  the  original  contract  has  been  called, 
which  circumstance,  we  think,  tells  against  their  having  been 
purchasers  on  their  own  account  alone,  or  having  obtained 
any  assent  to  the  transfer. 

On  the  other  hand,  there  are  the  petitions  of  complaint 
of  the  villagers  marked  (B)  and  No.  2,  together  with  the  im- 
mediate public  proceedings  of  the  Collector  thereupon,  all  of 
which  make  it  impossible  to  doubt  that  the  villagers,  so  far 
from  assenting  to  the  sub-contraot,  regai'ded  it  as  a  fraud 
upon  and  injury  to  them ;  and,  the  maniyagdrs  having  sub- 
let at  a  considerable  profit,  we  hear  nothing  of  any  sharing 
or  offering  to  share  the  amount  proportionably  amongst  the 
villagers.  Upon  the  facts  in  evidence  we  think  that  the 
plaintife  have  failed  to  establish  the  exclusive  title  relied 
upon  and  their  right  to  recover  in  this  suit ;  and  that  the 
Government  are  entitled  to  a  judgment  upon  the  second  is- 
sue. It  becomes  imnecessary  to  say  any  thing  on  the  third 
issue. 

Suit  dismissed  with  cost 
o  1 
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<a[ppeUate  ^unsHictton  (a) 

Special  Appeal  No.  129  of  1862. 

Pramatan  Tupen  Nambu'dripa'd Appellant 

Madatil  Ra'men Respo'odent. 

A  melkiuaniddr  cannot  eject  a  k4namdar  or  his  assignee  before  the 
expiration  of  twelve  years  from  the  date  of  the  kAnam. 

1868.        npHIS  was  a  special  appeal  from  the  decision  of  H.  J). 

ii'^7'Ao^\29  ^^^^'  ^^^'^  •^^^  ^^  Calicut,  in  Appeal  Suit  No.  492 

of  1862.     of  1860,  affirming,  substantially,  the  decree  of  the  District 
Munsif  of  Ernkd  in  Original  Suit  No.  20  of  1857. 

That  suit  was  brought  for  the  restoration  of  lands  origi- 
nally the  janmam  property  of  the  first  plaintiff,  which  he  as- 
signed on  kanam  mortgage  to  the  first  defendant  in  1847» 
and  of  which,  in  1855,J  on  the  latter  refusing  to  make  a 
fiirther  advance  of  money  on  the  security  of  the  property, 
he  transferred  the  right  of  possession  by  a  m^lk&nam  deed 
to  the  second  plaintiff.  The  second  plaintiff  according- 
ly sued  in  virtue  of  this  transfer,  for  the  recovery  of  the  lands 
in  question  with  arrears  of  net  rent,  on  pa3nnent  of  the 
value  of  the  mortgage  and  improvements. 

The  seventeenth  defendant  pleaded  that  in  1856  he  had 
obtained  a  legal  assignment  of  the  first  defendant's  IdLnam 
claim,  and  that  the  second  plaintiff  had  no  title  to  eject  him 
from  possession. 

The  District  Munsif  passed  judgment  in  favour  of  the 
second  plaintiff  as  respects  possession  of  the  lands  with  ar- 
rears of  rent  from  the  year  1855-56.  On  appeal  this  decree 
was  substantially  confirmed  by  the  Civil  Judge. 

The  seventeenth  defendant  preferred  a  special  appeal 
against  the  Civil  Judge  s  decree. 

Mayne,  for  tlie  special  appellant,  the  seventeenth  de- 
fendant. The  first  defendant,  and  therefore  the  seventeenth 
defendant  who  claimed  under  him,  had  a  right  to  hold  the 
kanam  for  twelve  years,  of  which  only  seven  had  expired  at 
the  djite  of  the  transfer  to  the  second  plaintiff. 

{a)  Present  Frcre  and  Hollo\raT,  J  J. 
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Branson  for  the  special  respondents,  the  plaintifis.  1863. 

March  29- 


Frere,  J. :— It  is  admitted  in  this  ease  that  the  first  ^'  ^-  ^^'^'}^^ 

of  1862. 

defendant  held  under  a  k^nam  mortgage  of  the  year  1847 ;  — 
and  the  seventeenth  defendant,  who  obtained  an  assignment 
of  his  claim,  was  therefore  by  the  law  and  usage  of  Malabar, 
entitled  to  remain  in  quiet  and  unmolested  possession  for 
the  remainder  of  the  term  of  twelve  years  to  be  calculated 
from  the  date  of  the  mortgage  of  1847.  Consequently 
in  1857,  when  the  present  suit  was  filed,  neither  the  first 
nor  the  second  plaintifl*  had  any  cause  of  action  against  the 
seventeenth  defendant  as  respects  the  recoveiy  of  the  lands, 
and  we  must  pronounce  that  the  decree  of  the  Civil  Judge  is 
so  £eu:  not  sustainable.  With  the  award  of  the  arrears  of 
rent  payable  by  the  seventeenth  defendant,  we  see  no  occa- 
sion to  interfere. 

We  shall  therefore  modify  the  decree  of  the  Civil  Judge 
to  the  above  extent,  and  pronounce  the  plaintiffs  to  be  enti- 
tled to  recover  their  costs  from  the  seventeenth  defendant 
in  proportion  to  the  amount  allowed. 

HoLLOWAY,  J. : — ^Twelve  years  from  the  passage  of  the 
k&nam  of  which  the  seventeenth  defendant  is  the  assignee  not 
having  elapsed,  it  is  quite  clear  that  the  plaintiffs  have  no 
title  to  the  immediate  possession  of  the  land.  The  princi- 
ple of  recent  decisions  of  this  Court  that  the  right  to  twelve 
years'  enjoyment  is  not  repealed  by  the  non-payment  of 
rent  are  in  accordance  both  with  the  old  customs  of  Mala- 
bar and  with  the  principles  of  general  jurisprudence  which 
govern  a  contract  of  the  nature  of  k&nam.  I  abstain  from 
giving  an  opinion  upon  the  effect  of  such  negligent  dealing 
with  the  property  as  is  calculated  permanently  to  impair  its 
value.  The  findings  of  the  lower  Courts  upon  this  matter 
are  much  too  vague  to  permit  of  an  opinion  whether  there 
was  any  negligence  whatever.  Confining  myself  to  the 
ground  taken  by  the  lower  Courts,  I  quite  concur  with  the 
judgment  of  my  brother  Frere. 

Appeal  allowed. 
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aippeUaU  3uvi^ittmx  (a) 

Regular  Appeal  No.  14  of  1863. 

Sahbanda  Mudaliya'r Appellant 

Na'nasambandapandara  and  oih^r^.... Re^poiidenU, 

The  paid  managers  of  the  affairs  of  a  pagoda  haye  no  power  as  tuck 
to  encumber  the  pagoda-property  or  to  settle  large  outstanding  demands 
against  it. 

Persons  dealing  with  such  managers  are  bound  to  enquire  into  the  ex- 
tent of  their  authority. 

A  person  bound  to  make  an  enquiry  and  failing  to  do  so,  will  be  held 
to  have  notice  of  all  such  facts  as  tnat  enquiry,  if  made,  would  hare 
brought  tg  his  knowledge. 


1863. 
March  28. 


THIS  was  a  regular  appeal  from  the  decision  of  E.  W. 
Bird,  the  Acting  Civil  Judge  of  Negapatam,  in  Ori- 


of  186S. 


.  ginal  Suit  No.  2  of  1861. 

BranMon  for  the  appellant,  the  plaintiff. 

Norton  for  the  respondent,  the  first  defendant. 

The  hci&  appear  from  the  following  judgment,  which 
was  delivered  by 

Frere,  J. : — ^This  was  a  suit  for  the  recovery  of  the 
sum  of  rupees  68,074-14-6  said  to  be  due,  inclusive  of  inter- 
est, on  a  bond  executed  in  favour  of  the  plaintiff  in  1853  by 
the  second  defendant,  acting  in  his  capacity  of  agent  or  ma- 
nager of  the  affairs  of  the  Qri  Yaidyan&dasv&mi  temple  at 
Chiyili.  It  was  alleged  in  the  plaint  that  for  a  long  series 
of  years  debts  had  been  incurred  from  time  to  time  by  the 
managers  of  the  temple  in  question,  in  the  course  of  their 
transactions  with  the  plaintiff,  and  that  these  accounts  were 
finally  adjusted  on  the  above  date,  when  the  bond  was  exe- 
cuted by  the  second  defendant  on  behalf  of  the  temple. 

The  first  defendant,  a  director  of  the  temple,  pleaded 
that  the  second  defendant  had  no  authority  to  execute  such 
a  deed ;  that  by  agreements  entered  into  and  committed  to 
writing  in  1849,  he,  the  second  defendant,  was  expressly 
restricted  from  exercising  any  power  beyond  the  ordinary 
management  of  the  current  affairs  of  the  temple ;  that  he 

(a)  Present  Frere  and  HoUoway,  J  J. 
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was  dismissed  for  misconduct  in  1859,  and  that  the  present       1868. 
suit  is  the  result  of  collusion  between  the  plaintiff  and  the  jg,  j,  jy^.  {4 
second  defendant  who  has  possessed  himself  of  the  sikka     ^  l^^^- 
sanads  or  title  deeds  of  the  temple  C  and  D,  and  haa  made 
them  over  to  the  plaintiff  for  the  purpose  of  giving  a  colour 
to  his  pretended  case  against  the  temple.     The  first  defend- 
ant proceeded  to  state  that  the  plaintiff's  family  had  former- 
ly a  claim  against  the  temple,  but  that  this  claim  was  fully 
discharged  prior  to  the  year  1848.    The  answer  of  the  third 
defendant,  the  present  agent  or  manager,  was  to  the  same 
effect. 

The  Civil  Judge,  after  considering  the  evidence  advanc- 
ed on  both  sides,  expressed  his  opinion  that  the  first  and  third 
defendants'  chief  plea  as  regards  the  absence  of  authority  to 
execute  such  a  deed  as  that  on  which  this  suit  is  founded, 
was  fully  proved  by  the  agreements  S  and  4?  dated  in  July 
1849,  which  showed  that  the  second  defendant  was  simply  a 
paid  agent  of  the  temple,  liable  at  any  time  to  dismissal  at 
the  will  of  the  director  of  the  temple,  the  first  defendant. 
The  Civil  Judge  further  observed  that  the  apparent  collusion 
between  plaintiff  and  the  second  defendant  fully  accounted 
for  the  possession  by  the  former  of  the  sikka  sanads  C  and 
D,  which  were  in  the  custody  of  the  latter  while  in  office 
and  were  subsequently  found  to  be  missing,  and  that  the 
bond  A  itself,  on  which  the  plaintiff's  claim  is  based,  ap- 
peared to  be  undeserving  of  credit,  with  reference  to  the  fact 
that  the  material  on  which  it  is  drawn  up,  is  a  mere  un- 
stamped cadjan ;  that  the  evidence  to  it  was  contradictory, 
and  that  it  was  unsupported  by  any  written  evidence  of  a 
contemporary  adjustment  of  accounts,  as  usual  in  the  case 
of  transactions  to  so  large  an  amount.  The  Civil  Judge 
accordingly  dismissed  the  plaintiff's  claim  with  all  costs  of 
suit. 

The  plaintiff  ha^  now  appealed  against  this  decision. 

I  have  little  to  observe  on  this  case,  concurring  as  I  do 
entirely  in  the  view  which  the  Civil  Judge  has  taken  of  its 
merits.  It  is  admitted,  indeed,  that  the  plaintiff  or  his  &mily 
had  at  one  time  a  claim  against  the  temple ;  but  beyond  the 
single  deed  A,  there  is  no  documentary  evidence  to  shew  that 
this  claim  existed  at  any  later  date  than  the  year  1830,  thirty- 
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1868.       one  years  prior  to  the  iiistitution  of  the  present  suit.     There 

March  28 

R  A  No  14  ^  nothing  in  evidence  which  can  justify  the  inference  that 
of  ^863.  at  the  date  of  A  the  plaintiff  could,  in  good  feith,  have  sup- 
posed the  second  defendant  to  be  vested  with  the  necessary 
authority  for  the  execution  of  such  a  deed ;  and  on  a  view  of 
the  entire  case,  I  am  led  irresistibly  to  the  conclusion  that 
this  deed  is  fictitious,  and  the  result  of  collusion  between 
the  plaintiff,  a  former  creditor  of  the  temple,  and  the  second 
defendant,  the  dismissed  agent  of  that  institution.  I  am 
therefore  of  opinion  that  this  appeal  must  be  dismissed  with 
costs. 

HoLLOWAY,  J. : — The  evidence  in  this  case  is  wholly 
insufficient  to  establish  that  the  document  sued  upon  was 
executed  by  the  second  defendant  while  acting  as  agent  of 
the  trustees  of  the  institution.  The  absence  of  a  stamp- 
paper  for  the  execution  of  a  document  for  so  large  an  amount 
fiax  outweighs  the  oral  evidence  of  that  execution.  Further, 
I  am  clearly  of  opinion  that  if  executed,  it  would  not  have 
bound  the  trustees  of  the  institution.  It  was  aigued  that 
the  authority  to  execute  must  be  presumed  and  that  the 
plaintiff  could  only  be  boimd  by  the  documents  3  and  4, 
if  he  had  notice  of  them.  There  would  be  something  in  this 
argument  if  the  pledging  of  pagoda-property  was  primd 
fade  within  the  scope  of  the  authority  of  the  paid  servants 
of  the  trustees  of  a  pagoda.  It  is  quite  clear,  however,  that 
the  natural  duties  of  such  persons  are  confined  to  the  con- 
duct of  the  ordinary  daily  business  of  the  institution,  and  by 
no  means  embrace  the  encumbering  of  the  property  and  the 
settlement  of  large  outstanding  demands.  The  position  of 
the  second  defendant  was  therefore  one  calculated  to  put  the 
plaintiff  upon  enquiry,  and  if  he  had  enquired,  as  he  was 
bound  to  do,  he  would  have  discovered  that  the  second  de- 
fendant was  by  express  agreement  disabled  from  executing 
such  a  document  as  that  sued  upon.  He  must  be  held  to 
have  notice  of  all  such  facts  as  an  enquiry,  which  he  was 
bound  to  make,  would  have  brought  to  his  knowledge.  I 
therefore  quite  concur  in  the  opinion  that  the  decree  of  the 
Court  below  is  in  all  respects  right,  and  that  this  appeal 
must  be  dismissed  with  costs. 

Appeal  dismissed. 
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appellatt  aunsiliiction  (a) 

Reffular  Appeal  No.  12  of  1862. 

Stri'3IAn  Sadago'pa' Appellant 

Kristna  Tata'oha'riya'r  and  SLnoiheT,Be8pondents, 

A  Hindu  priest  cannot  sue  in  respect  of  the  withholding  of  religious 
Ckbservances  due  to  his  sacred  rank,  but  unconnected  with  any  special  office 
held  hj  him,  although  the  non-performance  of  such  observances  may  have 
causea  him  some  ascertainable  pecuniary  loss. 

Special  Appeal  No.  94  of  1861  affirmed. 

rilHIS  was  a  regular  appeal  against  the  decree  of  A.  W.       ig^j. 
-*-     PhiUips,  the  Civil  Judge  of  Chingleput,  in  Original     -^^^^  ^^- 
Suit  No.  2  of  1861.  Vi862^^ 

The  plaintiflf,  the  garukkalfb)  of  Qri  Ah6balam  Math- 
am,  sued  the  defendants,  the  wardens  of  the  pagoda  of  Qri 
D^var&j&sv&mi  at  Conjeeveram,  for  damages  for  injury  done 
to  him  by  withholding  from  him  certain  honours  and  emo- 
luments, and  also  sought  to  have  his  right  to  such  honours 
and  emoluments  esteblished  for  the  future. 

The  honours  were  specifically  enumerated  in  the  sche- 
dule annexed  to  his  plaint  and  marked  A,  and  the  emolu- 
ments in  the  schedule  marked  B.  The  plaint  alleged  that 
from  time  immemorial,  the  predecessors  of  the  plaintiflf,  and 
the  plaintiff  himself  during  his  tenure  of  office,  were  entitled 
to  and  received  those  honours  and  emoluments  from  the 
dharmakarttds  of  the  pagoda  of  D^vardjksvimi  at  Conjeeve- 
ram and  from  the  worshippers  at  that  pagoda ;  and  that 
while  the  pagoda  was  in  the  hands  of  Government  such 
honours  and  emoluments  were  awarded  under  the  authority 
and  order  of  the  Collector  for  the  time  being.  In  the  month 
of  Vaikltsi  (May— June)  of  the  year  Raudri  (A.  D.  1860)  the 
plaintiff  informed  the  defendants  of  his  intention  to  proceed 
to  the  annual  festival  of  D^vardj&svdmi  at  Conjeeveram  and 
called  upon  them  to  receive  him  with  the  honours  and  emo- 
Imnents  due  to  his  rank.  The  defendants  promised  to  do  so, 
but  by  various  false  excuses  delayed  to  comply  with  his 
demand,  and  after  the  plaintiff  had  waited  at  their  request 
from  the  21st  day  of  Vaikfci  to  the  10th  day  of  Puratt&si 
(September — October)  finally  failed  to  receive  him  in  the 
faj  Present  Scotland,  C.  J.  and  Frere,  J. 

(6)  Tlic  honorific  plural  of  gum,  "  spiritual  teacher  or  guide." 
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1868.        manner  to  which  he  was  entitled  and  in  which  they  had  pro- 

March  80.  •     j  x  •       ■!_•-_ 

mised  to  receive  nim. 


R.  J.  Nd.  12 
of  1862. 


Schedule  A  was  as  follows : — 

"  Two  garlands,  cocoanuts,  plaintain-fruits  and  sandal- 
wood to  be  presented  when  istikbdl^a^  was  brought  to  the 
guru.  Taking  the  guru  from  the  place  of  istikbil  to  the 
mathaf  6^  with  blue-fire,  torches  and  with  other  celebration. 

"Presenting flower-garlands,  abhaya-hastams^'c/  sandal- 
wood and  flowers  at  the  mantapa^d^  of  sixteen  pillars.  A  silk 
parivattam^^^  to  be  tied  on  the  head  of  the  guru  and  5rf 
8adag6pam^/)  in  the  said  man^apa.  Presenting  abhaya-  ' 
hastams,  garlands  and  flowers  to  the  guru  before  all  the  petty 
temples,  except  the  principal  god.  Tagadu|^gr),  a  silk  parivat- 
tam,  two  garlands,  abhaya-hastams,  sandalwood  and  flowers 
to  be  offered  to  the  guru  before  the  principal  god.  Tirt- 
iam(k)  and  sadag6pam(// 

"  Nine  iddalis^i/  4 J  measures  of  d6aea(j),  4 J  measures  of 
vadaifA;^,  4^  measures  of  appam/i^,  9  measures  of  tdn- 
kula^m^,  90  taligais^Ti^  of  different  kinds,  and  9  g{ma(o)  of 
bakk&lab&t(^p) :  all  these  were  to  be  brought  to  the  guru  by 
the  wardens  for  nine  days  during  the  festival  time. 

"  Blue-fire,  flambeaux,  rockets  and  other  thiugs  to  be 
supplied  to  the  guru  by  the  wardens  when  he  is  earned 
from  the  Ganga  konda  mantapa  to  the  ma^ha." 

(a)  J  Uajuw  I  "  ceremonious  reception." 

(b)  A  small  temple. 

Is)  Abhaja-hastam  is  a  gesture  made  by  holding  the  right  hand  np 
and  the  left  down,  both  palms  being  turned  outwards.  Skr.  abhaytt  'fear- 
lessness' and  hastam  '  hand.' 

(d)  Porch. 

(e)  utBojLlL^th  'cloth.' 

(/)  jFL^Qairuih  a  crown  of  copper  or  brass  either  gilt  or  plated. 
(^)  ^«®  a  metal  plate. 

{A)  ^(T^fith  Skr.  ttrtham,  ''  ein  krog  mit  wasser  yon  einem  geheilig. 
ten  badeorte."    Bohtlingk-Roth  III,  346. 

(f)  An  gjCLi^tQ  is  a  cake  made  of  ghi,  chili  and  raw  rice. 

(J)  A  Q^ffcan^  is  a  thin  iddali  without  the  chili,  about  a  quarter  of 
an  incli  thick. 

(Jk)  A  fi/6B>L.  is  a  circular  cake  of  ujundu  or  pulse  (phaseolus  mungo, 
L.)  and  riee-flour  fried  in  ghf,  with  a  hole  in  the  centre. 

(/)  An  ^uuih  is  a  cake  of  raw  rice,  ghi  and,  optionally,  treacle. 
Hence  the  Anglo-Indian  hopper. 

(m)  A  Qfiebr^t^eo  is  a  cake  of  rice  or  gram  and  ghl  made  in  a 
mould,  from  t^n  '  honey'  and  kulal '  a  pipe.' 

(n)  Messes  of  boiled  rice,  fie^es^^aer, 

(o)  A  A.6sr  is  an  earthen  veaael  holding  about  a  measure. 

(  jd)  A  fluid  mixture  of  rice,  curds,  onions  and  mustard,  uimiraru  trji. 
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Schedule  B  was  as  follows  : —  •  1863. 

Ra.         A,    p.     J/grfA  80. 

"Expenses  incurred  from  2l8t  VaildLsi  to  10th  ^  ^-  ^'^'  12 

Puratt&i 14,300    0    0     ^^^^^^' 

"  Damages  for  loss  of  dignity 10,000    0    0 

"  Loss  of  emoluments  as  follows : — 

"Two  garlands,  two  cocoanuts,  two  plain- 
tains,  and  sandalwood,  when  istikbdl  was 
brought  to  the  guru 2     0     0 

"  Blue-fire  (mattSpu)  and  torches  (divittigal) 
when  the  guru  was  taken  from  the  place  of 
istikbffl  to  the  matha 35     0    0 

"  Abhayar-hastam,  garlands,  sandalwood  and 
flowers  at  the  mantapa  (porch)  of  sixteen 
pillars 2     0     0 

"  A  silk  parivattam  tied  on  the  gui-u's  head 

at  that  mantapa. 5    0    0 

""  Abhayarhastam,  garlands  and  flowers  before 
the  petty  temples,  taga4u,  abhaya-hastam, 
garlands  and  flowers  before  the  principal 
god;  18  i^daJis  at  8  annas,  4^  measures 
of  d6sai  at  2^  rupees,  4^^  measures  of  vadai 
at  IJ  rupee,  9  measures  of  appam  and  adi- 
rasam^aj  at  IJ  rupee;  9  measures  of  t^n- 
kulal  at  9  annas  1  pie;  54  taligais  of 
tattiy6danam/'6^  at  8  annas ;  18  measures  of 
sakkaraipongaYo^  at  1  inipee ;  18  measures 
of  pongal^ci^  at  12  annas ;  9  gtins  of  bakkala- 
bitatl  rupee Ill  15    0 

''  Blue-fire,  flambeaux  and  rockets  when  the 
guru  is  carried  from  the  Gafiga  konda  man- 
tapa to  the  mafha. ^ 50    0    0 

327  15     0 
''  Establishment  of  right  to  the  above  emolu- 
ments valued  at  one  year's  produce 327  15    0 

24,955  15     0" 


i^)  ^jdsr^LD  la  a  kind  of  sweet  cake  made  of  pounded  rice,  sugar 
and  gh{. 

{b)  fifijSiQtuitfiGsnh  is  boiled  rice  with  curds  anddiy  ginger,  Skr 
dadhjfodana,  from  dadhi  *  curds'  and  odana  '  boiled  rice.' 

(e)  ^^sesitrQutribseo  is  boiled  rice,  sugar,  kasua  nut  and  glif« 

{d)  SakkaraipQiigal  without  the  sugar^ 

P  1 
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1863.  In  the  course  of  th«  proceedings  of  the  Civil  Court  of 

March  30.    c^ingleput  there  was  read  a  copy  of  the  judgment  of  the  late 


of  \mi.     Madras  Sadr  Court  in  Special  Apj)eal  No.  94  of  1861,  dated  i 

20thNovemberl861('a^,  which  had  been  forwarded  to  the  Civil 
Court,  with  a  request  that  measures  might  be  taken  for  the 
removal  from  its  files  of  suits  respecting  matter  of  ceremo- 
nial usage  unassociated  with  contract  The  CivilJudge  con- 
sidered that  judgment  to  apply  and  rejected  the  plaint 
accordingly. 

(tf)  "  The  plaintiff  are  of  the  Tengale  caste  [reete  '  Tengalai  sect/ 
sell,  of  Vaishnavas,  from  fefi  *  southern*  and  kaUn  '  philosophy*  Skr.  kald] 
and  the  defenduits  of  the  Yadagale,  \reeie  '  Vadagalai«'  €ul-«S5w\  from 
vada  *  northern'  and  kalat],  and  are  worshippers  together  in  the 
same  pagoda  at  Conjceveram.  The  suit  has  been  brought  to  regulate 
the  ritual  of  the  pagoda  service  on  which,  being  of  opposing  sects, 
the  parties  are  at  issue.  The  particular  grounos  of  contention,  as 
described  by  the  Acting  Civil  Judge,  are  at  what  time  the  plaintiis 
may  join  the  defendants  in  the  recitation  of  a  prayer ;  which  of  the 
plaintiffs  is  entitled  to  do  so ;  whether  the  Tengal[ai  J  priest  is  entitled 
to  a  blessing  to  be  pronounced  at  the  conclusion  of  the  piayer ;  whe- 
ther a  hymn  may  be  sung  in  his  honour ;  whether  cert^  festivals  called 
birth-star  festivals  are  to  oe  kept ;  and  whether  the  images  may  be  taken 
out  in  procession."        •♦♦♦♦♦ 

"  in  dealing  with  this  appeal,  the  Court  have  confined  themselvea  to 
the  question  whether  a  suit  of  the  present  descrintion  properly  falls  with- 
in their  jurisdiction.  Were  any  pecuniary  consiaerations  involved  in  the 
issue  of  the  suit^  the  Court  would  have  no  hesitation  in  treating  the  suit 
upon  its  merits ;  but  such  is  not  the  case.  The  contest  relates  purely  to 
the  constituents  of  religious  worship,  and  in  no  respect  embraces  any  civil 
rights.  So  clearly  is  this  its  character,  that  the  plaintiffs  have  not  even 
thought  of  alleging  their  title  to  any  compensation  from  the  defendants 
by  suin^  for  damages.  They  simply  require  at  the  hands  of  the  Gonrt  the 
regulation  of  their  ritual. 

Matters  of  mere  ceremonial  or  religious  usage  iiave  certainly  hitherto 
on  various  occasions  come  before  the  Court,  and  have  elicited  their  judg- 
ment on  the  points  in  dispute,  and  the  whole  question,  whether  or  not  the 
Court  really  possessed  any  jurisdiction  over  sach  disputations,  was  folly 

fonc  into  on  the  disposal  by  them  of  appeal  No.  125  of  183S.  [M.  S.  D. 
85 S,  p.  256.]  On  that  occasion  the  bench  were  not  unanimous  in  their 
decision,  but  the  opinion  of  the  majority  was  in  favour  of  exercising  the 
jurisdiction. 

The  Court  have  ^iven  that  decision  and  the  arguments  of  counsel 

upon  the  question  their  careful  consideration,  and  the  opinion  at  which 

they  have  arrived  is  that  they  possess  no  jurisdiction  to  warrant  their  pro- 

I  nouncing  iudgment  upon  subjects  such  as  are  now  in  issue.    They  leel, 

I  to  adopt  the  language  of  the  present  civil  code  of  procedure,  that  their 

I  authority  extends  omi  to  the  "  cognizance  of  suits  of  a  civU  nature  ;*' 

I  and  it  is  obvious  to  them  that  the  present  suit  b  not  of  that  description. 

i  It  required,  in  the  parent  country,  the  creation  of  a  special  tribunal  to 

undertake  to  regulate  mere  religious  usages,  unassociated  witii  contract, 

I  and  the  operation  of  that  tribunal  has  been  confined  to  the  protection  of 

the  interests  of  the  form  of  worship  of  the  state.    The  Court  liavehadno 

such  special  powers  conferred  upon  them.    They  are  in  the  position  of  the 

ordinary  civil  tribunals  of  the  parent  country,  whose  want  of  such  powers 

led  to  the  erection  of  the  ecclesiasticid  court  to  which  reference  has  been 

made,  and  the  form  of  worship  of  the  parties  to  this  suit  13  not  even  that 

which  is  followed  by  the  state. 

Believing  thus  that  they  are  precluded  by  absence  of  authority  from 
entering  upon  the  questions  involved  in  this  suit,  the  Court  resolve,  in  re- 
versal ot  the  decrees  below,  to  dismiss  the  suit  with  costs."  M.  S.  J.  1861, 
pp.  152, 153. 
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Mayne,  for  the  appellant,  the  plaintiff,  contended  that       1863. 
Special  Appeal  No,  94  of  1861  did  not  apply ;  and  that  the  ^  j^^o.  12^ 
suit  was  one  which  might  and  ought  to*  be  decided  in  the     ^f  ^^^^' 
Civil  Courts,  afi  the  deprivation  of  the  usage  or  honours  to 
which  it  referred  involved  ascertainable  pecuniary  loss  or 
damage.    He  cited  Special  Appeal  No.  125  ^1858  M.  S.  D. 
1858,  p.  256  ;  distinguished  Special  Appeal  No.  94  of  1861 
M.  S.  J.  1861,  p.  152  and  Special  Appeal  No.  354  of  1861 
M.  S.  J.  1862,  p.  63,  and  referred  to  Act  VIII  of  1859,  sec.  1, 
which  provides  that  "  the  Civil  Courts  shall  take  cognizance 
of  all  suits  of  a  Civil  nature,  with  the  exception  of  such 
of  which  their  cognizance  'm  barred  by  any  Act  of  Parlia- 
ment, or  by  any  Begulation  of  the  Codes  of  Bengal,  Madras 
and  Bombay  respectively,  or  by  any  Act  of  the  Governor 
General  of  India  in  Council," 

Sa4ag6pdchdrlu  {Rangdchdriydr  with  him)  for  the 
respondents,  the  defendants. 

First.  The  suit  relates  to  the  internal  economy  and 
management  of  the  temple,  matters  solely  within  the  discre- 
tion of  the  dharmakartt^,  Special  Appeal  No.  354  of  1861 
M.  S.  D.  1862,  p.  63. 

Secondly.  This  Court  has  no  jurisdiction  respecting 
ceremonial  or  religious  usage,  affecting  the  rituals  of  Hindd 
temples.  Special  Appeal  No.  94  of  1861  M.  S.  D.  1861,  p.  152 : 
Mr.  Justice  Strange's  judgment  in  Special  Appeal  No.  125 
of  1858  M.  S.  D.  1858,  p.  257.  This  is  not  the  case  of  a 
mfr&si  office  involving  remuneration  to  the  holder,  2  Madras 
SeL  Dec.  pp.  77,  88. 

Thirdly.  The  plaintiff  has  no  right  of  action.  His 
complaint  is  merely  of  the  breach  of  a  piece  of  religious 
etiquette,  Special  Appeal  No.  100  o/157  M.  S.  D.  1857,  p. 
194  :  Special  Appeal  No.  21  of  1859  M.  S.  D.  1859,  p.  76  : 
Special  Appeal  No.  99  o/1858  Ibid.  p.  60. 

Fourthly.  There  was  no  consideration  for  the  promise 
made  by  the  defendants.  Special  Appeal  No.  21  of  1859 
M.  S.  D.  1859,  p.  76. 

Fifthly.  No  damages  can  be  recovered  for  withholding 
religious  honours.  Special  Appeal  No.  99  of  1861  M.  S.  D. 
1862,  p.  4. 
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1863.  Mayne  replied. 

March  30. 


^  /'ift«3^^  Scotland,  C.  J. : — ^I  think  enough  appears  to  warrant 

"  our  deciding  the  case  upon  the  plaint,  and  I  am  opinion  that 

the  Civil  Judge's  decision  is  right.  This  case  is  not  in  its  cir- 
cumstances the  same  as  Special  Appeal  No.  94  of  1861.  There 
the  suit  was  simply  for  the  regulation  of  the  ritual  of  the  pa- 
goda as  connected  with  certain  observances  of  religious  wor- 
ship, and  no  claim  was  made  or  question  raised  as  to  the  value 
of  offerings  or  in  respect  of  any  pecuniary  damage  sustained. 
In  that  decision  I  entirely  concur ;  and  should  at  once  follow 
it  without  saying  more,  were  the  circumstances  of  this  case 
precisely  similar.  But  there  is  this  difference,  that  here  the 
plaintiffs  claim  includes  under  the  head  of  "  emoluments'* 
a  number  of  items  to  each  of  which  a  money  value  is  attach- 
ed, and  one  or  two  of  which  appear  not  to  be  of  a  perishable 
nature ;  and  besides  these,  there  are  two  sums  of  considera- 
ble amount  claimed  for  loss  of  dignity  and  the  expenses  in- 
curred in  the  ceremonials  connected  with  the  plaintiffs 
visit.  And  the  question  is  whether  these  circumstances 
so  distinguish  the  present  case  as  that  the  principle  and 
reason  upon  wliich  the  former  decision  properly  rests  cannot 
be  held  to  affect  the  plaintiffs  right  to  proceed  in  this  suit. 

After  giving  the  point  and  the  ailments  my  best 
consideration,  I  have  come  to  the  conclusion  that  we  can 
make  no  such  distinction,  and  that  the  matters  of  claim 
here  are  not  of  such  a  civil  nature  as  entitle  the  plaintiff  to 
maintain  a  civil  suit  We  must  first  consider  what  is  the 
nature  of  the  subject-matters  in  respect  of  which  the  plain- 
tiff seeks  to  recover  as  damages  the  money-items  particular^ 
ized  in  the  plaint.  By  merely  affixing  a  money-value,  the 
plaintiff  of  course  cannot  give  himself  a*right  to  sue  which  he 
does  not  otherwise  possess.  Now  though  the  word  "  emolu- 
ments" as  well  as  the  word  ^*  honours"  is  used  in  the  plaint, 
and  doubtless  ordinarily  meajqs  temporal  gaijis,  profits  and 
advantages,  in  respect  of  which  a  right  to  bring  a  civil  suit 
clearly  exists,  yet  we  must  look  in  this  case  to  the  items  of 
claim  in  the  schedule  to  which  alone  the  word  applies,  and 
these  clearly  shew  that  every  one  of  the  matters  in  res- 
pect of  which  the  suit  is  brought,  is  purely  a  matter  of  reli- 
'gious  and  sacred  observance  in  connection  with  the  worship 
and  ceremonials  at  the  pagoda,  and  is  claimed  by  the  plain- 
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tiff  as  a  matter  of  devotional  respect  and  display  due  to  his  ises. 
priestly  rank  or  as  a  votive  offering  made  to  him  whilst  /^Yn^^u 
passing  in  procession  through  the  temples,  and  when  brought  of  1868. 
to  the  presence  of  the  principal  idol.  Furthermore  it  appears 
and  is  admitted  that  the  office  of  *  gurukkal*  relates  to  the 
Hindti  religion  generally,  and  that  all  the  offerings  and  devo- 
tional honours  are  claimed  at  this  pagoda  in  common  with 
those  at  other  pagodas  which  the  plaintiff  might  choose  upon 
occasion  to  visit.  He  is  not  officially  connected  in  any  way 
with  the  management  or  control  of  the  pagoda,  or  its  pro- 
perty or  funds ;  and  the  alleged  dues  of  his  office  have  no 
doubt  been  owing  to  the  great  reverence  at  one  time  enter- 
tained for  his  sacerdotal  rank  in  the  Hind6  religion,  and  the 
importance  fi'om  a  religious  point  of  view  of  his  mere  pre- 
sence at  the  pagoda.  But  this  would  seem  now  to  have  be- 
come quite  otherwise ;  and  certainly  the  plaintiff's  right  to 
bring  a  civil  suit  ought  to  be  very  clearly  established  before 
we  reverse  the  decision  of  the  Court  below.  Substantially, 
as  it  appears  to  me,  all  the  honours  and  emoluments  in  res- 
pect of  wliich  damages  are  sought,  are  in  themselves  matters 
purely  of  religious  ceremonial  and  devotional  observance, 
and  are  connected  with  a  priestly  office,  which,  as  regards 
the  dharmakarttas  and  worshippers  at  the  pagoda  in  question 
has  attached  to  it  no  other  claim  of  right  than  that  which 
rests  upon  the  religious  feelings  which  they,  in  common  with 
other  Hindti  worshippers,  entertain  for  the  sacred  position  of 
the  plaintiff.  Such  honours  and  emoluments  cannot  in  any 
respect  be  coxisidered  as  remuneration  for  duties  or  ministra- 
tions performed  by  the  plaintiff  in  the  secular  affairs  or  re- 
ligious services  of  the  pagoda.  Nor  can  it,  I  think,  be  said 
that  the  defendants  as  trustees  of  the  pagoda-funds  are  com- 
pellable in  law  to  expend  those  funds  in  defraying  the  costs 
of  those  honours  and  emoluments. 

There  is  no  doubt  that  the  civil  courts  will  recognize 
and  enforce  the  rights  of  persons  holding  offices  connected 
with  the  management  and  regulation  of  pagodas ;  and  if  the 
holder  of  such  an  office  were  entitled  to  remuneration  for  his 
services  in  the  way  of  salary  or  otherwise,  he  would  have  a 
civil  right  entitling  him  to  maintain  a  suit,  if  that  remune- 
ration were  improperly  withheld.  So,  too,  suits  are  com- 
monly entertained  for  the  puipose  of  trying  and  deciding 
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1863.       who  ai'e  fit  and  proper  persons  of  right  entitled  to  be  ap- 
jB.  a.  No.  12  pointed  dharmakarttds  of  a  pagoda.    In  such  cases  it  will  be 

^  ^^^^'      found  that  the  offices  have  a  secular  character  and  are  so 

dealt  with,  though  religious  duties  are  attached  to  them — ^the 
occupants  being  employed  to  exercise  business  functions, 
either  as  trustees  and  managers  of  the  property  and  funds 
of  the  pagoda,  or  as  overseers  in  the  regulation  of  its  affairs 
generally,  and  having  necessarily  civil  rights  and  liabilities 
which  may  property  be  made  the  subject  of  a  civil  suit.  But 
nothing  of  this  kind  can  be  said  of  the  plaintiff  in  his  pure- 
ly religious  office  of  guru.  The  duty  of  individuals  to 
submit  to  and  perform  certain  religious  observances  in  ac- 
cordance with  the  ritual  or  conventional  practice  of  their  race 
or  sect  is,  in  the  absence  of  express  legal  recognition  and 
provision,  an  imperfect  obligation  of  a  moral  and  not  a  civil 
nature.  Of  such  obligations  the  present  civil  courts  can- 
not take  cognizance.  And  it  is  of  great  importance,  I 
think,  in  this  country,  that  the  courts,  exercising  their 
civil  jurisdiction  as  now  provided,  should  carefully  guard 
'  against  entertaining  suits  in  respect  of  mere  ritual  obser- 

vances and  the  conduct  of  the  various  kinds  of  native 
religious  worship  and  ceremonies,  and  of  what  as  incident 
thereto  may  be  due  to  the  sacred  character  or  the  religi- 
ous rank  and  position  of  individuals.  With  such  matters 
the  courts  cannot  properly  deal,  and  if  their  jurisdiction 
extended  to  interference  in  them  the  law  would,  I  fear, 
be  made  instrumental  in  upholding  and  continuing  the 
ceremonials  and  superstitious  observances  of  idol-worship, 
for  the  benefit  merely  of  the  few  who  profit  by  them. 

Being,  then,  of  opinion  that  the  subject-matter  of  the 
present -suit  is  purely  religious,  and  relates  to  the  sacred 
office  of  the  plaintiff,  and  has  no  connection  with  any  rights 
i  that  can  properly  be  considered  as  being  of  a  civil  nature,  I 

think  this  is  not  a  suit  of  such  a  civil  nature  as  by  the  first 
section  of  the  Code  of  Civil  Procedure,  the  Civil  Courts  are 
required  to  take  cognizance  of,  and  that  the  Civil  Judge  was 
right  in  rejecting  the  plaint. 

The  appeal  must  therefore  be  dismissed 

Frere,  J.,  concurred. 
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appellate  Surisrtiictiott  («) 

Special  Appeal  No.  100  of  1862. 

Muttusva'mi'  Gaundan  and  another. Appellants. 

SUBBIRAMANIYA  Gauxdan  and  another Beapondents. 

While  the  members  of  a  Hindd  family  cnjoj  in  common  undivided  pro- 
perty, money  expended  in  its  improvement  or  repair  is  considered  as  spent 
on  behalf  of  all  the  members  alike,  and  all  have  the  benefit  of  the  outlay 
when  a  division  takes  place. 

There  is  no  rule  of  law  precluding  one  member  of  an  undivided  Hindti 
family  though  living  together,  from  entering  into  an  agreement  with  his 
co-parceners  in  respect  of  the  expenditure  on  family  property  and  repay- 
ment of  self-acquired  funds ;  and  such  an  agreement  is  rendered  more  rea- 
sonable and  probable  where  portions  of  the  family-property  are  occupied 
and  enjoyed  by  each  of  the  members  living  separately. 

THIS  was  a  special  appeal  from  the  decision  of  Shaikh        1863. 
'Abd-ul  Rahim&n,  the  Principal  Sadr  Amin  of  Ooimba-  ^  ^"'"'^/^qq 
tore,  in  Appeal  Suit  No.  247  of  1861,  reversing  the  decree     of  1862. 
of  S.  K.  Visvan^Jda,  the  District  Munsif  of  Vadamflpdttai  in 
Original  Suit  No.  739  of  1859. 

Sa4ag6pdch(!/rlu  for  the  special  appellants,  the  defend- 
ants. 

Branson  for  the  special  respondents,  the  defendants. 

The  facts  appear  from  the  following 

Judgment: — This  suit  was  for  a  division  and  share  of 
lands  constituting  a  portion  of  the  fiajnOy-property  of  the 
parties.  It  was  alleged  in  the  plaint  that  the  plaintiffs  and 
defendants,  who  are  all  members  of  an  undivided  family,  oc- 
cupy separate  houses  and  separate  portions  of  the  lands 
composing  the  family  estate ;  and  that  the  plaintiffs  are  en- 
titled to  a  moiety  of  the  lands  in  possession  of  the  defend- 
ants., for  the  recovery  of  which  they  accordingly  instituted 
this  suit,  as  also  for  an  equal  division  of  the  house  now  oc- 
cupied by  the  defendants. 

The  defendants  pleaded  that  by  an  agreement  executed 
in  1858  by  the  plaintiffs  it  was  stipukted  between  the  par- 
ties that  no  division  of  the  lands  should  take  place  until  the 

(a)  Present  Scotland,  C.  J.  and  Frisre,  J. 
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1863.       plaintiffs  had  reimbursed  to  the  defendants  the  value  of  the 
March  80.    improvements  made  by  the  defendant's  father,  Va4iv^lappa- 


s  A.  No.  100 
of  1862.     gaundan,  upon  that  part  of  the  lands  which  was  in  their 

occupation,  and  that  the  value  of  these  improvements  should 
be  enquired  into  and  adjusted  by  arbitration.  The  defend- 
ants therefore  urged  that  the  plaintifi^  had  failed  to  act  up 
to  the  conditions  of  this  agreement,  and  that  they  had  con- 
sequently no  cause  of  action. 

The  District  Munsif  observed  that  this  agreement,  which 
was  filed  by  the  defendants  as  No.  I  in  the  present  case,  was 
admitted  by  the  plaintiffs  to  be  a  genuine  instrument,  and, 
considering  the  argument  of  the  defendants  to  be  founded 
in  reason  and  justice,  he  dismissed  the  claim  of  the  plaintiffs 
with  costs.  This  judgment  was,  however,  reversed  in  appeal 
by  the  Principal  $adr  Amin,  who  decreed  for  the  plaintifis, 
on  the  ground  that  the  fiajnily  were  allowed  to  be  imdivided, 
and  that  a  charge  incurred  by  one  member  must  therefore 
be  held  to  have  been  on  behalf  of  the  entire  femily,  a  rule 
which  barred  any  claim  for  re-payment  to  that  individual 
member  only;  and  consequently  that  the  agreement  was  not 
binding  upon  the  plaintiffs.  The  Principal  l^adr  Amin  was 
also  of  opinion  that  the  defendants  had  fedled  to  prove  that 
the  house  was  their  own  self-acquired  property. 

The  defendants  preferred  a  special  appeal  against  this 
decision,  and  we  are  of  opinion  that  the  decree  of  the  Prin- 
cipal $adr  Amin  must  be  reversed. 

The  members  of  this  family,  though  undivided  in  pro- 
perty, have,  it  appears,  lived  apart  and  occupied  and  enjoyed 
separate  portions  of  the  land  in  question  and  not  the  whole 
of  it  in  common;  and  the  plaintifis  are  themselves  parties 
to  the  agreement  (No.  I)  relied  upon  by  the  defendants,  and 
must  be  taken  to  have  entered  into  it  with  a  full  know- 
ledge of  its  meaning  and  purpose.  We  have  not  before  the 
Court  the  precise  grounds  upon  which  the  agreement  was 
come  to ;  but  it  seems  to  have  resulted  from  a  mediation  be- 
tween the  parties ;  and  under  the  circumstances  here,  it  is 
easy  to  suppose  a  state  of  things  which  would  make  such 
an  agreement  reasonable ;  and  effect  ought  be  given  to  it  as 
against  the  plaintiflfe  (parties  to  it)  unless  there  is  some  rule 
of  law;  which  affects  its  validity.    As  a  general  rule  no 
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doubt,  where  undivided  property  is  being  enjoyed  in  com-        ms, 
mon  by  the  members  of  a  Hindi  family,  money  expended  J^'^^^h 
in  the  improvement  or  repair  of  the  property,  is  considered  ^'^im!^^ 
«s  spent  on  behalf  and  for  the  advantage  of  all  the  members  ' 
alike,  and  all  have  the  benefit  of  the  outlay  when  a  division 
takes  place.    But  there  is  no  rule  of  law,  that  we  are  aware 
of,  which  precludes  one  member  of  an  undivided  Hindi  fa- 
mily, though  living  together,  from  entering  into  an  agree- 
ment with  his  co-parceners  in  respect  of  the  expenditure 
upon  the  fisunily  property  and  re-payment  of  self-acquired 
funds ;  and  such  an  agreement  is  rendered  more  reasonable 
and  probable,  where  portions  of  the  family  property  are  oc- 
cupied and  enjoyed,  as  in  this  case,  by  each  of  the  members 
living  separately.     There  is  therefore,  we  think,  nothing 
illegal  or  unreasonable  in  the  agreement  by  which  it  was  in 
efiect  stipulated  that  prior  to   division  of   the  estate  the 
defendants  should  be  reimbursed  those  sums  which  their  Ei- 
ther had  laid  out  from  his  own  private  means,  upon  the 
lands  in  his  separate  possession,  and  as  their  own  contract, 
we  must  hold  it  to  be  binding  upon  the  plaintiffs,  and  con- 
sequently the  present  suit,  in  which  the  plaintifis  set  at 
nought  the  agreement  and  seek  a  division  of  the  property 
contrary  to  its  terms,  cannot,  we  think,  be  maintained. 

With  reference  to  the  house  in  question,  it  is  not  neces- 
sary for  us  to  do  more  than  observe  that  having  failed  in 
respect  of  their  claim  to  a  division  of  the  other  property, 
the  plaintiffs  cannot  now  legally  enforce  a  division  of  the 
house  alone. 

Our  judgment  therefore  is,  that  the  decree  of  the  Prin- 
cipal l^adr  Amln  be  reversed  and  the  claim  of  the  plaintiff 
disnoissed  with  costs  of  suit.  The  plaintifis,  however,  will 
not  be  precluded  from  suing  hereafter  for  division  of  the  &r 
mily-property,  in  accordance  with  the  terms  of  their  agree- 
ment above  mentioned. 

Note.— See  iVW*  Koomar  CAtnodry  t.  Jjre  Deo  Nuntke,  2  S.  D.  A.  Hep. 
247  :  1  Mori.  Dig.  606 :  1  Strange  H.  L.  199  :  2  Ibid.  336,343,346  : 
1  Coleb.  Dig.  283  :  GoluekHOMtk  Bete  y.  RajkUsenBose  Fult.  401  :  Special 
Jfpeal  No.  87  of  1860,  M.  S.  D.  1860,  p.  16. 


ql 
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lappellate  Jfurisitiution  (a) 

Begular  Appeal  JS^o.  10  of  1862. 

TiRUMALA  Rau  Sa'hib AppeUaifU, 

PiiTGALA  Sankara  Rau Respondent. 

Where  A  sued  B  for  moneys  alleged  to  be  due  under  certain  documrats 
and  B  pleaded  that  the  demands  had  been  included  in  a  settlement  of  ac- 
counts, embodied  in  a  document  which  he  set  forth  in  his  answer,  and  the 
suit  was  dismissed  on  the  ground  that  being  included  in  the  settlement, 
the  demands  no  longer  existed  as  causes  of  action  -.—Held  that  A's  repre- 
sentative was  not  estopped  from  disputing  the  document  in  a  subsequent 
action  brought  by  him  against  the  representative  of  B. 

The  conclusive  effect  of  resjudiciUa  defined. 

Ea-timnre  v.  Latot  concurred  in. 

The  law  of  British  India  as  administered  in  the  Mofussil  recognises 
no  distinction  between  specialties  and  other  documents. 

1868.       rilHIS  was  a  regular  appeal  from  the  decision  of  C.  Collett, 
JL  jLNo.  10  ^^  Acting  Civil  Judge  of  Chittfir,  in  Original  Suit  No. 

of^^^^'  3  of  1861.  The  suit  was  brought  to  recover  twenty-nine  gold 
and  silver  jewels,  valued  at  rupees  14,553,  which  the  plaintiff's 
&therhad  pledged  to  the  defendant's  &ther.  Onthe28rdMay 
1851,  an  account  (marked  A)  was  stated  and  signed  by  the 
latter  according  to  which  the  balance  due  by  the  former  was 
only  rupees  248-10-9.  By  the  same  account  the  defendant's 
fisither  promised  that,  within  two  months  from  the  date  there- 
of, the  jewels  should  be  returned  to  the  plaintiff's  father,  he 
paying  the  balance  due.  The  respective  fiithers  of  the  plain- 
tiff and  defendant  having  both  died,  the  present  defendant 
brought  two  suits  against  the  present  plaintiff  for  money  alli- 
ed to  be  due  on  certain  documents  from  the  plaintiff's  £Bither  to 
the  defendant's  father.  The  defendant  (the  present  plain- 
tifi)  in  each  case  pleaded  that  the  demands  had  been  in- 
cluded in  a  settlement  of  accounts  and  set  out  the  particu- 
lars of  a  document  (identical  with  A)  alleged  to  have  been 
executed  by  the  then  plaintiff's  &ther.  Both  suits  {Appeal 
Suit  No.  137  of  1858  in  the  Civil  Court  and  Special  Appeal 
No.  146  of  1858^6^,  were  ultimately  dismissed  on  the  ground 
that  being  included  in  this  settlement  the  demands  sued 
upon  no  longer  existed  as  causes  of  action.  The  present 
plaintiff  afterwards  applied  to  the  defendant  to  receive 
the  balance  and  return  the  jewels:  but  the  defendant 
bad  refused  and  neglected  to  do  so.    When  the  cause  camd 

(a)  Present  Frere  and  Holloway,  J  J. 
il)  M.  S.  D.  1858,  p.  918. 
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on  to  be  heard  the  defendant  denied  that  the  account  was       1868. 
executed  by  his  father,  and  the  plaintiff  alleged  that  its  exe-    /^?^J'\ 

•  t       t       »        n     t  JtU  A,  No.  J 

cution  was  the  basis  of  the  two  decrees  (to  both  of  which      g/l862. 
suits  the  plaintiff  and  defendant  were  parties)  and  that  the 
defendant  was  therefore  estopped  from  denying  the  account. 

The  Civil  Judge  delivered  a  judgment  from  which  the 
following  is  an  extract 

"  I  am  opinion  that  this  issue  of  law  must  be  decided 
in  &vour  of  the  plaintiff,  and  that  the  defendant  is  now  es^ 
topped  by  reason  of  previous   judgments  from   denying 
that  the  document  filed  in  support  of  the  plaint  was  execut- 
ed by  his  father.     I  think  this  case  falls  within  the  rule 
laid  down  in  Eastmure  v.   Lawafa),  and   I  am  glad  to 
guide  myself  by  that  decision.     There  the  plaintiff  brought 
an  action  of  debt,   and   the   defendant  pleaded   that  he 
had  formerly  sued  the  plaintiff  when  the  plaintiff  had  plead- 
ed the  present  demand  by  way  of  set-off.    The  plaintiff 
replied  that  no  evidence  had  then  been  offered  in  support  of 
the  said  plea  of  set-off.    But  on  demurrer  it  was  held  that 
aUber  a  precise  issue  had  been  found  against  the  plaintiff,  he 
might  not  bring  an  action  and  agitate  the  whole  matter  over 
again,  and  that  an  estoppel  cannot  be  set  aside  on  the  ground 
set  forth  in  the  replication.    The  present  appears  to  me  a 
staronger  case.  In  Appeal  Suit  No.  137  of  1855  of  this  Court, 
there  was  an  appeal  from  a  judgment  of  the  sub-court  in 
which  the  genuineness  of  the  present  document  was  a  precise 
issue  in  the  cause,  and  that  issue  was  found  in  favour  of  the 
present  plaintiff,  and  that  judgment  was  a  final  one,  a  special 
appeal  fix)m  it  having  been  rejected.     In  that  suit  the  pre- 
sent defendant  sued  the  present  plaintiff  on  one  of  the  deeds 
specified  in  the  document  now  in  question.     The  present 
plaintiff  then  pleaded  the  settlement  of  accounts,  and  put  in 
the  present  document,  and  evidence  was  gone  into  as  to  the 
execution  of  the  document.    The  sub-court  found  the  issue 
in  &vour  of  the  plaintiff  (present  defendant)  but  on  appeal 
this  court  reversed  the  judgment  of  the  lower  court,  and,  as 
appears  from  paragraph  3  of  the  judgment,  because  this  issue 
as  to  the  settlement  of  accounts  by  the  present  defendant's 
fikther  was  found  in  &vour  of  the  present  plaintiff.    A  special 

(a)  5  BiDg.  N.  C.  414  :  see  2  Sm.  L.  C.  666  (5th  EdO 
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1868.  appeal  was  made  to  the  $adr,  but  was  rejected.  Something 
r^n\(s  ^^  ^^  ^^  ^^  course  of  argument  as  to  the  remarks  of  the 
^1862.  Sadr  Court  in  paragraph  3  of  their  proceedings.  But  if  those 
remarks  could  be  made  to  bear  a  meaning  in  conflict  with 
plaintiff's  claim,  which  I  do  not  see  how  they  can,  I  conceive 
that  they  are  not  entitled  to  more  authority  than  that  of  an 
obiter  dictujn  and  are  not  a  judicial  decision.  The  identity 
of  the  present  document  with  that  produced  in  No,  137  of 
1855  is  beyond  dilute  ;  the  signature  which  it  bears  and  a 
comparison  with  the  authenticated  copy  retained  in  the  pro- 
ceedings  of  that  case  place  the  matter  beycmd  question. 

"  There  was  also  another  suit  between  the  same  parties 
on  another  bond,  in  which  the  same  document  settling  the 
accoimts  was  relied  upon  in  defence.  The  final  decision  on 
special  appeal  is  reported  in  M.  S.  D.  1858,  p.  218.  Evi- 
dence was  not,  it  seems,  gone  into,  as  to  the  genuineness  of 
the  document  in  this  suit.  But  the  judgment  of  this  court  wua 
pronounced  in  both  suits  on  the  same  day,  which  perhaps  ac- 
counts  for  it.  Anyhow  the  judgment  in  the  special  appeal  was> 
in  favour  of  the  issue  as  to  the  genuineness  of  the  document. 

*'  1  hold  to  the  doctrine  and  adopt  the  language  stated  in 
2  Sm.  L.  C.  5th  ed.  669 — that  it  is  not  n£cessary  that  the 
point  on  which  it  is  sought  to  estop  should  have  been  the 
only  one  in  iaaue  on  the  previous  occasion.  It  is  enough 
if  it  be  one  which  must  have  been  decided^a/  Nor  need 
the  form  of  action  be  the  same  in  each  case(b).  Or,  to  adopt 
the  words  of  Best  on  Evidence,  pp.  702,  703,  2d.  ed.  [p.  774 
3d.  ed.]  judgments  are  conclusive  when  given  in  a  matter  in 
which  the  person  against  whom  they  are  offered  in  evidence 
has,  either  really  or  constructively,  had  an  opportunity  of 
being  heard  and  disputing  the  case  of  the  other  side. 

•*  It  has  been  stated  to  me  that  the  present  matter  was. 
discussed  and  disposed  of  by  my  predecessor  Mr.  Harris.  If 
so  there  is  nothing  to  show  it.  I  find  that  Mr.  Harris,  ad- 
hering to  the  old  practice,  gave  points,  but  did  not  settle 
issues.  Now  with  every  respect  for  his  opinion,  I  take  leave 
to  say  that  this  is  not  what  the  law  requires.  If  points  are 
given,  and  the  court  finds  that  one  party  is  estopped  firom 
disputing  a  deed,  no  doubt  it  woidd  be  needless  to  give  any 

Bex  V.  St.  PaMcras,  Peake,  219. 

Cleve  V.  Potffel,  1  M.  and  Rob.  328 :  ffitckin  v,  CampleU,  2  Bla. 


W 
W 


8aO  ;  and  see  Supra  p.  245. 
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point  as  to  proof  of  the  deed.     But  there  is  a  wide  distine-        1863. 
tion  between  giving  points  and  settling  issues,  and  if  the  j^.^jvo.  lo 
parties  dispute,  as  in  the  present  case  they  do,  whether  or  not      pf^^^^- 
there  is  an  estoppel  in  respect  to  a  deed,  the  foundation  of 
the  whole  suit,  I  do  not  comprehend  how  the  court  can 
avoid  recording  and  disposing  of  such  issue.     Having  de- 
cided this  issue  of  law  in  favour  of  the  plaintiff,  the  issues 
upon  which  evidence  will  have  to  be  given  will  be  in  sub- 
stance the  same  as  the  points  given    by  Mr.  Harris ;  but 
should  be  stated  in  the  fokn  of  issues  thus  : 

"  Whether  the  jewels  sued  for,  and  specified  in  the  docu- 
ment exhibit  B,  and  the  list  annexed  to  the  plaint  are  of  the 
value  stated  in  the  plaint,  or  of  what  other  value. 

"  Whether  any,  and  which  of  the  said  jewels  have  been 
returned  by  the  defendant  to  the  plaintiff,  subsequently  to 
the  date  of  the  said  document. 

"  As  to  the  burden  of  proof  on  these  issues,  it  may  be 
convenient  and  expedient  to  point  out  that  it  is  for  the 
plaintiff  in  th^e  first  instance  to  prove  the  value,  the  defend- 
ant being  of  course  at  liberty  to  rebut  this  evidence  by  other 
evidence.  But  as  the  document  in  question  is  not  a  mere 
list  or  account,  but  an  instrument  duly  signed  by  the  de- 
fendant's father,  and  attested  by  witnesses :  it  is  in  its  nature 
as  high  and  deliberate  a  writing  as  an  ordinary  deed,  and  I 
therefore  hold  that  it  is  not  competent  for  the  defendant  to 
impugn  any  particular  recital  therein  on  any  other  ground  or 
by  any  other  means  than  it  would  be  competent  for  him  to 
do  in  the  case  of  an  ordinary  deed." 

Sa4(ig<ipdchdrlu,  for  the  appellant,  the  defendant,  rested 
his  appeal  on  these,  amongst  other,  grounds,  that  the  judg- 
ments in  Appeal  Suit  No.  137  of  1855  and  on  Special  Appeal 
No,  146  could  not  estop  the  defendant  firom  disputing  the  au- 
thenticity of  A.,  and  that  costs  had  been  taxed  on  rupees 
5,003-8-0  instead  of  rupees  4,754-13-3,  the  sum  actually 
awarded  to  the  plaintiff. 

The  following  judgment  was  delivered  by 

HOLLOWAY,  J. : — ^This  was  a  suit  for  the  recovery  of 
certain  jewels  pledged,  to  the  defendant's  &ther  for  a  demand 
of  which  all  but  rupees  248-10-9  had  been  discharged.    An 
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1808.       account  stated  between  the  fathers  of  the  defendant  and  the 
iLANo  10   P'^^^ff  was  alleged. 


cf  1862. 


The  defendant  denied  the  account  stated^  and  further 
alleged  that  the  jewels  had  been  returned. 

The  Civil  Judge  considered  that  the  defendant  was,  on 
the  principle  of  Eastmure  v.  Laws,  estopped  by  the 
decree  in  Appeal  Suit  No,  137  of  1855  from  disputing 
the  document  embodying  the  account  stated.  The  Civil 
Judge  further  held  the  document  to  be  of  the  same  effect  as 
a  deed,  and  declared  the  defendant  barred  from  disputing  any 
particular  recital  therein  on  any  other  than  such  ground  as 
would  justify  him  in  impugning  a  recital  in  a  deed,  but 
without  saying  what  such  grounds  are.  The  defendant  then 
went  into  evidence  as  to  the  return  of  the  jewels,  and  dis- 
puted their  value.  The  Civil  Judge  discredited  the  evidence 
as  to  the  return  of  the  jewels,  and  in  his  valuation  for  rea- 
sons stated  adopted  the  sum  of  rupees  4,754-4-3. 

As  to  so  much  of  the  appeal  as  touches  the  question  of 
proportionate  costs,  the  application  for  the  amendment  of 
what  would  be  merely  a  clerical  error  should  have  been  made 
in  the  Court  below,  and  no  order  therefore  should  be  made 
upon  it. 

As  was  stated  at  the  hearing  we  see  no  reason  whatever 
for  dissenting  from  the  conclusion  at  which  the  Civil  Judge 
has  arrived  as  to  the  non-return  of  the  jewels.  The  valua^ 
tion  of  the  jewels  has  also  been  made  in  a  manner  by  no 
means  unfavourable  to  the  defendant  who  being  a  wrong- 
doer perhaps  ought  on  the  findings  of  the  Court  below  to 
have  been  charged  a  larger  alternative  sum  than  that  award- 
ed in  case  of  non-return. 

The  real  question  in  this  case,  is  whether  the  doctrine 
of  the  Civil  Judge,  first,  as  to  the  estoppel  by  decree,  and 
secondly,  as  to  the  estoppel  by  deed  is  well  founded,  and  its 
real  and  only  difficulty,  and  the  only  doubt  which  I  have 
ever  entertained,  is  whether  if  wrong,  in  the  state  of  the 
case  developed  by  the  allegations  on  both  sides  and  the 
proofs  adduced,  the  error  has  produced  such  miscarriage  upon 
the  merits  as  to  justify  us  in  remanding  the  case.  For  with 
the  whole  matter  before  us  in  appeal,  we  are  bound  not  for 
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mere  technical  correctness  to  protract  litigation  if  satisfied        1863. 
that  further  enquiry,  cannot  and  should  not  produce  any  jg^^'^^g  Vo 
substantial  change  in  the  judgment  delivered.  <gfl862. 

The  pleadings  in  the  two  suits  from  the  decree  in  which 
the  supposed  estoppel  by  judgment  has  emanated  were  not 
before  us  at  the  hearing,  and  some  delay  has  necessarily 
arisen  from  that  circumstance. 

Those  two  suits  were  brought  by  the  present  defendant 
against  the  present  plaintLflf  for  money  alleged  to  be  due  on 
certain  documents  from  the  father  of  the  plaintiff  to  the 
&ther  of  the  defendant.  The  defendant  in  each  case  pleaded 
that  the  demands  had  been  included  in  a  settlement  of  ac- 
counts, and  according  to  the  practice  of  that  period  proceed- 
ed to  set  out  the  particulars  of  a  document  alleged  to  have 
been  executed  by  the  plaintiff  s  father.  That  document  is 
the  one  which  the  execution  and  contents  of  which  the  Civil 
Judge  has  not  allowed  the  defendant  to  dispute.  The  sub- 
ordinate Court  disbelieved  and  the  Civil  Court  believed  its 
execution,  and  the  result  was  that  both  these  suits  were  dis- 
missed for  the  reason  given  by  the  §adr  Court,  that  being 
included  in  this  settlement,  the  demands  sued  upon  no  longer 
existed  as  causes  of  action. 

Eaatmui'e  v.  Laws  is  undoubtedly  a  case  of  the  highest 
authority  proceeding  upon  the  most  intelligible  principles. 
The  defendant  being  permitted  by  statute  to  set  off  his  cross 
demand  pleaded  it,  but  failed  to  prove  it,  and,  judgment 
being  given  for  the  plaintiff,  sought  to  recover  the  amount 
pleaded  in  set-off  in  a  separate  ciction.  It  would  have  been 
wholly  contrary  to  principle  if  he  had  been  permitted  to  do 
so,  for  looking  at  the  common-law  before  the  statute,  he  was 
to  all  intents  and  purposes  in  the  position  of  a  plaintiff  who 
had  sued  for  a  sum  of  money  and  had  a  verdict  against  him. 
When  properly  limited  to  cases  of  the  nature  of  Uastmure  v. 
Laws,  the  doctrine  quoted  from  Mr.  Smith's  note  to  the 
Dv4she88  of  Kvngaton'a  Case  appears  to  me  unobjectionable. 
But  I  am  clearly  of  opinion  that  there  is  a  Mbidy  in  its  ap- 
plication to  the  present  case.  Whether  there  was  a  settle- 
ment and  an  account  stated  was  a  precise  issue  in  the  cause, 
but  the  document  was  merely  evidence  upon  that  issue,  and 
tbat  18806  might  well  have  been  found  for  the  defendant  there, 
whether  that  document  was  true  or  &Ise. 
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1863.  I  adopt  the  language  of  Mr.  Best  which  expresses  with 

H.J^  No  iu  exactness  the  rule  as  to  the  conclusive  effect  of  "  res  judicata" 
0/1862.  and  I  feel  a  strong  confidence  that  no  case  will  be  found  at 
vaiiance  with  it.  "  Moreover  the  conclusive  effect  is  limited 
to  the  actual  point  decided — ^it  does  not  extend  to  any  matter 
which  came  collaterally  in  question,  though  within  the  juris- 
diction of  the  Court ;  nor  of  any  matter  incidentally  cogniza- 
ble ;  nor  of  any  matter  to  be  inferred  by  argument  unless 
perhaps  by  necessary  vnference  from  the  judg7nent"(a) 
Nothing,  too,  is  clearer  than  the  proposition  that  for  the  pur- 
poses of  such  inference  it  is  not  permissible  to  examine  the 
proceedings  of  a  trial  and  to  infer  that;  because  particular 
evidence  w?us  adduced  and  the  judgment  or  verdict  was  in 
opposition  to  the  evidence,  that  the  evidence  is  therefore 
trustworthy  or  untrustworthy  as  the  case  may  be. 

This  is  not  only  not  a  necessary,  but  it  is  not  a  permis- 
sible inference.  The  consequences  of  such  a  doctrine  are 
ahnost  sufiicient  to  shew  it  wholly  untenable,  and  it  is  plain 
that  it  is  in  opposition  to  all  the  authorities.  I  am  quite 
clear  therefore  that  the  doctrine  of  EastwAire  v.  La/ws  is 
wholly  inapplicable  to  this  matter,  and  for  the  simple  reason 
that  the  precise  issue  was  not  whether  this  document  was 
true,  but  whether  the  plaintiff  s  demand  was  included  in  au 
account  stated.  The  truth  or  falsehood  of  this  document 
was,  in  the  only  sense  in  which  the  word  is  applicable  to  the 
present  subject-matter,  not  an  issue  at  all. 

I  am  quite  clear  therefore  that  the  defendant  shoujd 
not  have  been  considered  estopped  from  disputing  the  exe- 
cution of  this  document.  I  am  also  clearly  of  opinion  that 
in  treating  this  document,  even  if  executed,  as  possessing  all 
the  mysterious  properties  attaching  to  a  deed,  there  has  been 
further  a  more  serious  error.  Happily  for  the  administration 
of  justice  we  know  nothing  of  specialties,  and  in  the  country 
of  their  origin  this  would  not  be  one.  The  indispensable 
sealing  has  not  been  gone  through.    It  is  at  the  utmost  a 

{a)  Best  on  Evidence  2nd  ed.  p.  607.  The  corresponding  passage  in 
the  third  edition  (1860)  of  Bat  on  midMce  is :  "  Moreover  the  conclusive 
effect  is  confined  to  thie  point  aotaaUy  decided ;  tnd  does  not  extend  to 
any  matter  which  came  coUaterally  in  question.  It  does,  however,  extexkd 
to  anr  matter  which  it  was  necessary  to  decide,  and  which  was  actually 
decided,  as  the  groundwork  of  the  decision  itself  though  not  then  direetly 
the  point  at  issue/'  tteg,  y.  ffariingtoH  Middle  ^tarter,  4  E,  &  Bl.  780. 
794  per  Coleridge,  J. 
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document  not  under  seal  evidencing  an  account  stated,  and  1863. 
it  is  quite  clear  that  such  an  account  is  not  conclusive  evi-  j^  j,  yo,  lo ' 
dence  of  a  debt  due,  for  it  is  clearly  open  to  the  defendant,  ^  ^^^^' 
even  under  the  general  issue,  to  show  a  gross  error  or  mis- 
take in  the  accounts,  or  that  he  made  it  under  a  misappre- 
hension of  facts,  and  for  the  reason  satisfactorily  given  by 
Alderson  B.  in  Tfiomas  v.  Hawhea(a) :  "It  cannot  be  contend- 
ed that  from  the  mere  statement  of  an  account  a  debt  arises. 
The  averment  of  the  declaration  is  not  merely  that  an  account 
was  stated,  but  that  the  defendants  were  indebted  upon  it. 
******  They  [the  defendants]  were  entitled 
therefore,  under  the  general  issue  to  shew  that  the  account 
did  not  shew  them  to  be  indebted,  because  it  was  not  cor- 
rect." Even  if,  therefore,  as  to  the  statement  and  rendering 
of  this  account  the  defendant  was  estopped,  he  would  by  no 
means  have  been  estopped  from  disputing  its  items. 

If  therefore  any  substantial  alteration  in  the  decision 
could  result,  I  think  that  we  should  be  bound  to  send  this 
case  for  ftirther  enquiry,  for  the  Civil  Judge  seems  to  me 
clearly  wrong  as  to  both  points  on  the  issue  of  law.  I  find, 
however,  that  in  this  case  the  defendant  has  alleged  that  he 
has  actually  returned  the  jewels  as  the  disputed  document 
requires  him  to  do.  It  is  quite  clear  that  no  Court  could 
believe  any  amount  of  oral  evidence  which  he  could  adduce 
as  against  his  own  conduct,  and  being  satisfied  of  the  result 
at  which  with  such  allegations  before  it  the  Court  below 
and  this  Court  must  come  as  to  the  execution  of  this  docu- 
ment, I  would  dismiss  the  appeal,  but  make  no  order  as 
to  costs. 

FrerE,  J. : — I  concur  in  the  opinion  that  the  conclusion 
at  which  the  Civil  Judge  has  arrived  with  respect  to  the 
execution  of  the  account  B  must  be  pronounced  substantial- 
ly correct.  I  would  accordingly  affirm  his  decision,  but 
would  charge  the  parties  with  their  respective  costs  in  the 
appeal^  as  proposed  by  my  Brother  Holloway. 

Appeal  dismissed, 
(«)  8  M,  &  W.  140,  and  see  Ferry  r.  Mtwood,  6  E.  &  B.  691.  . 


^1 
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appellate  Surisaietton  («) 

Regular  Appeal  No.  27  of  1862. 

Ra'makristnaca'strulu Appellant. 

Darba  Lakshmidevamma  and  oiherB... Respondents, 

A  suit  for  ina'am  lands  wa^  iBstitated  in  1849,  the  cause  of  actioa 
liaTing  accrued  nearly  twelve  years  before.  The  suit  was  dismissed  on 
the  ground  that  the  plaintiff  had  no  certificate  as  required  by  Beg.  IV  of 
18Si.  Eight  years  afterwards  the  plaintiff  haviiu^  obtaiaea  the  requisite 
certificate,  commenced  a  suit  for  the  lands  i—Hela,  affirming  the  decree  of 
the  Civil  J ud^  that  the  institution  of  the  former  suit  had  not  suspended 
the  statute  of  limitations,  and  that  the  plaintiff  was  therefore  barrea. 

1863.       fTlHIS  was  a  regular  appeal  from  the  decifiiou  of  C.  R. 
R.  A,  No.  27  Pelly,  the  Acting  Civil  Judge  of  Masulipatam,  in  Ori- 


01 


^f  ^»gg-  ginal  Suit  No.  28  of  1861.  The  plaintiff  sought  to  recover 
a  share  in  certain  ina'am  lands,  of  which  the  foster-mother 
of  the  first  defendant  wrongfully  took  possession  on  the  2nd 
of  July  1837.  The  plaintiff  on  the  3rd  March  1849  insti- 
tuted a  suit  in  the  Court  of  the  $adr  Amin  of  Masulipatam, 
and  obtained  a  decree  which,  in  Appeal  Suit  No.  36  of  1853, 
was  reversed  by  the  Sadr  Court  on  the  ground  that  in  the 
absence  of  a  certificate  from  a  Secretary  to  Government  the 
suit  was  not  cognizable  by  a  civil  tribunal.  The  plaintiff 
subsequently  obtained  the  requisite  certificate,  and  institut- 
ed Original  Suit  No.  23  of  1861  in  the  Civil  Court  of  Masu- 
lipatam,  when  a  question  was  raised  as  to  whether  his  claim 
was  not  barred  by  the  statute  of  limitations.  "  This,"  said 
the  Civil  Judge,  ''depends  on  whether  the  institution  of 
Original  Suit  No.  100  of  1849  and  the  fact  of  the  $adr  Amfn 
having  passed  judgment  in  that  action  are  of  Hiemselves 
sufficient  to  keep  the  cause  of  action  alive ;  and  I  am  of  opi« 
nion  that  they  are  not,  either  in  law  or  equity.  The  plain- 
tiff did  institute  the  above  action,  but  having  omitted  to 
obtain  a  certificate,  the  Court's  jurisdiction  was  barred  by 
Regulation  IV  of  ISn(b)  (extended  by  Act  XXXI  of  1836) ; 

(«)  Present  f  rcre  and  HoUowiy,  J  J. 

(b)  "  First.  The  Courts  of  'Ad6lat  are  hereby  prohibited  from  taking 
cognizance  of  any  claim  to  hereditary  or  personal  grants  of  money  or  ^ 
land  revenue,  however  denominated,  conferred  by  the  authority,  of  the 
Governor  in  Council  in  consideration  of  services  Kndered  to  the  State* 
or  in  lieu  of  resumed  offices  or  privileges,  or  of  zamlnd&rls  or  palaivams 
forfeited  or  held  undrr  attaehment  or  management  by  the  officers  of  Gk>- 
v«nunent,  or  u  a  yaumi4  or  diai^Ubls  allowance,  or  u  a  pesjiien,  and 


Hi'MAKRISTKACA'STRULU  V.  DAllBA  LAKSHMIDEVAMMA.  321 

aad  [as]  the  mere  &bct  of  a  suit  being  instituted  in  a  court       1363. 
by  which  under  the  circumstances  it  was  not  cognizable,  j^  j'^No.  tf 
would  not  keep  the  cause  of  action  alive,  the  statute  of .  </  ^^62. 
limitation  would  commence  to  run  from  the  date  on  which 
the  cause  of  action  arose,  viz.  2nd  July  1837,  and  the  suit 
in  point  of  law  would  be  barred  by  lapse  of  time." 

TiruTnaldchdry&r  for  the  appellant,  the  plaintiff. 

Rahgayya  N&yu4\i  for  the  respondent,  the  first  de- 
fendant. 

Fbere,  J. : — ^This  suit  wajs  instituted  for  the  recovery 
of  a  share  of  ina'am  lands,  of  which  the  defendants  ai*e  said 
to  have  taken  wrongful  possession. 

The  Acting  Civil  Judge  dismissed  the  claim  on  the 
ground  that  according  to  the  plaintiffs  own  statement  in  a 
former  suit  instituted  by  him  on  the  same  subject,  No.  100. 
of  1849,  the  cause  of  action  arose  so  £iLr  back  as  th&year 
1837.  This  suit  of  1849  was  finally  dismissed  in  appeal  in 
the  year  1853,  on  the  ground  that  the  lands  being  ina'am, 
the  jurisdiction  of  the  Court  was  barred  by  Regulation  IV 
of  1831,  and  Act  No.  XXXI  of  1836.  The  Acting  Civil 
Judge  held,  however,  that  the  term  for  which  this  suit  was 
pending  could  not  be  allowed  to  the  plaintiff  in  calculating 
the  period  of  twelve  years  under  the  law  of  limitation,  and 
that  the  statute  must  be  considered  to  have  commenced 
rumiing  from  the  year  1837. 

The  plaintifi"  has  now  appealed  from  this,  decision. 

It  appears  that  the  plaintiff  eight  years  after  the  date  on 
which  he  was  non-suited  in  the  suit  of  1849  on  the  grounds 
already  mentioned,  instituted  the  present  action  with  the 
accompanying  certifioate  prescribed  by  Regulation  IV  of 
1831.  We  are  however,  clearly  of  opinion,  with  the  Acting 
Civil  Judge,  that  the  irregular  institution  of  a  suit  in  the 
year  1849  forms  no  bar  to  the  operation  of  the  ordinary  law 

also  of  any  claim  for  the  recovery  or  continuation  of,  or  participation  in, 
such  grants,  whether  preferred  against  private  individuals  or  public  offi- 
cers, unless  the  plaint  is  accompanied  by  an  order  signed  by  the  Chief  or 
other  Secretary  to  Government,  referring  the  complaining  party  to  seek 
redress  in  the  established  Courts  of  'Adiut. 

Second.  The  power  to  decide  on  such  claims  is  reserved  exclusively 
to  the  Govcnior  in  Council,  after  due  inycstigation  by  such  persons  and 
in  such  manner  as  he  may  deem  fit." 
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1863.       of  limitation  as  against  the  plaintiff.     We  accordingly  affirm 
' tUA  No  27 '  ^'^  original  decree  and  dismiss  the  appeal  with  costs. 

^-^ ^ —  HoLLOWAY,  J. : — The  plaintiff  had  a  complete  cause  of 

action  in  1837.  The  fact  that  he  foiled  to  obtain  the  re- 
quired certificate  will  no  more  suspend  the  statute  than  the 
inability  to  procure  evidence  would  have  done.  The  statute 
is  a  statute  of  peace,  and  is  to  be  liberally  construed. 
Here,  however,  it  is  quite  manifest  that  much  more  than 
twelve  years  have  run  against  the  plaintifTs  remedy.  That 
the  certificate  was  not  procured  may  be  from  the  plaintiflTs 
misfortune  or  from  his  negligence,  but  with  that  the  Court 
has  no  concern. 

This  case  really  proceeds  on  the  very  obvious  principle 
that  a  plaintiffs  failure  to  procure  what  is  necessary  to  the 
institution  of  his  suit  does  not  keep  alive  a  cause  of  action. 
The  cause  of  action  accrued  in  1837,  and  even  allowing  for 
the  time  occupied  by  the  former  suit,  the  remedy  was  barred 
unless  the  frivolous  excuse  was  to  be  admitted.  Of  course 
there  is  the  point  that  through  the  plaintifTs  laches  the 
former  suit  was  no  suit  at  all :  but  no  opinion  is  expressed 
upon  that. 

A'p-p^al  dinaisaed. 


appellate  3uris;i»rtiott  (a) 

Regular  Appeal  No,  31  of  1862. 

Udaya  Varma  and  others Appellants, 

Na'yar  Chambithu  and  others Respondents. 

Wher«  the  plaint,  in  a  suit  to  establish  a  right  to  landed  property  and 
to  recover  arrears  of  rent,  alleged  no  specific  acis  of  ownership  since  1845, 
but  contained  a  statement  general  enoueh  to  let  in  evidence  of  sach  acts, 
and  it  did  not  appear  that  the  plaiutifi'  had  been  questioned : — Held  that  the 
plaint  should  not  have  been  rejected  under  sec.  32  of  Act  VIII  of  1859 
on  the  ground  that  it  appeared  to  the  Court  that  the  right  of  action  vas 
barred  by  lapse  of  time. 


1868. 


April  27.     rriHIS  was  a  regular  appeal  fix)m  the  decree  of  R.  Chatfield, 
A  A.  No,  31    -L     the  Civil  Judge  of  Mangal6r,  in  Original  Suit  No.  3 

— '■ —  of  1861.     The  suit  was  brought  to  establish  the  plaintifTs 

right  as  proprietors  and  hereditary  raukhyasthans  to  the 
devasth^a  of  the  pagoda  of  EshetrapaJa,  and  also  to  re- 

(a)  Present  Scotland,  C.  J.  aud  IVere,  J. 
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cover  arrears  of  rent  from  the  defendants,  who  had  been  in        18«8. 
possession  of  the  pagoda-estates.     The  defendants  brought  j^^^J^'  ■ 
a  cross-suit  in  1860   to  establish  their  title  to  the  estates      q/  1862. 
as  hereditary  mukhyasthans,  which  had  not  been  disposed 
of  at  the  date  of  the  present  suit. 

In  1845  disputes  regarding  the  right  to  the  pagoda-pro- 
perty commenced,  and  thereupon  the  then  arasus  were  order- 
ed by  the  Assistant  Collector  to  establish  by  a  civil  suit 
their  right,  if  any,  to  the  property  in  question.  On  appeal 
to  the  Principal  Collector  this  order  was  confirmed  in  1845 ; 
but  the  arasus  did  not  take  any  steps  to  protect  their  inter- 
ests till  1860,  when  a  suit  was  instituted  by  the  defendants 
to  establish  their  right  to  the  office  of  mukhyastans  of  the 
pagoda.  Thereupon  the  plaintifis  presented  Petition  No. 
492  of  1861,  which  had  not  been  disposed  of  at  the  date  of 
filing  the  plaint,  and  afterwards  brought  this  suit,  which 
was  dismissed  by  the  Civil  Judge. 

The    Civil    Judge's    decree    contained    the   following 


"  In  the  opinion  of  the  Court  this  present  suit  must 
be  summarily  rejected  under  section  32  of  Act  VIII  of  1859, 
as  more  than  fifteen  years  have  elapsed  since  in  1845  dis- 
putes regarding  proprietary  rights  commenced,  and  the  then 
arasus  were  directed  by  the  Assistant  Collector  to  establish 
any  personal  or  hereditary  claim  to  the  property  of  the  pa- 
goda by  a  civil  suit.  On  appeal  this  order  was  confirmed 
by  the  Principal  Collector  in  1845,  but  the  arasus  omitted  to 
take  any  steps  to  protect  their  interests  until  alarmed  by  the 
suit  instituted  in  1860,  by  the  defendants,  to  establish  their 
right  by  hereditary  succession  to  the  office  of  mukhyastan. 
In  1851,  Mr.  MaJtby,  the  Collector,  re^rred  to  this  order  of 
his  predecessor  as  if  for  the  express  purpose  of  attracting 
their  notice  and  defining  the  position  they  occupied,  viz., 
that  the  arasus  were  nommated  additional  mukhyastans 
with  the  assent  of  the  proprietors,  and  in  consideration  of 
their  character  and  position,  and  not  from  any  inherent  right 
of  their  own.  And  if  the  plaintifis  are  correct  in  their  asser- 
tion that  the  three -first  defendants  have  no  title  to  the 
dignity,  and  never  were  mukhyastans,  they  cannot  be  sued 
for  arrears  of  rent,  &c.  from  property  never  in  their  possession, 
or  under  their  control/* 
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186S.  Bi'anaon  for  the  appellants,  the  jdaintiffs,  contended 

■   ^^"^^  ^'^' '  that  the  suit  was  not  barred,  and  that  the  law  of  limitationa 

R.  A,  No.  31 

of  1862.      did  not  apply. 

Mayne  {Tirttraaldchdriy&r  with  Mm)  for  the  respond- 
ents, the  first;  second  and  third  defendants,  referred  to  sec- 
tion 32  of  the  Code  of  Civil  Procedure,  which  enacts  that 
"  If  upon  the  fiwse  of  the  plaint,  or  after  questioning  the 
plaintiff,  it  appear  to  the  Court  that  the  subject-matter  of 
the  plaint  does  not  constitute  a  cause  of  action,  or  that  the 
right  of  action  is  barred  by  lapse  of  time,  the  Court  shall  re- 
ject the  plaint.  Provided  that  the  Court  may  in  any  case 
allow  the  plaint  to  be  amended,  if  it  appear  proper  to  do  so.'* 

Scotland,  C.  J. : — Having  heard  this  case  fully  discuss- 
ed, we  may  at  once  state  our  judgment.  The  question  is 
whether  the  case  as  it  appeared  befw*  the  Civil  Judge,  when 
the  plaint  was  presented,  warranted  his  deciding  in  limine 
that  the  cause  of  action  was  barred  and  rejecting  the  plaint. 
Now,  though  the  32nd  section  of  the  Code  of  Civil  Proce- 
dure should  be  given  its  full  effect  when  the  case  cornea 
clearly  within  its  provisions,  still  the  power  it  gives  of  con- 
cluding the  right  to  sue,  subject  to  appeal,  by  rejecting  the 
plaint,  is  one  that  requires  to  be  very  carefully  exercised.  On 
the  one  hand,  the  power  thereby  bestowed  upon  the  Court  of 
considering  at  the  outset  whether  the  law  of  limitation  bars 
the  suit  may  have  the  effect  of  preventing  objectionable  liti- 
gation and  of  saving  considerable  expense ;  but,  on  the  other 
hand,  unless  that  power  be  carefully  exercised,  the  Judge  may, 
upon  mere  partial  preliminary  statements,  form  an  €X  parte 
opinion  not  warranted  by  a  full  knowledge  of  the  facts.  The 
provision  oontained  in  that  section  is  as  follows  : — [His  lord- 
ship here  read  it].  Now  looking  at  the  plaint  itself  in  the  pre- 
sent case,  it  cannot  be  doubted  that  although  no  specific  acts 
of  ownership  as  proprietors  are  alleged,  yet  that  the  general 
statements  which  it  contains  are  enough  to  let  in  evidence 
at  the  hearing  of  such  acts  since  1845  in  exercise  of  the 
right  claimed  by  the  plaintiflk  What  would  have  appeared 
in  this  respect  if  the  Gvil  Judge  had,  as  he  might  have 
done,  required  the  plaint  to  be  amended,  we  have  before  us 
no  means  of  saying,  neither  can  we  form  any  opinion  as  to 
whether  or  not  at  the  hearing  anything  will  be  proved  to 
prevent  the  lapse  of  time  being  a  bar.     Dealing  simply  witli 
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the  statements  in  the  plaint  as  presented,  I  think  this  is  not        1868. 
a  ca^  in  which  it  appears  on  the  face  of  the  plaint  that  the    p  ^v  V 
right  of  action  is  barred  by  lapse  of  time  within  the  mean-      of  i^t2. 
ing  of  the  32nd  section,  so  as  to  warrant  the  rejection  of  the 
plaint  on  that  ground.    The  section,  it  Ls  true,  also  gives  the 
power  of  rejection  after  questioning  the  plaintiff,  but  we 
hare  nothing  before  us  to  shew,  nor  is  it  alleged,  that  the 
plaintiff  was  questioned.    All  that  appears  out  of  the  plaint 
affecting  the  plaintiff  is  the  Collector's  certificate,  to  which  we 
suppose  the  Civil  Judge  referred  under  section  138  of  the 
Code  of  Civil  Procedure.    We  cannot  therefore  say  whether 
in  this  respect  anything  appeared  to  warrant  the  rejection. 

The  plaintiffs  may,  consistently  with  what  is  stated  in 
the  plaint,  be  able  to  shew  acts  of  control  of  the  property 
and  affairs  of  the  pagoda  since  18il<5.  It  seems  admitted 
that  they  have  done  acts  aa  mukbtasars,  and  so  far  as  appears 
it  is  rather  prejudging  the  case  to  say  that  their  only  acts 
have  been  acts  done  not  as  owners,  but  merely  as  mukhtasars. 
I  am  therefore  of  opinion  that  the  case  is  not  brought  with- 
in the  provision  of  section  32  of  the  Code,  and  that  the 
order  of  the  Civil  Judge  must  be  reversed  and  the  case  sent 
hack  to  be  heard  on  the  merits. 

Frere,  J.  concurred. 

Caec  remitted. 
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SippellaU  Surisliution  (a) 

Special  Appeal  No,  34  of  1862. 

Vamina'tagam  Piiiai Appelkmt 

Pachche'  and  others Respondents. 

A  Hindd  may  make  an  alienation  of  his  property  to  take  effect  after 
his  death. 

The  Hindu  law  in  Madras  admits  of  the  testamentaxy  disposition  of 
property  whether  ancestral  or  self-acquired. 

The  testamentary  power  of  a  Hindfi  in  Madras  is  co-extensive  with 
his  independent  right  of  alienation  inter  vivos, 

SenUfle,  that  a  Hindii'sV^will  would  not  be  inyalidated  merely  by  its 
omitting  to  provide  for  his  widow. 

Narraituisvdmi  CMH  v.  ArundcheUa  CA<^r  approved. 

Sonatun  Bysack  v.  Sreemutty  Juggnisundree  Dossee  observed  upon. 

Special  Appeals  No.  65  of  1844  and  No,  447  ^1861  overruled. 

1S^3.       fTlHIS  was  a  special  appeal  from  the  decision  of  Kristna- 
&  ANo.Ui'  svAmi  Ayyi,  the  Principal  Sadr  Amin  of  Tinnevelly, 

^/  ^^^^'  in  Appeal  Suits  Nos.  498  and  499  of  1861.  The  original  suit. 
No.  866  of  1860,  out  of  which  these  two  appeals  arose,  was 
brought  before  Arun^halam  Ayyd,  the  District  [Munsif  of 
Sri  Yaikundam  ta'aluk,  zila'  Tinnevelly,  to  recover  certain 
lands  which^  the  plaintiff  claimed  as  devisee  under  a  will 
in  Tami],  dated  the  29th  of  August  1859,  of  which  the  fol- 
lowing is  a  translation : 

I,  Vaiku^^wn  PiUai,  son  of  Muttan&yagam  Pillai,  resid- 
ing at  Eottirakurachi  of  A'rumug&m£ngalam  in  the  ta'aluk 
Srfvaiktmdam,  make  on  this  15th  AVani  of  1315,  correspond- 
ing to  the  29th  August  1859,  according  to  my  predetermina- 
tion, the  following  testamentary  arrangement  (mara/i^asdda" 
7iaMin^r'rpd4u)  for  the  enjoyment  of  all  my  moveable  and 
immoveable  properties,  &c.,  after  my  death,  because  I  have 
no  male  issue  and  am  stricken  with  disease  and  uncertain  of 
life,  as  follows : — 

1.  Agreeably  to  the  custom  of  the  Vel]dlans  at  A'ru- 
mugamdngalam,  my  sisters'  descendants  are  entitled  to  my 
properties,  I  have  accordingly  given  all  my  real  and  personal 
properties  and  assets,  debts,  &c.,  to  Valliniyagam  Pillai,  son 
of  my  sister's  daughter,  and  he  is  furthermore  entitled  to 
the  estate  under  Hind6  law.  Neither  my  kinsmen  nor  my 
survi^ng  wife  has  any  interest  in  it. 

(«)  Present  Seoiiand,  C,  J.  and  HoUowaT,  J. 
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2.  After  the  death  of  NiigAmaiii,  mother  of  the  said       18«3. 
Valliniyagam  PiUai,  he  obtained  her  stridhana  and  his  pater-  's^ZiTNo^^'i^ 
nal  estate  by  a  lawsuit    Subsequently  the  said  VallinSyagam     ^f  ^^^^- — 
Filial,  together  with  the  said  property,  I  took  under  my  pro- 
tection, and  made  him  live  in  my  house :  he  was  married  at 

my  expense,  and  we  both  enjoy  all  the  properties  jointly, 
and  I  now  have  delivered  over  to  him  tha  wholo-  of  my 
estate. 

3.  Because  the  funeral  of  the  deceased  Nallakannu,  my 
first  wife,  was  performed  by  the  said  person,  and  because  he 
has  hitherto  acted  according  to  my  wishes,  he  is  solely  en- 
titled to  the  performance  of  my  obsequies  and  to  inherit 
my  estate  after  my  death. 

4.  While  in  full'  possession  of  my  senses,  I  have  given 
of  my  own  accord  the  real  and  personal  properties,  and  my 
right  of  enjoyment,  &c.,  and  the  documents  relating  thereto, 
to  the  said  Yallinayagfim  Pillai,  and  he  has  received  and 
accepted  the  same.  Hence  he  holds  fiill  right  to  enjoy  them 
from  generation  to  generation,  as  long  as  the  sun  and  moon 
endure,  with  power  of  alienation  by  gift,,  sale  or  otherwise. 

5.  I  have  prepared  an  inventory  and  given  it  to  Valli- 
nfiyagam  Pillai  with  my  signature,  authorizing  him  to  re- 
deem such  part  of  the  property  which 'I  have  given  to  him 
as  has  been  mortgaged  by  me  to  repay  loans  for  which  I 
have  given  acknowledgments,  and  collect  the  debts  which 
ajre  owing  to  me.  Hence  none  but  he  has  any  interest  or 
right  in  respect  of  these  matters. 

6.  Finding  my  second  wife  Pachchd  behave  badly  and 
act  against  my  will,  I  have  for  some  time  put  her  away  and 
allowed  her  maintenance.  She  having  asked  me  through 
mediators  to  provide  for  her  maintenance  and  lodging  after 
my  death,  I  offered  to  pay  her  a  certain  sum  of  money  in 
full  of  all  demands  according  to  the  custom  of  our  caste : 
but  she  represented  that  ready  money  might  be  lost.  I  have 
therefore  resolved  to  allow  her  every  year  during  her  life  two 
cloths  and  six  kdtfais  of  paddy  for  her  maintenance  from  the 
produce  of  chirYSru-padugai  naiijey  land  measuring  ten  mar- 
fcals  and  five  measures  in  Nandiyirulan  Eattalai  irrigated  by 
Ariyappan  head-sluice,  and  to  build  for  her  residence  a  house 
in  a  space  of  3f  grounds  situated  in  the  eastern  side  of  the 
Pattirakfiliyamman  pagoda.  I  have  accordingly  given  instruc- 

81 
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1863.       tions  to  VallinSyagam  Pillai.   The  said  Pachchd  shall  only  re- 
^fj^N^^M  ^^^®  *^®  above  (allowance)  from  the  said  person,  but  she 
of  1862.     has  no  right  to  any  other  property. 

7.  Having  thus  appointed  Valliniyagam  Pillai  heir  to 
my  property,  so  as  to  leave  no  room  for  obstruction  or  fraud 
after  my  decease,  and  also  provided  for  the  maintenance  of 
Pachch^  my  second  wife,  I  shall,  in  order  to  prevent  Valli- 
n$yagam  Pillai  doing  any  injury  to  the  said  Pachch^  or  the 
latter  asserting  any  [claim]  to  my  property  after  my  death, 
prepare  and  send  a  petition  under  my  hand,  together  with 
the  report  of  the  karanam  and  other  mlrfcidArs,  through  a 
vakil,  to  the  ta'aluk,  referring  briefly  to  the  said  arrangement, 
and  soliciting  that  the  possessory  right  in  respect  of  property 
(paying  revenue)  which  is  entered  in  my  name,  may  be 
transferred  to  that  of  Vallin^yagam  Pillai. 

8.  The  said  VallinSyagam  Pillai  is  to  abide  by  the 
above  arrangements.  I  have  executed  this  will  for  the  pre- 
sent on  an  61ai  (*  palmleaf ')  in  my  own  writing,  and  in  pre- 
sence of  the  undersigned  witnesses^'a^,  so  that  no  fiaJse  claims 
and  objections  can  be  raised  by  others  after  my  death.  I  shall 
purchase  a  stamped  paper  and  have  this  will  engrossed  on  it. 

by  Vaikundam  Pillai," 
[Here  follow  the  signatures  of  four  witnesses.] 
There  was  no  finding  as  to  wheiJier  the  lands  were  an- 
cestral or  self-acquired.  The  plaintiff  was  the  testator's  fos- 
terson  and  grandson  of  his  sister,  but  not  in  the  line  of  his 
heirs.  The  testator  died  on  the  25th  October  1859  aiTie 
prole,  and  was  the  sole  surviving  male  member  of  his  family. 
But  he  was  survived  by  his  widow,  the  first  defendant. 
On  the  testator's  death  the  plaintiff"  took  possession  of 
his  property  and  held  the  same  until  1860,  when  he 
was  ousted  by  the  first  defendant  and  her  father  the  se- 
cond defendant.  The  plaintiff  now  sued  to  recover  this  pro- 
perty. The  District  Munsif  held  that  an  issueless  man  was 
under  the  HindA  law  competent  to  alienate  his  estate,  cit- 
ing T.  L.  Strange's  Manual  §  161(b)  and  6  Moo.  I.  A.  Ca.  309 

(a)  A  Hindti's  will  need  not  be  attested,  Muneherjee  Pestonjee  v.  Ka- 
rayen  Luxmon,  Bomb.  H.  C.  Original  Side  13tli  August  1863,  reported  in 
the  Gazette,  September  1,  1863,  and  see  Mt,  Jiookoomvur  v.  Mi,  JhuMkoo  1 
Borr.  202,  1  Mori.  Dig.  618.  Secus  in  the  case  of  Europeans :  Gardiner 
V.  Fell,  IJ.  &  W.  22. 

{b)  "151.  A  man  without  male  issue  may  alienate  his  immoveable 
property,  whether  ancestral  or  self-acquired,  at  will,  to  the  prejudice  of  all 
other  heirs.'* 
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and  that  a  will  might  be  confirmed  so  far  as  it  was  con-       ^863. 
sistent  with  Hind6  law  and  the  rest  of  it  set  aside  (Re-  ^^^^'11 
gulation  V  of  1829 ;  Elberling  Inheritance  §   289).     He    '^/isg'^- 
accordingly  decreed  for  the  plaintiff,  observing,  however, 
that  "the  provision  made  in  the  said  will  for  the  main- 
tenance of  the  first  defendant  is  sufficient  for  a  widow  in 
ordinary  life,  but  not  for  the  first  defendant,  who  is  still 
yoimg,   and  who  should   employ  a  servant   and  others." 
On  appeal  this  decree  was  reversed  by  the  Principal  $adr 
Amin,  who  held  the   will  invalid  under  Hindii  law,  and 
relied  on  T.  L.  Strange's  Manual  of  Hind'db  Law,  sections 
182,  183^a;  and  the  fatwds  of  the  pandits  of  the  late  §adr 
Court,  dated  respectively  the  19th  of  July  1852  and  the  23rd 
October  1853. 

Branson  {Sadagdpdchdrlu  with  him)  for  the  appellant, 
the  plaintiff. 

First,  as  to  the  law  before  Regulation  V  of  1829.  It  is 
clear  that  a  Hindu  in  the  position  of  the  testator,  without 
issue  and  the  sole  surviving  male  member  of  his  family, 
might  alienate  inter  vivos  his  property,  whether  ancestral 
or  self-acquired,  Strange's  Manual  ofHindii  Law  §  151 ;  and 
in  jYo.  3  of  1824  par.  32^6;,  the  late  Madras  §adr  Court 
was  of  opinion  "  that  imder  the  Hindd  law  a  man  is  autho- 
rized to  dispose  of  his  property  by  will,  which  under  the 
same  law,  he  could  have  alienated  during  his  survivorship, 
by  any  other  instrument."  That  was  a  case  of  ancestral  pro- 
perty. MvXraz  La^mia  v.  Chalekany  Vencata  Rama 
Jaggam/idka  IUyw(c)  decides  that  a  zamind^*  having  no 
issue  is  capable  of  alienating  by  deed  or  will,  a  portion  of  his 
estate  which  in  default  of  lineal  male  issue  would  vest  in  his 
wife.  [Scotland,  C.  J. : — ^That  was  a  case  of  self-acquired 
property.  It  appears  at  p.  56,  firom  the  case  put  to  the  Pan- 
dits, that  it  was  a  village  bought  by  the  zamind&r  at  a  pub- 
lic auction.] 

{a)  *'  182.  A  roan  may  in  his  lifetime  alienate  his  property  to  the  preju- 
dice of  his  widow,  leaving  her  the  means  of  maintenance :  out  he  cannot 
make  arrangement  that  such  alienation  shall  take  place  after  his  death, 
since  his  widow  would  be  entitled  to  what  he  died  possessed  (Sadr  'Ad(Qat 
Pandits  1 9th  Julv  1852). 

"  183.  It  follows  that  there  is  no  opening  for  the  operation  of  a  Hindu 
will.  The  assignment  not  completed  during  life  by  transfer  and  accept- 
ance, is  no  gift ;  and  after  deatn  the  law  of  inheritance  at  once  exerts  its 
power.** 

{b)  1  Select  Decrees  pp.  438,  449.     {e)  2  Moo.  I.  A.  C.  54,  58. 
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1863.  Regulation  V  of  1829,  &x  from  invalidating  Hindii  wiUs, 
^^^'^^P^^^'^:  expressly  recognises  them  so  far  as  they  may  conform  to  the 
V  1^62.  Hind6  law.  Section  4  enacts  that  "  wills  left  by  EQndiis 
within  the  territories  of  this  Government  shall  have  no  l^al 
force  whatever,  except  so  &r  as  their  contents  may  be  in 
conformity  with  the  provisions  of  the  Hindti  law  according 
to  the  authorities  prevalent  in  the  respective  provinces  in 
this  Presidency.  Such  wills,  are  not  mere  nullities,  $adr 
Proc.  26th  November  1829  :  Ibid.  10th  December  1832. 
In  Ndrayandsv&im  Chefti  v.  P.  ArunAchala  Cheffi,  a  decisioa 
in  the  late  Supreme  Court  upholding  the  will  of  one  P41ayan 
Kistnama  Chetti,  of  which  there  is  only  a  newspaper  report 
by  the  late  Master  Teed,  it  was  held  that  self-acquired  pro- 
perty might  be  bequeathed :  Proceedings  of  §adr  Court  4th 
October  1847 :  Regular  Appeal  No.  85  of  1859^a;  [Scot- 
land, C.  J. : — ^In  that  case  the  Court  went  on  the  ground 
that  the  instrument,  though  called  a  will,  was  not  one.] 
Special  Appeal  Fo,  67  of  1861,  rejected  20th  November 
1861 :  Special  Appeal  Fo.  656  of  1861(^6/  [Hollowat,  J.  :— 
That  is  no  authority  either  way.]  Doe  d,  Munnoo  Lollv,  Oopee 
DuU(c)y  Doe  d.  JuggomoTiun  Boy  v.  SreemvMy  Feemoo 
Do88ee(d),  Soorjeemoney  Doasee  v.  Denohundoo  MuLlic1c(e), 
"[Scotland,  C.  J.  referred  to  Sreemutty  Soorjeemoiiey  Dos- 
■see  V.  DenobuTidoo  Mullickff).  Branson :  That  case  has 
been  frequently  overruled  by  the  late  Madras  Sadr  Court]. 
Sonatun  Bysack  v.  Sreemutty  Juggut&wadree  Dosseefg), 
Fa^alutchmee  Urrvmal  v.  Oopoo  Fadaraja  Ohetty(h),  in 
which  case  the  Privy  Council  eajafi),  *'  It  must  be  allowed 
that  in  the  ancient  Hindd  law  as  it  was  understood  through 
the  whole  of  Hindustan^  testamentary  instruments,  in  the 
sense  affixed  by  English  lawyers  to  that  expression,  were 
unknown ;  and  it  is  stated  by  a  writer  of  authority  (Sir 
Thomas  Strange)  that  the  Hindti  language  has  no  term  to 
express  what  we  mean  by  a  will/}'/  But  it  does  not  neces- 
sarily follow  that  what  in  effect,  though  not  in  form,  are  tes- 
tamentary instruments,  which  are  only  to  come  into  opera- 
tion and  affect  property  after  the  death  of  the  maker  of  (lie 
;«)  M.  S.  D.  1860  p.  115.  (e)  Tayl.  &  Bell  341. 
'^ (/)  6Mo     -        - 


\b)  M.  S,  D.  1862,  p.  76.  (/)  6  Moo.  I.  A.  Ca.  226. 

[c)  Morton  ed.  Montr.  290.  Q)    8  Moo.  I.  A.  Ca.  66. 

(d)  Clarke's  Rnles  and  Orders  (A)    6  Moo.  I.  A.  Ca.  a09. 

SuD.  Court  Calcutta*  p.  105.  (i)     6  Moo.  L  A.  Ca.  344,  per  the 
(J    The  Tamil  word  \a  u^jrem  Right  Hon.  T,  Pembcrton  Leigh. 

'4Ffr;g9Bnh  marawuddatiaM. 
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instrument,  were  equally  unknown.     However  this  may  be,       i863. 
the  strictness  of  the  ancient  law  has  long  since  been  relaxed,  ^^^Y^^' 
tmd  throughout  Bengal  a  man  who  is  the  absolute  owner  of    o/'l862. 
property  may  now  dispose  of  it  by  will  as  he  pleases,  whe- 
ther it  be  ancestral  or  not.     This  point  was  resolved  several 
years  ago  by  the  concurrence  of  all  the  judicial  authorities 
in  CalouUa  as  well  of  the  Supreme  as  of  the  Sadr  Court. 
No  doubt  the  law  of  Madras  differs  in  some  respects,  and, 
amongst  others,  with  respect  to  wills  from  that  of  Bengal. 
But  even  in  Madras,  it  is  settled  that  a  will  of  property,  not 
ancestral,  may  be  good ;  a  decision  to  the  effect  has  been  re- 
cognised and  acted  upon  by  the  Judicial  Committee,  and  in- 
deed the  rule  of  law  to  that  extent  is  not  disputed  in  this 
<»i8e." 

Mayne  (with  him  Miller)  for  the  respondent. 

First.  A  series  of  authorities  in  the  late  Sadr  Court  of 
Madras  have  established  the  invalidity  of  a  will  in  a  case 
like  the  present.  Secondly,  the  present  case  is  distinguish- 
able from  the  Privy  Council  decisions.  Thirdly,  the  will  is 
bad  as  not  providing  sufficiently  for  the  testator^s  widow. 

As  to  the  first  point,  in  Special  Appeal  No.  74  of 
1851(a),  a  will  in  favour  of  the  testator's  foster-son  was  held 
bad :  see,  too,  Special  Appeal  No.  23  of  1851^6^  and  cases  there 
cited.  The  Hindik  law  merely  allows  of  alienation  with  imme- 
diate possession  and  does  not  permit  an  alienation  which  is 
only  to  take  effect  after  the  alienor's  death.  The  only  case 
where  a  will  is  valid  is  where  the  property  comprised  in  it 
is  given  to  the  very  persons  on  whom  it  would  have  de- 
volved legally  had  there  been  no  will. 

[Scotland,  C.  J. : — According  to  Mr.  Justice  Strange 
^'  a  man  may  bequeath  by  will  what  he  could  make  gift  of  in 
life.  It  is  to  this  extent  that  the  power  of  bequest  has  been 
aUowed^c^"] 

Secondly,  the  Privy  Council  decisions  are  distinguish- 
jbble.  In  Mulraz  Lachmia  v.  Chalekany  Vencata  Rama 
Jagganadha  Row(d),  the  devise  was  merely  a  confirmation 
of  a  gift  previously  made  by  a  man  having  no  lineal  heirs. 

(fl)  M.  S.  D.  1852,  p.  60. 

(b)  Ibid.  p.  111. 

(<?)  T.  L.  Strange's  Manual  of  Hindu  Law,  1st  cd.  p.  32. 

(rf)  2  Moo.  I.  A.  Ca.  54. 
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1868.       The  mere  fact  of  there  being  a  will  did  not  entitle  the  heir 
J  A.  No.  84  ^  ^^"^  ^^*  ^^  devisee  or  donee  on  the  ground  of  its  invali- 
°f  ^^^^'     dity.    Nagalvickmee  Ummal  v.  Oopoo  Nadaraja  Chettyfa), 
goes  &rther.    There  was  no  gift  followed  by  possession 
[Scotland,  C.  J. : — ^As  regards  the  limitation  of  the  testa- 
mentary power  there  seems  to  be  a  clear  distinction  between 
the  case  of  a  co-parcener  and  that  of  a  widow.     It  has  often 
been  stated  that  a  Hind6  cannot  dispose  of  property  by  will 
when  he  has  a  son,  because  the  son  immediately  on  his  birth 
becomes  a  co-sharer  with  his  father,  and  his  title  overrides 
the  testamentary  power.    But  a  widow  during  the  life  of 
the  husband  can  hardly  be  said  to  possess  more  than  a  right 
to  maintenance.     You  cannot  say  she  is,  lik^  the  son,  entitled 
to  an  estate  or  interest  in  the  corpus.]  In  Nagalutchw/ee 
UmmaVs  case,  the  Privy  Council  went  wholly  on  the  opinion 
of  the  pandits,  which,  as  appears  from  SpedcU  Appeal  N'o.  447 
of  1861(6)  was  afterwards  retracted  on  the  difference  being 
pointed  out  to  them,  between  alienation  with  transfer  of  pos- 
session in  the  party's  lifetime  and  testamentary  disposition 
by  will  to  take  effect  after  death.  [Scotland,  C.  J. : — There 
can  be  no  doubt  that  wills  were  not  known  to  the  old  Hindi 
law(c).     But  the  question  is  whether  they  may  not  now  be 
made  consistently  with  that  law  1  Their  beneficial  influence 
in  stimulating  the  circulation  of  property  and  quickening  the 
stagnation  of  Hindti  society  is  probably  not  doubted.]    In 
NagaXutchmee   Urrvmal  v.  Oopoo  Nadaraja  Chetty{a),  the 
point  as  to  the  property  not  being  ancestral  was  not  noticed. 

Thirdly.  In  Sonatun  Bymck  v.  SreemvMy  Juggut- 
aoondree  Do88ee(e)  the  Court  set  aside  so  much  of  the 
will  as  operated  to  bar  the  right  of  a  widow  of  one 
of  the  testator's  sons.  In  Special  Appeal  No.  352  of 
1860(7^  a  will  made  during  the  lifetime  of  the  widow 
of  the  son  of  the  testatrix  was  held  invalid.  And  in 
Special  Appeal  No.  3  of  1861  (gr)  it  was  held  that  a 
testator   could   make   no   will   to  the    prejudice    of   his 

(a)  0  Moo.  I.  A.  Ca.  309,  S.  C.  before  the  late  Sadr  Court  M.  S.  D. 
1851,  D.  226. 

(6)  Sloan's  Judicial  and  Land  Kcvenue  Code  i.  443  §  12. 


(cS  "  In  Hindu  law  there  is  no  such  thing  as  a  true  will.    Tlie  pbco 
d  by  Wills  is  occupied  by  Adoptions."  H.  T 
chap.  VI. 


filled  by  Wills  is  occupied  by  Adoptions."  H.  S.  Maine's  Ancient  Law, 


ie)  8  Moo.  I.  A.  Ca.  165. 
(/)  M.  S.  D.  1861,  p.  67. 
(j/)  M.  S.  D.  1861,  p.  147. 
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widows.  Special  Appeal  No,  [447  of  lS61(a).     [Scotland,  ^^^186»^.^^^ 
C.  J.  : — It   waa    there    said   that   the    Privy    Council    in  s.  1  No.  S4 
Nagahitchmee  UmmaVs  case  went  on  the  opinion  of  the  pan-  — ^  ^^^^- 
dits  which  they  had  since  retracted,     K  indeed  the  Privy 
Council  had  gone  solely  on  that  opinion,  there  might  be 
something  in  the  observation.     But  all  the  cases  and  regula- 
tions were  cited  before  the  Privy  Council,  and,  if  I^may 
say  so,  the  decision  was  most  satisfactory.] 

In  the  cases  before  the  Privy  Council,  reported  in  the 
second  and  the  sixth  volumes  of  Moore,  ample  provision  was 
made  for  the  testator's  widow :  in  the  present  case  the 
testator's  will  merely  contains  a  direction  to  give  his  widow 
two  cloths  a  year  and  six  k6ttais  of  paddy,  and  this  has  been 
found  insufficient.  If  a  will  does  not  provide  sufficient 
maintenance  for  the  testator's  widow  it  is  bad  in  part,  and  if 
bad  in  part  it  is  bad  in  toto. 

[Scotland,  C.  J.  referred  to  No.  3  of  lS24ifbJ. 

Mayne,  That  case  was  decided  before  Regulation  V 
of  1829  was  enacted. 

Scotland,  C.  J. : — That  does  not  alter  the  question 
much.  That  Regulation  is  rather  enabling  than  disqualify- 
ing. It  would  have  been  absurd  to  make  such  a  Regulation 
if  a  Hindii  will  were  merely  waste  paper.] 

Branson  replied.  In  Special  Appeal  No,  74  of  185 If  c/ 
the  testator  merely  attempted  to  constitute  a  foster-son 

(a)  Not  reported  save  thus,  in  a  note  in  Sloan's  Judicial  and  Bewtme 
Code,  I.  p.  443 :  "  In  this  case  the  circumstances  were  exactly  like  those  in  the 
case  before  the  Privy  Council.  Petitioner's  divided  cousin  died  leaving  a 
widow  pregnant,  and  made  his  will  in  favour  of  petitioner,  providingior 
widow  and  child,  if  daughter,  and  if  son,  bequeathing  the  whole  to  son. 
If  daughter  to  get  her  married  and  a  portion  for  her.  The  widow  to  en- 
joy for  life  and  after  her  death,  in  default  of  son,  estate  to  descend  to  pe- 
titioner. In  special  appeal  the  above  case  was  relied  on.  Decision  by 
Court  (Messrs.  Strange  and  Frere).  "  We  reject  this  appeal.  The  Privy 
Council  go  wholly  on  the  opinion  of  the  pandits,  which  tney  (the  pandits) 
have  since  retracted  on  difference  being  pointed  out  to  them  between 
alienation  with  transfer  of  possession  in  the  party's  lifetime  and  testamen- 
tary disposition  by  will  to  take  effect  after  death."  Special  Appeid  No. 
447  of  1861,  3rd  August  1861,  extracted  from  Mr.  Branson's  Auinuscript 
Notes.  In  a  miscellaneoQs  case,  in  every  respect  precisely  similar  to  that 
noticed  in  No.  11  [RanUoonoo  Mullick  v.  Bamgopaul  MulOck  1  Mori.  Dig. 
39,  615  affirmed  1  Knapp  245]  wliich  was  relied  on  as  an  authority, 
the  Court  followed  the  latter  ruling.  Civil  Petition  No.  225  of  1861,  31st 
August  1861,  Messrs.  Phillips  and  Frcre.    (Vide  note  2.)" 

{b)  1  Scl.  Dec.  438.  (r)  M.  S.  D.  1852,  p.  60. 
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186S.        (which  relationship  ELindii  law  does  not  recognise)  and  make 

i  Feb.2,JprU  27.  o         / 

I  5.  J.  No.  81   *  "^^  accordingly.  [HoLLoWAY,  J. : — ^The  devisee  in  that  case 

I  ^  ^^^^-      could  not  take  as  foster-son :  therefore  he  took  nothing :  that 

I  is  the  effect  of  Special  Appeal  No,  74  of  1851].    Special 

Appeal  No.  23  of  1851  merely  decides  that  a  Zamlnd4r*s 

will,  which  purports  to  confer  upon  his  widow  a  beneficial 

I  interest  more  than  a  suitable  maintenance,  is  void  as  against 

[  his  adopted  son.     In  Muhuz  Lachmia'a  case(a),  there  was 

no  gift  before  the  testator's  death.  In  Special  Appeal  No. 
352  of  1860,  the  testatrix,  the  widow  of  the  plaintiff's  pater- 
nal uncle,  had  adopted  a  son  whose  widow  was  alive  when 
the  will  was  executed.  Special  Appeal  No.  3  of  1861  was 
an  ex  parte  case.  In  Special  Appeal  No.  299  of  1861,  the 
testator  had  sons,  and  could  not  therefore  without  tlieir  con- 
sent devise  any  part  of  his  immoveable  property.  In  Nagor 
Ivickmee  UmmaVa  case  maintenance  was  amply  provid- 
ed. Here  the  provision  is  scanty.  But  where  are  you  to 
draw  the  line  ?  In  Sonatun  ByaacKa  case  the  maintenance 
was  insufficient,  but  the  will  was  not  therefore  set  aside. 
See  8  Moo.  I.  A.  Ca.  87. 

The  testator  having  no  male  issue  had  entire  dominion 
over  his  immoveable  property,  whether  self-acquired  or  an- 
cestral. [Scotland,  C.  J. : — There  is  no  finding  whether  or 
not  the  property  in  the  present  case  is  ancestral  or  self-ac- 
quired ;  but  the  presumption  is  that  it  is  ancestral.]  If  he  had 
entire  dominion  over  the  property  he  might  well  devise  it 

Cur,  adv.  vuU. 

On  the  27th  of  April  the  judgment  of  the  Court  was 
delivered  by 

Scotland,  C.  J. : — ^This  is  a  special  appeal  against  the 
decree  of  the  Principal  §adr  Amin,  reversing,  upon  appeal, 
the  decree  of  the  District  Munsif ;  and  the  question  which 
we  are  now  called  upon  to  decide  is,  whether  or  not  the  in- 
strument in  writing  found  to  have  been  executed  by  Sri 
Vaikun^am  Pillai  deceased,  on  the  27th  August  1859  in  fa- 
vour of  the  plaintiff  (the  special  appellant),  has,  under  the 
circumstances  of  this  case,  a  valid  operation,  in  law,  as  a 
will.  We  are  of  opinion  that  our  judgment  must  be  in  the 
affirmative. 

(a)  2  Moo.  I.  A.  Ca.  65. 


vallina'yagam  pijq^  r.  pachchk'.  335 

The  material  facts  we  must  take  to  be  that  the  plaintiff  1863. 
is  the  matemalgrand-nephew  of  the  deceased  Sri  Vaikjindam,  ^!f'^'^^^^^- 
and  was  living  with  him  at  his  death,  and  upon  his  death,  o/i$^2, 
entered  upon  the  possession  and  enjoyment  of  the  property 
left  under  the  will,  and  so  continued  until  dispossessed  by 
the  first  and  second  defendants.  That  Sri  Vaikundam  died 
without  having  had  any  issue,  and  leaving,  so  far  as  appears, 
a  widow  (the  first  defendant)  his  only  other  surviving  rela- 
tion. As  to  the  fdctum  of  the  will  there  is  no  doubt,  and  it 
contains  an  express  provision  for  the  maintenance  of  the 
first  defendant,  as  the  deceased's  widow ;  and  this  provision 
the  District  Munsif  considers  in  his  judgment  to  be  suffici- 
ent for  a  widow  in  ordinary  life,  and  there  is  nothing  stated 
to  the  contrary  ux  the  judgment  of  the  Principal  S&dr  Amin. 
What  the  District  Munsif  adds  as  to  the  extra  allowance 
that  he  thinks  required  by  the  youth  of  the  widow  and  for 
the  consequeTVt  employment  of  servants  and  others,  cannot, 
we  think,  be  regarded  upon  the  present  question  as  qualify- 
ing the  effect  of  his  finding  in  respect  of  the  sufficiency  of 
the  maintenance  provided  for  by  the  will. 

The  Principal  §adr  AmIn  has  very  properly  dealt  with 
the  written  instrument  as  a  will  and  not  as  a  gift  inter  vivos. 
It  is  clear  that  the  plaintiff  acquired  no  title  or  interest  of 
his  own  in  the  property  imtil  after  the  death  of  Sri  Vaikun- 
dam ;  and  he  must  fail  in  the  suit  if  the  instrument  has  no 
legal  validity  as  a  will,  or, — ^to  state  more  generally  the  point 
involved  in  the  case,and upon  which]the  judgment  of  the  Prin- 
cipal $adr  Amin  rests, — ^if  by  law  a  Hindii  cannot  make  an 
alienation  of  his  property  to  take  effect  after  his  death. 
That  the  text-books,  commentaries,  and  digests  of  the  Hindii 
law  nowhere  directly  recognize  the  disjwsal  of  property  by 
a  will  to  take  effect  after  death,  and  that  its  varied  rules  as 
to  inheritance  and  succession  to  property  seem  all  opposed 
to  the  exercise  of  such  right,  are  now  accepted  facts  sup- 
ported by  the  concurrence  of  numerous  authorities.  But, 
notwithstanding  this,  it  is  also  an  undoubted  fact  tl^t  for 
many  years  wiUs  have  been  very  generally  adopted  and  in 
use  amongst  Hindtk  in  this  as  well  as  the  other  Presidencies, 
and  have  been  given  effect  to  by  the  Courts  of  Justice,  and 
by  the  course  of  decisions  in  Bengal  to  a  very  wide  extent 

under  the  school  of  law  prevailing  there. 

T  1 
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1863.  In  the  late  Supreme  Court  of  Madras,  the  cases  in  which 

&2no,u  ^fca^i^^i^^y  dispositions  of  property  have  been  held  valid 
v_^?^??__  and  given  effect  to,  and  the  whole  course  of  practice  of  the 
Court,  have  for  some  time  put  it  beyond  question  that,  so 
far  as  its  local  jurisdiction  (now  that  of  the  High  Court) 
extended,  a  Hindii  might  make  a  valid  alienation  by  will. 
Whilst  Sir  Thomas  Strange  was  Chief  Justice,  the  question 
of  the  validity  of  a  will,  so  far  at  least  as  it  disposed  of  self- 
acquired  property,  appears  to  have  been  raised,  though  not 
decided.  But  not  long  afterwards  such  a  will  was,  it  ap- 
pears, held  valid  in  the  case  of  P.  Karramsv&nti  Chetfi  and 
others  v.  P.  Arunachella  Chetti  and  others :  see  the  first 
volume  of  that  learned  Judge's  work  on  Hindfi  law,  page 
267  and  page  268  note  2(a).  A  printed  copy  of  the  judg- 
ment in  that  case  (delivered  on  the  8th  February  1832)  from 
a  manuscript  note  of  the  late  Master  in  Equity,  has  been 
furnished  to  us  by  the  learned  counsel  for  the  appellant, 
and  from  that  it  appears  that  the  decision  of  the  Court, 
after  a  review  of  previous  decisions,  was  clearly  in  fevour 
of  the  right  to  make  a  will  disposing  of  self-acquired  pro- 
perty, and  in  upholding  the  partioular  bequests  in  the  will, 
the  Court  appears  to[have  proceeded  by  analogy  to  what  they 
considered  to  be  the  Hind6  law  regulating  gifts  inter  vivos. 
Since  this  case  it  does  not  appear  to  have  been  doubted  that 
a  Hind6  might  dispose  of  property  by  will,  and  wills  have 
constantly  been  admitted  to  proof,  and  effect  given  to  the 
limitations  and  bequests  they  contained.  There  does  not, 
however,  appear  to  have  been  any  subsequent  decision  of 
the  Supreme  Court  upon  the  point  of  the  extent  to  which 
the  power  of  the  disposal  by  will  may  be  exercised. 

Looking  next  to  the  decisions  of  the  late  §adr  Court  of 
Madras,  the  two  earliest  seem  to  be  No,  7  of  1823  and  No.  3 
of  1824^6/  The  former  was  the  case  of  ancestral  property, 
and  the  Court  held  that  it  was  not  competent  to  dispose  of 
the  whole  of  such  property  so  as  to  deprive  an  elder  brother 

(it)  "  Since  the  publication  of  the  first  edition  of  this  work,  the 
Supreme  Court  at  Madras  has  sustained  a  will  by  a  Hindti  so  far  as  the 
property  conveyed  by  it,  having  been  of  the  testator's  acquirement,  was 
bequcatiicd  for  the  performance  of  religious  ceremonies ;  considering  it, 
even  at  that  Presidency,  to  be  too  late  to  determine  that  a  Hindu  cannot 
make  a  will ;  and  holding  the  one  in  question  not  to  be  liable  to  be  decro- 
rd  void,  on  the  ground  of  its  being  superstitious.— JSr  rehOont  Sir  Ralph 
Palmer  C.  J." 

(*)  Sadr  'AdtUat  Select  Decrees,  pp.  406,  488. 
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of  hia  right  as  legal  successor.  In  the  other  case  the  title  of  186S. 
the  appellants  claiming  against  the  testator's  widow  depended  ~s^l^?Ai 
exclusively  upon  the  validity  of  the  will,  the  property  being  _J?^L1???:__ 
self-acquired ;  and  the  Court  upheld  the  validity  of  the  will 
on  the  broad  ground  that  '*  a  man  is  authorized  to  dispose 
of  his  property  by  will  which,  under  the  same  law,  he  could 
have  alienated  during  his  survivorship  by  any  other  instm- 
ment."  Upon  this  ground  these  two  decisions  are  quite 
consistent ;  and  the  fair  effect  of  both  as  authorities,  we  think 
is  that  a  Hind6  might  by  will  govern  the  disposition  of  hia 
self-acquired  property  after  his  death ;  but  that  the  power 
to  do  so  could  not  be  exercised  beyond  the  power  of  gift  or 
alienation  which  by  law  he  possessed  during  his  life.  So  far 
this  is  in  accordance  with  the  law  as  stated  in  the  decision  of 
the  late  Supreme  Coui'i  These  seem  to  have  been  well-con- 
sidered cases,  and  we  cannot  consider  the  decision  in  No.  65 
of  1844f(a),  as  affecting  the  authority  of  the  later  of  the  two 
eases.  But,  further,  we  find  this  Adew  of  the  law  was  sup- 
ported upon  appeal  to  the  Privy  Council  in  1838,  in  Mulrauz 
Lackmia  v.  C.  Venkata  Bcma  Jagganadha  Bow(b), 

Then  the  Regulation  V  of  1829,  passed  after  the  Sadr 
decisions  just  referred  to,  although  expressed  in  somewhat 
obscure  language,  does  certainly  recognize  the  giving  legal 
force  and  operation  to  Hind6  wills  as  such ;  and  to  its  provi- 
sion as  to  conformity  with  Hindu  law,  greater  effect  can- 
not be  given  than  that  which  decided  cases  warrant. 

Had  the  case  stood  here,  we  sljould,  probably,  upon  the 
w^eight  of  authority,  so  fiw,  have  formed  the  same  opinion  as 
we  now  do.     But  we  have  further  a  decision  of  the  Court  of 
appeal  of  last  resort  in  the  case  oi  NagalutchvnjRe  Ummal  v. 
Oopoo  Nadaraja  Chetty  arid  otheT8{c),  directly  supporting 
the  will  in  question.     There  the  property  was  both  ancestral 
and  self-acquired,  and  the  deceased  left  a  daughter,  but  no 
male  issue  :  the  appellant  (his  widow)  then    pregnant,  af- 
terwards gave  birth  to  another  daughter.     His  other  rela- 
tions whom  he  maintained  were  a  grand-mother  and  aunts. 
The  will  provided  proportionately  for  the  maintenance  of  the 
widow  and  daughters  and  the  other  female  relations,  and 
contained  bequests  to  charitable  purposes.  The  plaintiff's  (ap- 

(«)  2  S*dx  'Adikt  Dec.  79.  (b)  2  Moo.  I.  A.  C.  54. . 

(e)  e  Moo.  I.  A,  C,  309. 
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1863.  pellant's)  claim  as  heir  was  upon  the  ground,  amongst  others, 
^t.j'^No^sI  ^^^^  ^^^  deceased  was  utterly  incompetent  to  dispose  of  the 
o/'l86g.  property  by  will.  The  Civil  Judge  took  the  opinion  of  the 
pandits  of  the  §adr  Court,  and  their  opinion  was  that  the 
will  was  "  valid  under  the  Hindi  law,"  and  accordingly  he 
decided  in  favour  of  its  validity.  And  in  affirming  this  de- 
cision, the  Sadr  Court,  in  their  judgment,  say,  that  the 
Court  had  referred  to  all  the  authorities  quoted  by  the  ap- 
pellant and  found  that  although  the  opinions  regarding  wills 
of  Hindiis,  generally,  were  conflicting,  yet  that  the  majority 
were  against  the  argument  of  the  appellant ;  and  after  citing 
the  case  of  Ramtoonoo  MuUick  v.  Ramgapaul  Mulli€k(a), 
and  referring  to  the  distinct  opinion  given  by  the  law-offi- 
cers of  the  Court,  they  further  observe  that  the  argument  of 
the  appellant  that  the  will  was  not  recognizable  under  Be- 
gulation  V  of  1829,  could  not  be  sustained.  A  petition  for 
a  review  of  judgment  appears  to  have  been  unsuccessfully 
presented.  The  case  was  afterwards  fully  argued  before  the 
Privy  Council,  and  all  the'decisions  and  authorities  as  well  as 
the  distinction  between  ancestral  and  self-acquired  property 
appear  to  have  been  referred  to  and  discussed  on  both  sides; 
and  in  the  considered  judgment  of  the  Judicial  Committee, 
their  Lordships  point  out  that  the  strictness  of  the  ancient 
Hindti  law  had  long  since  been  relaxed ;  and  after  referring 
to  the  difference  between  the  law  in  Bengal  and  that  of 
Madras,  they  expressly  recognize  its  being  settled  by  the 
Sadr  decision  in  No.  3  of  1824  and  that  of  the  Judicial  Com- 
mittee upon  appeal  in  1838  (ante),  that  in  Madras  a  wiU  of 
property  not  ancestral  might  be  good,  and  affirm  the  decree, 
without  however  expressing  any  decision  upon  the  general 
question  as  to  the  right  to  dispose  by  will,  being  co-exten- 
sive with  the  right  of  disposal  by  act  irUer  vvoos. 

We  have,  then,  the  decisions  of  the  highest  Court  of 
Appeal,  establishing^  in  affirmance  of  the  decrees  of  the  $adr 
Court,  that  the  Hindiii  law  in  Madras  does  admit  of  the  tes- 
tamentaiy  disposition  of  property  both  ancestral  and  self- 
acquired:  the  last  decision  is  directly  applicable  to  the 
circumstances  of  this  case ;  and  confirmed  as  well  as  govern- 
ed in  our  opinion  by  its  authority,  we  are  clearly  brought 
to  the  conclusion  that  the  will  in  question  is  valid«     It  is 

(a)  1  Morley,  Dig.  39,  Maon.  Con^,  H,  L,  340 :  reported  in  1  Knuppi  S45 
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not  necessary  for  us  here  to  consider  and  lay  down  any  ge-        1868. 
neral  rule  as  to  how  far  or  under  what  other  circumstances   1 '  1^^^' 

£K  A.  No.  84 

the  law  gives  to  a  Hindii  the  power  of  disposal  by  will,  of  1862. 
But  we  may  observe,  that,  now  that  the  legal  right  to  make 
a  will  is  settled,  there  seems  nothing  in  principle  or  reason 
opposed  to  the  exercise  of  the  power  being  allowed  co-extei^- 
sively  (as  stated  in  some  of  the  cases,  and  forcibly  urged  in 
NixgahUchTriee  Ummal  v.  Gopoo  Nadaraja  Chatty)  with  the 
independent  right  of  gift  or  other  disposal  by  act  inte'F  vivos, 
which  by  law  or  established  usage  or  custom  having  the 
force  of  law,  a  Hindii  now  possesses  in  Madras.  To  this  ex- 
tent the  power  of  disposition  can  reasonably  be  considered 
to  be  in  conformity  with  the  respective  proprietary  rights  of 
the  possessor  of  property,  and  of  heirs  and  co-parceners,  as 
provided  and  secured  by  the  provisions  of  the  Hindii  law. 

The  late  case  of  Sonatun  By  sack  v.  Sreemutty  Jv^gut- 
Boondree  Do88ee(a)  was  relied  upon  by  the  respondent  as  a 
decision  of  the  Judicial  Committee  opposed  to  the  authority 
of  Nagalvichmee  Ummal  v.  Gopoo  Nadaraja  Chetty  and  « 

others,  because  the  right  there  claimed  by  the  son's  widow 
as  heir  was  upheld.  But  we  think  the  effect  of  the  decision 
is  quite  otherwise.  It  expressly  recognizes  and  confirms  the 
legal  right  to  make  a  wiU  (the  extent  of  the  power  of  dis- 
position being  regulated  by  the  Hind6  law ;)  and  gives  efiTect 
to  the  intention  of  the  testator  so  fSar  as  it  was  to  be  ascer- 
tained from  the  terms  of  the  will.  In  the  judgment,  it  is 
distinctly  stated  sa  the  ground  of  the  decision  as  to  the 
widow's  right,  that  the  will  was  silent  upon  the  disposition 
of  the  property  in  the  event  of  the  death  of  a  son  leaving 
no  issue  male,  and  therefore  the  son's  share  was  descendible 
to  the  heir  to  whom  it  would  go  in  the  absence  of  any  pro- 
vision made  by  the  will.  On  behalf  of  the  respondent  we 
were  further  pressed  with  a  very  late  Special  Appeal  case, 
No.  447  of  1861,  in  which  the  §adr  Court  had  come  to  a  de- 
cision directly  contraiy  to  their  former  judgment  and  the 
decision  of  the  Judicial  Committee  in  Na^gaivichTnee  Ummal 
V.  Gopoo  Nadaraja  Chetty.  The  only  report  of  the  case  is  a 
manuscript  note  of  Mr.  Branson  and  a  note  in  Sloan's  Jvdi^ 
dal  a/nd  JRevenue  Code,  p.  443,  and  the  sole  ground  of  the 
dedsion  seems  to  have  been  the  retractation  by  the  pandits 

(tf)  8  Moo.  I.  A.  C.  66. 
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1863.  of  their  former  opinion,  upon  being  pointed  out  the  differ- 
k  A  No  84*  ^^'^  between  alienation  in  the  party's  lifetime  and  disposi- 
</i862.  tion  by  will.  It  is  hardly  to  be  suj^sed  that  the  pandits 
were  not  fully  aware  of  this  distinction,  so  often  before  re- 
ferred to,  when  they  gave  their  first  opinion,  and  therefore 
difficult  to  see  any  safe  ground  for  relying,  so  authoritatively 
and  entirely  as  the  Court  seems  to  have  done,  on  their  alter- 
ed opinion.  Great  confusion  and  uncertainty  in  the  law,  we 
fear,  would  be  the  residt  if  the  mere  expression  of  a  change 
in  opinion  by  the  native  law-officers  of  the  CJourt,  were  a 
sufficient  ground  for  departing  from  the  deliberate  judgment 
of  a  last  Court  of  Appeal.  We  are  unable  to  i-egard  the 
case  as  a  satisfactory  one,  and  are  of  opinion  that  no  effect 
can  properly  be  given  to  the  decision  as  an  authority  against 
the  validity  of  the  will  in  the  present  case.  It  is  not  neces- 
sary to  observe  on  the  other  not  satisfiujtorily  reported  deci- 
sions referred  to :  but  as  to  the  cases  at  pages  67  and  147  of 
the  Sadr  decisions  of  1862,  we  may  say  that  the  remarks,  so 
far  as  we  can  gather,  seem  to  be  based  upon  there  being  no 
•  provision  made  in  the  particular  wills,  for  the  testators'  wi- 

dows. And  as  to  this  we  would  observe  that  it  is  imneces- 
sary  in  this  case  to  express,  and  we  must  not  be  supposed  to 
have  expressed,  an  opinion  that  a  will  otherwise  valid  would 
be  rendered  invalid  by  the  omission  of  such  a  provision. 

In  accordance,  then,  with  what  we  consider,  upon  the 
cases  and  the  authority  of  the  highest  judicial  decisions,  to 
be  now  the  law,  our  judgment  is  that  the  will  in  this  case  is 
valid,  and  that  consequently  the  decree  of  the  Principal  §adr 
Amin  must  be  reversed.  The  case,  however,  is  one  in  which 
the  parties  should,  we  think,  respectively  bear  their  own 
costs  of  the  appeal. 

Appeal  allowed. 
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appellate  Surisf^irtiou  («) 

Regular  Appeal  No.  21  vf  1862. 

ViimA'cHALA  Na'tta'n Appellant 

Ra'masva'Mi  NayKKA3S[  and  others Re^ponderUa. 

The  ascertainment  of  tlie  amotint  of  daiaiages  is  a  necessary  prelimi- 
liary  to  a  decree  tinder  Act  VIII  of  1 859,  sec.  1 92  for  s|)edfic  performance 
t)f  a  contract  and  payment  of  damages  as  an  alternative  in  case  of  non-per- 
formance. 

The  application  of  the  'doctrine  t)f  specific  performance  to  partner- 
ships is  goiverned  by  the  same  rules  as  those  whicli  govern  it  in  other  cases. 

There  are  only  two  classes  of  cases  in  which  specific  performance  of 
an  agreement  to  enter  into  a  partnership  has  been  decreed:  first,  where  the 
parties  have  agreed  \o  execute  some  fonnal  instrument  which  would  con- 
fer rights  that  would  not  exist  unless  it  was  executed ;  secondly,  where 
there  lias  been  an  agreement,  which  has  come  to  an  end,  to  carry  on  a  joint 
adventure,  and  the  decree  that  the  agreement  is  valid,  prefaced  by  the 
tleclaratioft  that  the  ^contract  ought  to  ise  specific^ly  performed,  is  made 
merely  as  the  foundation  xK  a  decree  for  an  account. 

Injimction  granted  to  restrain  a  partner  from  excluding  his  co-partner 
from  the  partnership-business  and  from  dokig  &ny  act  to  prevent  its  being 
carried  on  according  to  the  articles. 

THIS  was  a  regular  appeal  from  the  decision  of  E.  W.      j}^^\ 
Bird,  the  Civil  Judge  of  Negapatam,  in  Original  Suit  "rTaTno^ 
No.  4  of  1862.    The  suit  was  brought  by  R&nasvfeii  Nayk- .     o/i862._ 
kan  and  two  others  against  the  appellant  and  another  to 
compel  specific  performance  of  an  agreement  in  Tamil,  dated 
21st  June  1861,  by  which  the  parties  contracted  to  work  in 
partnership  an  ibk^ri  farm  for  the  ta'aluks  of  Negapatam 
and  NinilSm,  which  was  to  continue  for  five  fa§lls  firom 
fesli  1271  (A.  D.  1861),     The  following  is  a  translation  of 
the  agreement : — 

**  Kavl  entered  into  between  M,  Rdmasvdmi  Naykkan,  K. 
VairaTHAittii  PiUai,  V4lv,  Mudaliydr  and  Virddchala 
Kdffdm,  residing  at  Vilippdiaiyan  on  the  27ik  June  1861. 

**  As  E.  Yird&chala  N^tt^  obtained  in  a  public  sale  the 
lease  of  toddy  and  liquor  in  the  two  ta'aluks  of  Negapatam 
and  N&iilikm  for  five  years  firom  fasli  1271  to  1275  and  gave 
it  to  us,  the  said  four  persons  at  \  pahgu  each,  and  as  we 
accepted  the  same,  the  affairs  thereof  shall  be  transacted  by 
each  of  us  upon  his  own  responsibility  in  the  manner  below 
described, 

(«)  Present  Scotland,  C.  J.  and  HoUoway,  J. 
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1863.  "  Rimasvfimi  Naykkan  should  remain  in  the  kachhahri 

n  aJno  21  ^^  ^^  kasbS  village  of  Vilippajaiyan  and  not  only  cause  the 
^1862.  money  collected  evety  day  in  the  kasbfi  village,  as  also  in 
Kllv^iir,  Tiruvariir,  N&nilAm  and  KucJuvlSsal,  to  be  en- 
tered in  the  memo,  of  ready  money  collection  after  it  is  ex- 
amined by  the  shroff,  and  a  balance  sheet  completed  for  the 
same  every  night,  but  also  keep  it  in  the  chest,  and  at  the 
end  of  the  month,  prepare  a  tukka^i  accoxmt  showing  the 
whole  amount  so  collected.  He  should  pay  off  the  kist  on 
the  said  two  ta'aluks  at  the  end  of  each  month,  and  make 
pa3rment  to  the  establishment  on  the  5th  of  the  following 
month.  Honest  and  clever  servants  must  be  selected  on  ex- 
amination for  employment  in  the  kasb£  kachhahri  and  in 
the  godowns.  The  servants  found  guilty  of  &aud  shall  on 
proper  enquiry  be  punished  either  by  fine  or  by  removal, 
as  the  crime  may  deserve,  and  new  hands  taken  in  their 
room.  The  said  Rimasv^mi  Naykkan  should  also  attend  to 
the  ready-money  income  and  disbursement. 

'*  V^u  Mudaliyfir  will  have  to  remain  with  (him)  and  ex- 
amine the  memorandum  of  ready  money  collections  made  in 
the  kasbi  vilkge  and  other  places  every  day.  He  will  also 
check  the  accounts  kept  by  the  shroff  for  the  same,  and 
sign  the  memos,  of  ready  money,  and  of  the  amount  collected 
and  the  balance-sheet  which  will  bear  the  signatures  of  the 
kuruppu  and  kaiy^i  vamams  and  of  the  shroff.  E£masviimi 
Naykkan  also  should  sign  every  night  the  balance-sheet 
showing  the  amount  in  the  chest  under  his  custody. 

''  K.  Yairamuttu  Pillai  and  V ird&chala  N<tt^  shall  ap- 
point servants  to  collect  money  in  Kljv^6r,  Tiruvarfir,  Nini- 
ULm  and  Kuduvfeal  ta'aluks,  and  in  so  doing,  they  should 
select  on  examination  clever,  honest  and  trustworthy  servants 
to  be  in  the  godown  in  the  kasbd  village  of  N&nildm.  They 
shall  give  strict  orders  to  the  k&ryag&rs,  kamams  and  peons, 
who  are  appointed  to  collect  money  daily  from  the  shops  re- 
garding the  opening  of  the  shops  in  the  places  mentioned  in 
the  list,  and  the  purchase  of  jaggery  and  other  ingredients  to 
prepare  liquor  in  the  godown.  The  money  collected  in  one 
day  must  be  called  for  the  following  day  in  the  local  kach- 
hahri and  as  soon  as  all  the  collections  are  received,  a  parti- 
cular memo,  and  balance-sheet  must  be  prepared  and  check- 
ed once  in  two  days  and  sent  to  the  kachhahri  in  the  kasbft 
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village  of  Velippolyum.    If  the  karyag&rs,  kamams  and  peons       1868. 
appointed  for  the  collection  of  money  shall  be  found  guilty  ^  J^^^  '^i 
of  fraud  on  proof,  they  may  be  punished  by  fine  or  removal     qfii^2. 
as  the  crime  may  deserve. 

''  Money  shoxdd  be  received  from  the  kachhahri  in  the 
Yiljrppolyam  village  one  the  5th  of  every  month,  and  distri- 
buted among  the  servants  on  account  of  their  wages  for  the 
previous  month  on  their  signing  the  receipt  prepared  on  a 
paper  for  all  of  them,  and  as  soon  as  the  payment  is  over,  the 
said  receipt  will  be  forwarded  to  the  kasba  kachhaliri  here. 

"  The  ready  money  collected  in  the  kasba  village  must 
at  first  be  brought  and  entered  in  the  accounts  here,  and 
then  received  for  distribution  among  servants  there.  No 
payment  whatever  shall  be  made  out  of  such  collection  there 
previous  to  the  registry  of  the  same  in  the  accounts  here. 

"  MuchalkSs  shall  be  obtained  from  persons  having  toddy 
and  arrack  shops  under  &m6m  or  Sark&r  management  accord- 
ing to  the  accompanying  form,  and  forwarded  to  the  kasbi 
kachhahri  hereof;  documents  should  be  obtained  from  the 
servants  employed  for  the  collection  of  money,  and  ready 
money  security  taken  from  the  shroff.  If  these  servants  be 
found  guilty  of  fraud  in  money  affairs,  an  enquiry  should  be 
made  into  the  matter,  and  if  the  fraud  is  proved,  a  report 
should  be  made  of  the  same  to  authority  who  will  pimish  the 
offender  suitably." 

On  the  20th  July  1861,  in  consequence  of  a  default  (for 
which  none  of  the  parties  were  to  blame)  in  regard  to  the 
payment  of  the  deposit-money  for  the  NdniUm  ta'aluk,  the 
fiurm  of  the  latter  was  re-sold  by  the  Collector  and  purchased 
by  the  second  defendant,  one  of  the  contracting  partners  in 
the  document  A.  The  first  defendant  by  his  answer  admitted 
that  the  agreement  had  been  entered  into  between  the  par- 
ties, but  submitted  that  A  had  been  cancelled  by  the  re-sale 
by  the  Collector,  on  the  20th  July  1861  of  the  Sbkiri  farm 
of  NibiiUm  ta'aluks,  and  that  consequently  there  had  never 
been  a  partneFship  between  the  plaintiff,  the  second  defend- 
ant and  himself.  The  Civil  Judge  delivered  a  judgment 
firom  which  the  following  is  an  extract. 

V  1 
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1868.  '<  The  question  now  arises  whether  this  court  can  award 

MoiM  11. 
A  JLNo.  83   ^^^  specific  performanoe  of  the  partnership  contract  siMd  l<x^ 

^^^^-      by  the  issue  of  an  injunction,  the  duration  of  which  milst  be 

four  years  and  whether  the  court  can,  in  a  suit  of  this  nature 

where  neither  a  dissolution,  nor  a  partnership  settlement  is 

sought  to  be  enforced,  award  compensation  to  plaintiffs  for 

the  past,  and  probable  future  hreadi  by  the  first  defendant 

of  his  partnership-agreement  with  them. 

"  It  is  clear  that  injunctions  of  the  nature  now  sought  in 
partnerships  for  a  fixed  term  have  been  repeatedly  granted 
by  the  courts  in  England  in  similar  cases.  (See  pages  54, 
55,  56,  &c.,  CoUett  on  Injunctions).  The  court  in  the  exer- 
cise of  its  jurisdiction  as  a  court  of  equity  appears  bound  ta 
interfere  to  compel  the  first  defendant  to  refrain  &om  a  con- 
tinued fraudulent  violation  of  his  contract,  which  if  permitted 
may  lead  to  the  ruin  of  the  plaintiffs.  The  court  therefoi*e 
holds  that  the  plaintiffs  are  entitled  to  a  decree  awarding 
them  specific  performance  of  the  partnership  agreement ;  the 
first  defendant  being  restrained  by  an  injunction  from  the 
future  violation  of  his  covenant  with  the  plaintiffs. 

"  In  regard  to  the  damages  claimed  there  is  a  greater 
difficidty.  The  plaintiffs  are  not  entitled  to  siie,  prior  to  the 
final  adjustment  of  the  partnership  accounts  or  a  dissolution, 
for  the  amount  of  profits  they  may  have  lost  by  tlie  first  de- 
fendant's breach  of  his  partneiship  agreement  with  them. 
No  accounts  of  the  partnefahip  have  been  adjusted ;  no  bar- 
lance  struck,  and  under  the  present  circumstances  the  coiirt 
holds  that  the  plaintiflb  cannot  l^ally  or  equitably  claim  for 
compensation  for  past  damage  alleged  to  have  been  sus- 
tained. 

*'Nor  indeed  does  the  court  find  any  credible  or  authen- 
tic accounts  or  evidence  on  record  which  could  afford  mate- 
rial enabling  the  court  to  ascertain  the  amount  of  such  <£a- 
mage  said  to  have  been  sustained  already  by  plaintiflEb. 

"The  alleged  future  dami^ie^  aie  even  imm  uncertain 
and  doubt&l  still.  It  is  obvtoua  that  fiiinire  profita  oa  anoli 
partnersidp  as  that  in.  issue  cannot  be  caionfauted,  iHthieven 
the  most  remote  degree  (tf  oertaistyj  aad  that  a.thowand 
c^Mntingencies  may  aidse  (a  t€6iq)est|  a  floods  ai  seaaoii  of 
drought,  pestilence,  the  death  of  the  oontraetora,  the  ftst  and 
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second  defendant's)  wbioh  may  convert  possiMe  profits  into       id6S. 
absolute  losses  and  even  annul  the  partnership  itself  at  any  ^  ^TiVb.  21 
moment.  ^/^^^^'  ■ 

''  The  damages  claimed  therefore  by  the  plaintifis  for  past 
and  future  breach  of  the  partnership-agreement  cannot  be 
granted  by  the  court,  in  the  shape  in  which  they  are  claimed. 

"  The  Court  having  decided  that  the  plaintiffs  are  en- 
titled to  a  i^dfic  performance  of  the  partnership-contract  as 
sued  for,  decrees  the  same  accordingly  against  the  defendants, 
and  resolves  to  issue  an  injunction  directing  the  first  defend- 
ant to  refrain  firom  excluding  the  plaintiffs  from  the  benefits  of 
the  partnership-agreement,  and  directing  the  said  defendant 
to  conform  to  the  same  in  all  particulars,  the  second  defend- 
ant in  the  manner  admitted  by  him  before  this  court.  And 
with  reference  to  section  192  of  the  Code  of  Civil  Procedure, 
the  Court  further  directs  that  if  the  defendants  or  either  of 
them  fail  to  conform  to  their  said  agreement  with  the  plain- 
tiffs, they  the  said  defendants  or  either  of  them  do  pay  the 
plaintiffs  as  compensation  the  sum  of  rupees  15,000,  fifteen 
thousand  an  amount  which  under  all  the  circumstances  of 
the  case  the  court  considers  will  be  an  equitable  award  as 
an  alternative  for  the  specific  performance  now  decreed. 

"  The  first  defendant  will  pay  all  the  costs  of  suit  in- 
curred by  the  plaintiffi.  The  seajnd  defendant  is  to  bear 
his  own  costs." 

8c4oijgiip6diAThi  for  the  appellant,  the  first  defendant. 
First,  the  appellant*s  admission  ^  the  partnership  was  ob- 
tained under  duress.  Secondly,  no  consideration  existed  for 
the  agreement. 

Mayne  for  the  respondents,  the  first  and  third  plaintiffs, 
contra, 

Sa4ag(ipdchdrlu  replied. 

The  Court  delivered  the  following 

Judgment  : — ^This  suit  was  brought  for  damages  for  the 
alleged  breach  of  a  partnership-agreement  and  for  the  en- 
forcing of  the  agreement. 
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1868.  The  first  defendant  (the  appellant),  among  other  objec- 

R.  A^No  21  ^^^^>  denied  the  existaioe  of  the  partnership-agieement  and 
of^^^'     of  the  amount  of  profits  alleged  to  have  accrued  from  the 
ihkArl  contracts. 

The  Civil  Judge  found  the  partnership  proved,  decreed 
a  specific  performance  of  its  articles,  and  by  injunction 
directed  that  the  defendants  should  not  exclude  the  plaintifi* 
from  the  benefits  of  the  contract,  and  decreed  that  they 
or  either  of  them  should  pay  rupees  15,000  if  they  did. 

There  can  be  no  doubt  of  the  existence  of  a  partnership 
in  point  of  fistct.  It  has  been  solemnly  admitted  by  the  first 
defendant  himself,  and  no  evidence  whatever  has  been  given 
of  the  allegation  that  the  statement  was  made  under  duress.  ^ 
Questions  which  a  public  officer,  authorized  to  ask  them,  put 
to  the  first  defendant  elicited  his  answers,  and  such  ques- 
tions can  in  no  point  of  view  be  regarded  as  putting  an  ille- 
gal pressure  upon  the  defendant.  As  to  the  argument  that 
no  consideration  existed  for  the  agreement,  the  mutual  sti- 
pulations and  promises  are  a  sufficient  consideration. 

As  to  the  defendant's  allegation  that  in  consequence 
of  the  difference  between  himself  and  the  plaintiff, 
the  old  contract  has  been  surrendered  by  him  and  a  new 
one  taken,  it  is  plain  upon  the  evidence  here  that  this  would 
be  so  obvious  a  fraud  that  it  can  furnish  him  with  no  de- 
fence to  this  action.  ^ 

It  is  clear,  however,  that  the  alternative  damages  award- 
ed must  be  disallowed.  Section  192  of  the  Civil  Prooedui^ 
Code^a^  applies  to  cases  in  which  an  action  having  been 
brought  for  damages  for  a  breach  of  contract,  the  Court,  with 
the  assent  of  the  plaintiff,  decrees  as  an  alternative  that  the 
contract  be  specifically  performed.  It  is  manifest  that  as  a 
necessary  preliminary  to  such  a  decree  the  amount  of  da- 
mages is  to  be  ascertained.  In  this  case,  supposing  the  na- 
ture of  the  suit  to  admit  of  damages  being  recovered,  there 
has  not  been  the  slightest  evidence  upon  the  point,  and  it 

(a)  This  section  enacts  that  "  when  the  suit  is  for  damages  for  breM^h 
of  contract,  if  it  appear  that  the  defendant  is  able  to  perform  the  oontnM5t, 
the  Court  with  the  consent  of  the  plaintiff  may  decree  the  spediks  per- 
formance withm  a  time  to  be  fixed  by  the  Court,  and  in  such  case  ahall 
award  an  amount  of  damages  to  be  paid  as  an  alternative  if  the  contract  is 
not  performed." 
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would  depend  in  a  great  measure  upon  an  account  of  the       1863. 
partnership-transactions.  r.a^No.\i 

There  is  another  point  upon  which  we  think  it  neces ^-^ — ^— 

sary  that  the  decree  of  the  Court  below  should  be  modi- 
fied, in  order  to  avoid  misapprehensions  and  difficulties  that 
are  likely  otherwise  to  arise.  Taking  the  judgment  and  de- 
cree together,  the  Civil  Court  appears  to  have  decreed  ab- 
solutely against  the  defendant  specific  performance  of  all  the 
stipulations  in  the  partnership-contract.  This,  we  think, 
should  not  be  decreed.  Specific  performance  is  a  branch  of 
the  jurisdiction  of  the  English  Courts  of  Equity,  not  taken 
from  the  Roman  law,  and  its  application  to  partnerships  is 
governed  by  precisely  the  same  rules  as  those  which  govern 
it  in  other  transactions.  As  is  stated  in  a  book  of  autho- 
riij(a),  the  natural  remedy  for  a  breach  of  an  agreement  to 
enter  into  a  partnership  is  an  action  for  damages ;  and  there 
exist  only  two  classes  of  cases  in  which  the  specific  perform- 
ance of  such  an  agreement  has  been  decreed. 

L  Where  the  parties  have  agreed  to  execute  some 
formal  instrument  which  would  confer  rights  which  would 
not  exist  unless  it  was  executed.  England  v.  Curlvngfb) 
is  a  case  of  this  kind. 

II.  Where  there  has  been  an  agreement  which  has 
come  to  an  end  to  carry  on  a  joint  adventure  and  the 
decree  that  the  agreement  is  a  valid  agreement,  pre&ced 
by  the  declaration  that  the  contract  ought  to  be  specifically 
performed  is  made  merely  as  the  foundation  of  a  decree 
for  an  account.  Dale  v.  Hamiltonfc),  is  an  instance  of  this 
class  of  cases.  From  the  earliest  to  the  latest  cases  upon  the 
subject  it  will  be  found,  we  believe,  that  a  Court  of  Equity 
has  never  made  a  decree  for  the  specific  performance  gene- 
rally of  a  partnership.    In  decreeing  specific  performance  the 

(a)  Lindley  on  Partnership  11,  796,  citing  Stoeker  ▼.  Wedderbmnt^ 
3  K.  ft  J.  393 :  26  L.  J.  Ch.  713.  See  too  Fry  on  Specific  Perfonnaace 
18,  407,  Siehel  v.  MowUkal,  8  Jar-  N.  S.  875,  797  et  seq. 

ib)  8  Beay.  1S9.  See  Buxton  ▼.  Luter,  3  Atk.  385  and  Mr.  Swanston'a 
note  to  Cranotkuy  ▼.  MakUy  \  Swanst.  513.  "  Tbe  principle  upon  which 
B  court  of  equity  proceeds  in  a  case  of  this  description,  is  the  same 
as  that  which  induces  it  to  decree  execution  of  a  lease  under  seal,  not- 
witbstandinff  the  term  for  which  the  lease  was  to  continue  has  already  ex- 
|>ired"  IJndley  on  Partnership  11, 797,  citing  WilUmtm  y.  TorHngUm,  S  Y. 
ft  G.  Ex.  796.  See  too  per  8ir  T.  Plumer  MT R.,  Nethitt  v.  Mever,  1  Swanst. 
226. 

(c)  5  Ha.  369.  8.  C.  on  appeal,  2  Phil.  266. 
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1868.       Court  has  always  to  consider  whether  it  can  enforce  the 

Mw  11 

iljL  No.  21  ^^^^^  ^^  ^^^  agreement,  and  where  it  cannot  do  so,  this  pe- 
^/  ^^^^'     culiar  relief  will  always  be  refused.     Here  it  would  be  quite 
impossible  for  the  Court  to  compel  the  parties  to  carry  out 
their  own  positive  stipulations  :  a  decree  for  a  specific  per- 
formance would  therefore  be  a  mere  brutum  fulmen^ 

As  r^ards,  however,  the  granting  of  the  injunction  the 
case  is  different.  There  is  no  doubt  that  Courts  of 
Equity  interfere  by  injunction  between  parties  where  the 
conduct  of  the  defendant,  either  by  misapplying  the  monies 
of  the  co-partnership  or  by  excluding  from  the  business  a 
partner  entitled  to  join  in  it,  is  practically  violating  the 
partnership-contract.  This  will  sometimes  be  granted  where 
the  partnership  is  dissoluble  at  will,  but  always  where  it  is, 
as  the  agreement  in  this  case  renders  it,  a  partnership  for  a 
definite  period.  So  upon  tiie  evidence  in  this  suit,  we  think 
the  plaintifi*  is  equitably  entitled  to  an  injunction  to  restrain 
the  first  defendant  from  doing  an3rthing  to  exclude  the  plain- 
tiff from  participating  in  the  contract  and  benefits  of  the 
partnership  under  the  agreement.  The  decree  ought,  we 
think,  to  declare  that  the  partnership  is  a  subsisting  partner- 
ship for  the  period  specified  in  the  agreement,  and  that  the 
defendant  is  enjoined  not  to  exclude  the  plaintiff  from  the 
exercise  of  his  rights  tmder  the  said  partnership.  The  con- 
duct of  the  defendant  renders  it  necessary  that  he  should 
pay  the  costs  of  this  appeal.  ^ 

The  decree  of  the  Court  will  be,  to  reverse  so  much  of 
the  decree  of  the  Civil  Judge  as  awards  rupees  15,000  com- 
pensation, and  so  much  of  it  as  appears  to  decree  a  specific 
performance  of  the  partnership  contract.  Declare  that  a 
partnership  for  four  years  subsists  under  the  agreement 
dated  28th  June  1861,  also  to  restrain  the  defendant  by  in- 
junction from  excluding  the  plaintiff  from  the  partnership- 
business  and  from  doing  any  act  to  prevent  it  being  carried 
on  according  to  the  articles. 
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SIppdIatf  Snriiftiittion  {a) 

Special  Appeal  No.  114  of  1862. 

Malayaraya  Nayanar Appellant  , 

Oppa'yi  Amma'l Respondent 

An  alienation  of  a  portion  of  azammdArlby  the  zamindiu:  in  favour 
of  bis  sister  cannot  operate  independentlj  of  ber  claim  to  maintenance  so 
as  to  bind  bis  successor,  thougb  the  alienation  may  be  binding  as  against 
the  grantor  during  his  life. 

Special  Appeal  No.  15  ^1862  folloired. 

npHIS  was  a  special  appeal  from  the  decision  of  T.  L  P.       1S63. 
-■-     Harris,  the  Civil  Judge  of  Trichinopoly,  in  Appeal  s.~j^No.  ii4 
Suit  No.  238  of  1861.  '  of  is'gg- 

Branson  {Ritchie  and  Sa4agiip6chdrlu  with  him)  for 
the  appellant,  the  first  defendant. 

The  facts  appear  from  the  following 

JuDGMBKT : — This  was  a  suit  for  the  establishment  of 
the  plaintiff  right  to  a  village  named  Husainab^,  alleged 
to  have  been  given  to  her  for  her  subsistence  by  her  brother, 
the  deceased  zamindir,  under  an  agreement  marked  A,  and 
executed  on  the  18th  Mfchi  of  Vir<Sdhi  (1851-52)  and  for  re- 
covery of  arrears  of  rent  due.  The  village  was  part  of  the 
zamind&ri. 

The  defendant  denied  the  validity  of  the  agreement,  but 
the  two  lower  courts  upheld  it  and  decreed  for  the  plaintiff. 

The  question  raised  in  ihis  special  appeal  for  our  con- 
sideration is  whether  the  agreement  (A),  as  an  alienation  of 
this  village,  part  of  his  zamlndiri,  by  the  late  zamlndir 
-WHS  invalid,  and  at  all  events  inoperative  beyond  his  own 
life. 

The  execution  of  A  must  be  taken  as  unquestionable. 
But  it  appears  that  the  plaintiff  is  a  married  woman,  resid- 
ing with  her  husband ;  and  no  right  to  subsistence,  as  against 
the  first  defendant,  can,  so  far  as  the  £Ebcts  of  this  case  dis- 
close, be  considered  as  existing  on  the  part  of  the  plaintiff, 
who  is  at  present  provided  for  and  protected  by  her  husband. 
We  are  therefore  wholly  relieved  from  any  question  arising 
out  of  the  fact  that  the  plaintiff  is  herself  a  female  descend- 

{a)  Present  Scotland,  C.  J.  and  Holloway,  J. 
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1863.       ant  of  a  former  zamf  ndar  posaessiiig  a  present  right  to  main- 

JtfdV   11* 

aaTno.  lli  tenance.  The  only  question  which  we  are  called  upon  to 
^/  ^^^^'  decide  is  whether  the  agreement,  as  an  alienation  of  this  vil- 
lage by  the  former  zamfndir,  can  operate  independently  of 
the  daim  to  maintenance,  so  as  to  bind  his  successor.  In 
Special  Appeal  No.  15  of  1862(a),  on  a  review  of  all  the  cases, 
it  was  decided  that  a  zamindir  in  possession  cannot  alienate 
his  proprietary  right  so  as  to  bind  his  legal  successors.  Fol- 
lowing that  decision,  we  think  that  the  plaintiff  is  not  en- 
titled to  succeed  in  the  claim  set  up,  and  that  so  much  of 
the  decree  of  tiie  court  below  as  establishes  the  title  of  plain- 
tiff to  the  village  must  be  reversed  It  appears,  however, 
that  a  portion  of  the  rent  claimed  fell  due  in  the  lifetime  of 
the  late  grantor,  and  the  agreement  A  being  binding  as 
against  him,  the  plaintiff  is  clearly  entitled  to  the  rent  claimed 
to  the  period  of  his  death.  Our  judgment  therefore  is,  that  so 
much  of  the  decree  as  establishes  the  title  of  the  plaintiff  to 
hold  the  village  as  against  the  first  defendant,  and  also  so 
much  as  awards  rent  subsequently  to  the  death  of  the  late 
zamindiir  be  reversed :  but  that  the  plaintiff  is  entitled  to 
the  rent  due  in  the  lifetime  of  the  late  zamfnd<r.  The  Civil 
Judge  will  ascertain  the  date  of  the  death  and  modify  the 
amount  of  rent  decreed  accordingly.  The  costs  of  the  appeal 
will  be  paid  by  the  plaintiff. 

Appeal  aUoMd. 

(a)  Supra  p.  141: 


cho'rapatijo'si  v.  krupa'sindhupati.  851 

appellate  Surufttttioit  (a) 

Regular  Appeal  No,  9  of  1862. 

CfHORAPATUo'si Appellant. 

Krupa'siwdhupati  and  another... /Ze^poruZen^. 

Where  the  only  ouestion  in  a  suit  was  referred  for  thfe  decision  of  a 
paDch&jat  under  No.  XXYII  of  the  Agency  Eiilea,  and  the  pancbiiyat  de- 
termined  the  question  and  the  Agent  confirmed  their  decision  .—Ueld  i\ai 
there  was  no  further  appeal. 

SembU,  per  Holloway^  J.,  that  it  might  have  been  otherwise  had  the 
reference  left  other  questions  to  be  deciaed  in  the  suit. 

npHIS  was  a  regular  appeal  from  the  decision  of  G.  S.       ^gg, 
•*•     Forbes,  Agent  to  the  Governor  of  Fort  St  George  at     ^^  ^^- 
Ganjam,  in  Original  Suit  No.  1  of  186L  \/\s^2^ 

The  plaintiff  claimed  the  exclusiye  exercise  of  an  office 
designated  in  the  plaint  by  the  name  of  "  Bhukta,"  and  also 
sought  the  recovery  of  rupees  150,  the  amount  of  damages 
said  to  have  been  sustained  by  the  act  of  the  defendants  in 
trespassing  upon  his  rights  in  respect  of  that  office. 

The  defendants  denied  the  plaintiff's  possession  of  any 
such  exiclusive  privil^e,  and  contended  that  they  themselves 
were  entitled  to  the  office  by  inheritance  from  their  grand-* 
father  N&dapati  deceased.  On  examination  of  the  parties  it 
appeared  that  they  both  rested  their  respective  claims  on 
their  alleged  descent  from  this  N^idapati,  but  repudiated  all 
mutual  relationship.  The  point — ^the  only  point  at  issue — 
was  therefore  referred  by  the  Agent  for  the  decision  of  a 
paiichilyat  under  No.  XXVII  of  the  Agency  Rules.  The 
panchiyat  determined  the  question  in  favour  of  the  de- 
fendants, and  the  Agent  accordingly  dismissed  the  plaintiff's 
claim  with  costs. 

Srinivdddchdriya  for  the  appellant,  the  plaintiff.  ' 

Sloam  for  the  respondents,  the  defendants.  I 

The  argument  turned  on  the  construction  of  three  of 
the  "  Revised  Rules  framed  by  Government  for  the  guidance 
of  the  Governor's  Agents,  in  Ganjam  and  Vizagapatam  res- 
pectively, under  Act  XXIV  of  1839."  These  three  rules  are 
as  follows : — 

(a)  Present  Frere  and  HoUoway,  J  3, 

vl 
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18«8.  "  Rule  XXI.  From  all  decrees,  upon  original  suits,  pass- 

Is.'^No  9  ^^  ^y  ^^  Agent  (with  the  single  exception  specified  in  the 
9f  ^862-  next  following  Rule)  an  appeal  shall  be  to  the  Sadr  Court  to 
be  disposed  of  as  provided  in  section  4  Act  XXIV  of  1839 ; 
provided  such  appeal  is  preferred  either  to  the  Agent  or  the 
Sadr  Court,  within  three  months,  after  the  Agent's  decision ; 
or  after  that  i>eriod,  if  sufficient  cause  can  be  assigned  to  the 
Sadr  Court  which  may  have  occurred,  by  petitioner  on  the 
prescribed  stamp,  and  subject  to  the  other  Rules  required  in 
other  appeals  to  the  Sadr  Court,  as  provided  in  the  Madras 
Code  and  Acts  applicable  to  that  Presidency. 

Rule  XXII.  From  decree  of  the  Agent  in  suits  wherein 
the  landed  possession  of  a  Zamlnd^r,  Bessoye  (6)  or  other 
Feudal  Hill  Chief,  may  have  formed  the  subject  of  litigation, 
an  appeal  will  lie  to  the  Governor  in  Council  alone,  who  may 
refer  any  such  appeal  for  the  decision  of  the  Sadr  Court,  pro- 
vided that  decree  of  the  latter  Court  shall  not  be  carried  into 
execution  with  the  permission  of  the  Governor  in  Council. 

Rule  XXVII^  Clause  1.  The  Agent  and  his  Assistants 
^re  authorized  at  their  discretion  to  refer  any  suits  or  special 
questions  in  a  suit,  for  examination  and  judgment  by  a 
panchiyat,  to  consist  of  three  or  five  persons,  to  be  selected 
by  the  Agent  or  Assistant,  after  the  plaintiff  and  defendant 
have  had  notice,  and  the  witnesses  have  been  assembled. 
The  plaintiff  and  defendant,  or  their  pleaders  or  mdkhtirs 
shall  each  be  permitted  to  challenge  anj^^  menibei*8  of  a  piui- 
cMyat,  and  on  giving  sufficient  reason  for  the  challenge, 
another  person  or  persons  shall  be  selected,  to  apply  his  or 
their  place.  Panch^ats  assembled  under  these  rules  shall 
be  guided  by  the  enactments  for  District  PanchSyats,  con- 
tained in  the  Madras  Code  of  Regulations  and  Acts  applica- 
ble to  that  Presidency ;  except  as  they  are  modified  by  these 
Rules.  When  a  panchSyat  has  been  nominated,  the  Agent 
or  his  Assistant,  shall  immediately  direct  a  gum&shta  to  at- 
tend the  panchllyat,  whose  dut}'  it  shall  be,  under  the  direc- 
tion of  the  pauchftyat,  to  record  their  proceedings  and  award. 
The  Agent  or  Assistant  shall  then  direct  them  to  proceed 
forthwith  to  some  convenient  place,  in  his  kachhahrf ,  or  ad- 

(i)  Probably  a  corruption  of  Tel.  vyavmdyaknitt  'cultivator'  from 
Skr.  tyavtudya  *  cttltivation.' 
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joining  it,  to  investigate  the  matter  at  issua     Whan  the       ises. 
j^eadings  shall  have  been  closed  and  evidence  taken,  tbe    ^  J  j^^'  ^ 
panchjiyai  shall  direct  the  giimishta  and  parties  to  ceti^e ;     »/ 1862- 
and  shall  oonsult  and  decide  on  their  award ;  and  when  they 
have  come  to  a  decision,  they  shall  recaJl  the  guia&shta  to 
record  the  award,  which  (award)  having  been  dufy  attested 
with  their  signature,  they  shall  deliver  to  the  officer  appoint- 
ing the  panchfiyat,  by  whom,  if  approved,  a  decree,  in  con- 
formity therewith,  shall  be  passed,  which  4ecree,  in  cases 
where  the  panchiyat  has  been  assemUed  by  a  subordinate, 
shall,  previous  to  its  execution,  be  submitted  to  the  Agent, 
who  shall  either  confirm,  modify,  or  reverse  the  award,  or 
remand  the  case  for  further  investigation,  or  re-investigation 
by  a  pafichftyat,  or  otherwise  as  might  to  him  seem  expe- 
dient 

Frbbe,  J. :— The  nature  of  the  office  of  "  Bhukta"  which 
the  plaintiff  in  this  case  sues  to  recover,  has  not  been  des- 
cribed either  in  the  plaint  or  judgment  in  this  s\iit(a).  It  is 
impossible  therefore  to  decide  in  the  present  state  of  the 
case,  whether  the  claim  of  the  plaintiff  is  in  its  essence 
actionable,  or  whether  it  falls  within  the  scope  of  the  prin- 
ciple enunciated  in  the  decrees  of  the  late  Sadr  Court  in 
cases  Nos.  G4  and  71  of  1844,  published  at  pages  77  and  83 
of  the  Select  Decrees  volume  II,  and  briefly  referred  to  at 
page  33  of  Mr.  Branson's  VakCVa  Dige8t(b).  Nor  is  it  now  ne- 
cessary to  decide  this  point,  for  it  is  clear  that  admitting  the 
plaintift's  right  of  action,  we  have  no  option  but  to  confirm 
the  OTiginal  judgment.  The  case  turned  altogether  upon  the 
question  legally  referred  to  the  paiichfiyat  under  the  Agency 
Rules,  and  fi:om  their  decision  on  the  point  of  fact  thus  re- 
ferred to  them  there  is  no  appeal  to  this  Court.  I  am  of 
opinion  therefore  that  our  judgment  must  be  for  the  defend- 
ants, now  respondents,  with  all  costs. 

(a)  Probably  the  Skr.  bhakia  *  colcns,  deditus,  devotus,  amans'  Bopp 
Gloss  Sansc.  242,  from  bhaj.  The  Reporter  is  infomcd  by  9rinivdsach4rya, 
a  Telugu  Brihman,  that  a  bhakta  is  a  person,  generally,  but  not  necessarUy, 
a  Brahman,  attached  to  a  temple  and  serving  the  god  and  the  pncsts.  The 
priests  feed,  clothe  and  lodge  the  bAakia,  but  he  receives  no  wages.  The 
word  has  been  borrowed  by  the  Tamilians,  in  whose  language  bakUtt 
(u«#6w)  or  baiian  (ufifis&r)  means  **  a  pious  godly  man,  (pattiyulidn)^ 
a  devotee  or  adherent  of  a  religious  system  (tondan),''  Winslow,  p.  726. 

(A)  "  Mi'ra'si',  a  claim  to  exclusive  right  of  shaving  within  certain 
limits  cannot  be  upheld  No.  64  of  1845  i  nor  to  exclusive  practice  of 
Midwiferv.  71  of  1844." 
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186S.  HoLLOWAY,  J. : — In  thifi  case  the  only  matter  at  issu^ 

'  R  7 No  %  ^^  referred  to  a  pa^chiyat  and  was  decided  by  it  in  fevour 
of^i^^  of  the  defendant.  The  right  of  appeal  is  a  statutory  right, 
and  unless  it  is  given  by  the  revised  Agency  Rules,  it 
does  not  esdst.  In  Rule  XXI  all  regular  suits  decided 
by  the  Agent  are  declared  subject  to  appeal  with  the 
exception  of  those  specified  in  Rule  XXIL  If  therefore 
the  proceeding  directed  by  Rule  XXVII  was  a  regular 
suit  decided  l^  the  Agent,  an  appeal  would  undoubtedly 
Ke.  It  seems  clear  to  me  that  the  true  construction  of  these 
rules  is  that  it  is  not  such  a  suit ;  for,  after  providing  for 
the  disposal  of  such  r^ular  suits,  the  rules  pass  on  to  a 
wholly  dififerent  subject-matter  and  then  provide  for  a  com- 
pulsory reference  to  arbitration.  The  decision  of  the  arbi- 
trators will  be  final,  unless  quashed  by  the  officer  assem- 
bling the  panchSyat  The  rule  then  provides  that  in  case 
of  the  assembly  of  the  paiich&yat  by  a  subordinate  officer, 
the  decree  in  conformity  therewith  shall  not  be  executed 
until  it  haA  been  submitted  to  the  Agent.  The  whole  lan- 
guage of  the  section  seems  to  me  to  shew  that  the  reference 
is  clearly  substitutionary  for  a  regular  suit,  and  that  after 
the  decision  and  confirmation  there  is  no  further  appeal.  It 
might  be  otherwise  if  the  reference  had  embraced  only  one 
question  in  the  suit  and  had  left  others  to  be  determined  in 
the  course  of  a  suit  before  the  Agent ;  but  here  the  whole 
question  was  referred,  and  I  am  clearly  of  opinion  that  there 
is  no  appeal.   The  result  is  that  this  application  is  dismissed 

with  costs. 

Appeal  dismissed. 
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lappellate  Sunsiliictton  {a) 

Regular  Appeal  No.  1  of  1862. 

Harischandana  Deva Appellant 

Ka'manna  Chandsi  and  others BespondenU, 

Where  a  village,  part  of  a  zamindiri,  has  been  entered  as  a  j^fr  on 
the  accounts  of  the  permanent  settlement,  the  zamind&r  cannot  resume 
the  Tillage,  and  is  entitled  in  respect  thereof  only  to  the  usual  kattubadi. 

THIS  was  a  regular  appeal  from  the  decision  of  Q.  S.        ises. 
Forbes,  the  Agent  to  the  Governor  of  Fort  St.  George      *^"*^  ^- 
in  Ganjam,  in  Original  Suit  No.  83  of  1856.  qflMl. 

Sloan  for  the  appellant,  the  plaintiff. 

Bramon  for  the  respondents,  the  second  and  third  de- 
fendants. 

The  &ct8  appear  from  the  following 

Judgment  : — ^This  was  an  action  by  the  zaminddr  of 
Tarla,  a  hill  zamfnd&rf  in  the  Ganjam  District,  for  the  re- 
covery of  the  village  of  Rittapadu,  situated  within  the  limits 
of  that  estate. 

The  plaintiff  urged  that  the  full  revenue  or  income  of 
the  village  in  question  was  included  in  the  permanent  assets 
of  the  estate,  upon  which  the  peshkash  (land-revenue)  was 
calculated ;  that  the  village  is  jiriiti  or  subject  to  the  pay- 
ment of  the  full  revenue ;  that  it  had  been  dealt  with  as  such 
both  by  former  zamfndSrs  and  by  the  Collector  of  the  Dis- 
trict; but  that  it  had  been  granted  by  a  former  zamindSr  to 
the  father  of  the  fourth  defendant,  who  had  sold  it  to  the 
first.  The  plaintiff  contended  that  as  the  successor  of  the 
original  grantor,  he  was  not  bound  to  respect  this  grant,  and 
that  he  was  consequently  entitled  to  resume  the  village, 
the  produce  of  which  is  stated  to  be  rupees  240  annually. 

The  defendants  pleaded  that  the  village  in  question  was 
a  mukhisa  ina'am ;  that  it  was  so  entered  in  the  accounts 
of  the  permanent  settlement ;  and  that  the  plaintiff  there- 
fore was  not  at  liberty  to  resume. 

The  Agent  decided  against  the  plaintiff's  title  to  i*esume, 
and  declared  him  entitled  to  a  quit-rent  only,  on  the  giound 

(ff)  PrcsfEt  Phillips  and  Frerc,  J  J. 
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1863.       that  the  village  had  been  entered  as  a  jligir  in  the  acconnts 
^  ^   jy^'  I  of  the  permanent  settlement. 

The  plaintiff  appealed  against  this  judgment. 

We  concur  fully  in  the  view  which  the  Agent  has  taken 
of  this  case.  The  accounts  of  the  permanent  settlement 
clearly  show  that  the  peshkash  payable  by  the  zamindSr  wan 
calculated  not  upon  the  etitire  revenue  of  the  village  in  ques- 
tion, but  upon  the  kattubadi  or  quit-rent  only.  We  there- 
fore affirm  the  Agent's  decree  and  dismiss  this  appeal  with 
costs. 


9[ppellate  Sunsflitction  {a) 

Special  Appeal.  No.  186  of  1862. 

'Ali'  HusAm  and  others Appellants. 

NiLLAKANDEN  Nambu'diri Respondent 

Daring  the  continuance  of  a  first  otti  mortgage  the  janmf  is  in  the 
same  position  as  regards  his  right  to  make  a  second  otti  mortgage  to  a 
stranger  after,  as  he  was  before,  the  lapse  of  twelve  years  from  the  date  of 
the  first  mortgage. 

Where  a  janmf  made  an  otti  mortgage  and  more  than  twelve  yean 
after  made  a  second  otti  mortgage  to  a  stranger  without  having  given 
notice  to  the  first  mortgagees  so  as  to  admit  of  tne  exercise  of  their  option 
to  advance  the  further  sum  required  bj  the  janmf : — Held  that  the  8ecx)nd 
mortgagee  could  not  redeem  the  lands  comprised  in  the  first  mortgage. 


1868.       npHIS  was  a  special  appeal  ifrom  the  decision  of  K.  Kellu 
s  J^lkrTsi  Niyar,  the  Principal  §adr  Amin  of  Calicut,  in  Appeal 

'  0/1862.     s^it  No.  534  of  1861,  affirming  the  decree  of  the  District 
Munsif  of  Emrld,  in  Original  Suit  No.  41  of  1859. 

Mayne  for  the  appellant,  the  second  defendant. 

Rd/md/nuja  Ayyangdr  for  the  respondent,  the  plaintiff. 

The  facts  appear  from  the  following 

Judgment  : — This  was  a  suit  to  redeem  lands  described 
in  the  plaint,  and  in  the  occupation  of  the  fu^t,  second, 
third  and  fourth  defendants,  members  of  the  same  family,  as 
otti  mortgagees — ^the  same  lands  having  been  recently  as- 
signed to  the  plaintiff  by  the  janmi-proprietor,  the  ^h  de- 
fendant, on  a  mortgage  of  the  same  descripticin  to  a  higher 

(a)  Present  Scotland,  C.  J.  and  Frerc,  J. 
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amount.   The  plaintiff  accordingly  sued  for  possession  of  the       1863. 
lands,  on  payment  of  the  former  mortgage  of  1843-4  hel4  by  ^,  ^"^^^  \^^ 
the  first,  second,  third  an4  fourth  defendants.  pf  1^^^- 

The  second  defendant  denied  the  validity  of  the  supe- 
rior  mortgage  on  which  the  plaintiff's  claim  was  founded, 
and  his  legal  ri^t  to  redeem  and  dispossess  him  of  the  land. 

The  District  Munsif  passed  judgment  in  the  plaintiff  s 
favour,  on  the  ground  that  the  term  of  twelve  years  during 
which  a  mortgage  on  otti  tenure  is  entitled  to  continue  in 
unclisturbed  possession,  had  elapsed  before  the  date  of  the 
seoond  mortgage  to  the  plaintiff;  and  that  after  the  lapse  of 
the  twelve  years  the  janmi  was  at  liberty  to  assign  the  lands 
on  a  superior  otti  mortgage  to  others,  subject  to  the  redemp- 
tion of  the  land  by  payment  of  the  debt  to  the  first  otti- 
holder.  This  decree  was  confirmed  in  appeal  by  the  Princi- 
pal $adr  Amin.  It  appears  clearly  that  the  twelve  years  un- 
der the  first  otti  mortgage  had  expired  before  the  second 
mortgage  to  the  plaintiff  and  that  the  first  mortgagees  had 
not  been  given  any  notice  of  a  further  advance  being  re- 
quired so  as  to  admit  of  the  exercise  of  their  option  to  make 
such  advance  ;  and  the  question  raised  is  whether  the  janmi 
proprietor  was  in  a  different  situation  as  regards  his  right  to 
make  a  second  mortgage  to  a  stranger  after  the  lapse  of  the 
twelve  years  ?  We  are  of  opinion  that  he  was  not.  It 
has  been  fi:^uently  dedded  and  is  now  well  settled  that  an 
otti  mortgagee  must^  if  the  janmi  proprietor  is  desirous  of 
obtaining  a  further  advance  by  way  of  mortgage  on  the  pro- 
perty, be  allowed  as  a  matter  of  right  the  option  of  making 
the  advance  himself,  before  the  lands  can  be  offered  on  su- 
peri(»*  mortgage  and  be  made  a  valid  security  for  an  advance 
by  a  stranger ;  and  no  distinction  has  been  made  between  the 
rights  of  the  first  mortgagee  before  and  after  the  lapse  of  the 
twelve  years.  In  this  case,  however,  it  is  contended  that  the 
right  to  exercise  this  option  is  not  co-existent  with  the  re- 
demption of  the  original  mortgage,  but  is  limited  to  the 
term  of  twelve  years  from  the  date  of  that  mortgage,  during 
which  the  right  to  redeem  is  suspended.  No  authority  has 
been  referred  to  which  in  any  way  countenances  this  limita- 
tion of  the  right,  nor  is  there  any  evidence  of  a  custom  or 
usage  to  that  effect ;  and  in  reason  and  principle  we  can  see 
no  ground  for  tjie  distinction.    During  the  twelve  years  the 
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1863.        otti-holder  is  a  mortgagee,  and  so  he  continues  until  the 
_,'^'*"^^'     .  land  is  redeemed,  and  the  option  in  question  is  evidently  in 

S.  A.  No-  186  , 

of  1862.  respect  of  his  interest  as  mortgagee  m  almost  the  whole 
value  of  the  land.  The  benefit  to  the  mortgagee,  too,  does 
not  really  arise  until  after  the  twelve  years,  for  during  that 
period  no  advance  can  be  obtained  and  applied  so  as  to  dis- 
possess him  of  the  land.  Our  opinion,  then,  clearly  is  that 
the  right  of  the  janmi  proprietor  as  regards  the  option  to 
which  the  otti-holder  is  entitled  is  the  same  after  as  before 
the  expiration  of  the  twelve  years,  and  consequently  that 
the  decrees  of  the  lower  courts  are  not  sustainable  in  law. 
In  reversing  the  decree  of  the  Principal  $adr  Amin  we 
direct  that  the  plaintiff  do  bear  all  costs. 

Appeal  allowed. 


ajppeUate  SurisOitrtion  {a) 

Special  Appeal  No.  417  of  1862. 

Narasu  Beddi Appellant. 

Krishha  Padaya'chi Respondent 

Where  the  statute  of  limitations  was  not  pleaded  in  the  Original 
Court . — Held  that  it  might  be  set  up  in  the  Appeal  Court  if  evidence  oould 
be  taken  there  in  reply  to  such  plea. 

On  snecial  app^  the  statute  of  limitations  cannot  for  the  first  time 
be  pleadea  unless  where  the  facts  which  raise  the  plea  are  admitted. 

r  I IHIS  was  a  special  appeal  from  the  decree  of  George  Ellis, 
1868.       -L     the  Civil  Judge  of  Cuddalore,  in  Appeal  Suit  No.  4  of 
S~j^Ko  417  ^^^^'  reversing  the  decree  of  the  District  Munsif  of  Vilupu- 
ef^gg^-      ram  in  Original  Suit  No.  293  of  1860.    The  plaihtiff  sued 
for  rupees  504-8-0,  the  amount  due  to  him  on  a  mortgage- 
bond,  dated  the  21st  of  March  1840,  and  made  by  the  first 
defendant's  father.    The  Munsif  decreed  for  the  plaintiff. 
The  first  defendant  appealed  to  the  Civil  Court,  uiging  for 
the  first  time  that  the  plaintiff's  claim  was  barred  by  the 
law  of  limitation.     The  Civil  Judge,  considering  that  the 
statute  applied,  reversed  the  Munsifs  decree  with  costs. 
The  plaintiff  now  specially  appealed. 

Branson  for  the  plaintiff,  the  appellant,  contended  that 
the  statute  of  limitations  could  not  be  set  up  for  the  first 
time  on  appeal. 

(a)  Present  ScotHaad,  C.  J.  and  Frere,  J. 
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Kdrufidgara  Ma/navan  for  the  respondent,  the   first       ises. 
defendant. 


S,  J.  No,  417 

Scotland,  C.  J. : — I  am  of  opinion  that  the  statute  of — ^  ^^^^' 
limitations  may  be  set  up  for  the  first  time  on  appeal  wherever 
the  plaintiff  has  an  opportunity  of  meeting  the  plea  by  evi- 
dence ;  and  in  a  case  reported  in  the  fourth  volume  of 
Moore's  Indian  Appeal  Csiseafa)  an  objection  raised  for  the 
first  time  at  the  hearing  of  the  appeal  before  the  Privy 
Council — ^that  the  Government's  right  to  sue  was  barred  by 
a  Begulation  of  limitation — ^was  expressly  sustained.  Here 
the  plaintiff,  on  the  appeal  to  the  Civil  Judge,  must  have  had 
ample  opportunity  of  bringing  forward  evidence  to  meet  the 
defence  in  question,  but  he  does  not  appear  to  have  done  so, 
and  the  Civil  Judge,  considering  upon  the  evidence  that 
the  statute  applied,  very  properly  dismissed  his  appeal. 

I  may  remark  that,  in  this  Court,  on  special  appeal, 
the  plea  of  the  statute  of  limitations  cannot  for  the  first  time 
be  set  up,  unless,  indeed,  the  &cts  which  raise  the  plea  and 
appear  in  the  case  are  admitted  by  the  plaintiff. 

Frere,  J.  concurred. 

Appeal  diamisBed, 

(a)  Maha  Raja  Dheraj  Eaja  MahaM  Ckund  Bakcbdoar  v.  The  Bengal 
Government,  4  Moo,  I.  A.  C.  466,  508,  and  see  Mt  Itnavi  Bandi  v.  Sur- 
govind  Oiooae,  Ibid.  p.  414. 

Note.— See  M.  S.  D.  1861,  p.  252  :  M.  8.  D.  1860,  p.  31. 


Appellate  aurtsEHtrtion  {a) 

Special  Appeal  Ko.  387  of  1862. 

Eaipreta  Ramen Appellant 

Makkaitil  Mutoren  and  otherB,.,. Beapondenta. 

The  assent  of  the  anandravans  is  necessary  to  a  sale  of  taraw&d  land 
by  a  k&raoavan. 

The  chief  anandravan's  si^ture  to  the  instroment  of  sale-  is  suffi- 
cient, but  not  indispensable,  eridence  of  such  assent. 

rriHIS  was  a  special  appeal  against  the  decree  of  Q.  R. 
J-     Sharpe,  Officiating  Sub-Judge  of  Calicut,  in  Appeal      June  18. 
Suit  No.  282  of  1861,  affirming  the  decree  of  J.  M.  D'Rozario,  ^  ^f^g.*'' 
I>istrict  Munsif  of  Calicut,  in  Original  Suit  No.  575  of  1858. 
That  suit  was  brought  to  recover  lands  sold  to  the  first  de- 
fendant in  1846-47  by  one  Kairu  NSyar,  the  k<ranavan  of 
the  plaintiff  and  of  the  second  and  sixth  defendants. 
(a)  Present  Phillips  and  Holloway,  J  J, 
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1868.  The  evidence  proved  the  purchase  from  Bairu  NSyw, 

^"^     *   r  and  also  that  the  plaintiff  was  present  at  such  purchase  and 
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of  1862.     offered  no  objection  thereto.     But  though  it  did  not  appear 

that  the  instrument  of  sale  was  signed  by  any  of  the  vendor's 

anandravans,  the  District  Munsif  dismissed  the  suit>  and  on 

appeal  the  Officiating  Sub-Judge  affirmed  his  decree. 

Mayne  for  the  appellant,  the  plaintiff^  contended  that 
the  sale  of  tarawftd  property  was  invalid  without  the  signa- 
tures of  the  chief  anandravans  as  well  as  that  of  the  kfirana- 
van,  and  that  the  fact  that  the  plaintiff  was  present  without 
making  objection  did  not  supply  the  defect.  He  cited 
Strange's  Manual  of  HivM  Law  1st  ed.  §  378.  "  The  kira- 
ijavan  can  alienate  all  moveable  property,  ancestral  or  self- 
acquired,  at  his  discretion.  But  as  to  immoveable  property,, 
whether  self-acquired  or  ancestral,  he  must  have  the  writien 
assent  of  the  chief  anandravans.'' 

Per  Curiam  : — ^The  sale  by  a  k&u^avan  of  taraw^ 
land  requires,  no  doubt,  the  consent  of  the  anandravans.  But 
the  signature  of  the  chief  aaandravan,  if  sui  juris,  is  sufficient 
evidence  of  the  assent  of  himself  and  the  rest  to  the  sale,  and 
throws  the  burden  of  proving  dissent  therefrom  on  him  who- 
alleges  such  dissent.  The  anandravans'  assent,  however^ 
may  be  proved  by  means  other  than  the  signature  of  the 
senior;  and  in  the  present  case,  where  the  Court  has 
found  that  the  plaintiff,  an  anandravan,  was  present  and 
sented  to  the  sale,  he  clearly  has  no  ground  for  this  appeaL 

Appeal  dismisaecL 


^risiml  SunaOnrtion  (a) 

The  Secretary  of  State  against  Mi'r  Muhammad 
HusAiK  and  other& 

An  interpleader  suit  is  not  improperly  constituted  merely  becauie  one 
of  the  defend!ants  does  not  claim  the  whole  of  the  suli^ect-maiter. 
Hoggart  v.  Cutts  (Cr.  &  P.  197)  observed  apoD. 

J^l\(^.     T^HIS  was  an  interpleader  suit  arising  out  of  claims  made 

"       -*•      by  the  several  defendants  on  the  whole  or  part  of  a 

sum  of  rupees  4,123*6-9  payable  to  the  parties  entitled 

thereto  under  a  series  of  transactions  which  began  with  an 

(a)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
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agreement  dated  the  4th  July  1859  ^and  entered  into  by  1868- 
Captain  Rawlins,  ihe  Garrison  Engineer  of  Fort  St.  George,  — — — ' — 
Madras,  on  behalf  of  the  plaintiff,  for  the  supply  of  building 
materials  for  the  Department  of  Public  Works.  Muttusv&im, 
the  third  defendant,  only  claimed  rupees  1,517-0-8  part  of 
the  sum  of  rupees  4,123-6-9.  The  other  defendants,  (except 
one  who  disclaimed)  severally  or  jointly  claimed  the  whole 
of  the  latter  sum.  The  Court  decreed  in  favour  of  the  first 
and  second  defendants,  and  the  only  question  was  as  to  whe- 
ther the  plaintiff  was  entitled  to  his  costs. 

Stokes,  for  the  seventh,  eighth  and  ninth  defendants. 

The  plaintiff  to  an  interpleader  suit  has  no  right  to  his 
costs  if  the  suit  be  improperly  instituted:  Crawford  v. 
Fi8her{a),  Cook  v.  Earl  of  Ro88lyn(b),  To  warrant  an  inter- 
pleader suit  «ach  of  the  defendants  must  claim  the  whole 
fund :  Hoggart  v.  CuUa(c) :  Seton  on  Decrees  8rd  ed,  965, 
which  is  not  the  case  here,  where  Muttusv&mi  only  claims 
rupees  1,517-0-8. 

SooTLAN^D,  C.  J. : — As  a  general  rule  it  is  clear  that  the 
plaintiff  in  a  properly  instituted  interpleader  suit  is  entitled 
to  his  costs.  In  such  case,  indeed,  it  has  been  ruled  that  he 
is  entitiled  to  a  lien  for  his  costs  on  the  fund,  and  is  not 
forced  to  take  his  chance  of  getting  them  from  the  defend* 
ant  against  whom  the  Court  decides(cZ).  Then  are  the  cir- 
cumstances here  such  as  to  warrant  us  in  saying  that  the 
plaintiff  acted  unreasonably  or  improperly  in  filing  the  pre- 
sent bill  ?  Clearly  not.  [His  Lordship  here  stated  the  cir- 
cxunstances  which  led  to  the  suit  and  proceeded  thus :]  But 
Mr.  Stokes  objects  that  in  order  to  warrant  an  interpleader 
suit  each  of  the  defendants  must  claim  the  whole  of  the  subject- 
matt^  of  the  suit.  That  very  argument  appears  to  have  been 
used,  and  used  unsuccessfully,  in  Hamilton  v.  Marks(e),  and 
it  would  require  very  conclusive  authorities  to  induce  me 
to  assent  to  a  doctrine  so  inconvenient  and  unreasonable. 
The  only  case  cited  on  the  point  was  Hoggart  v.  CvUs{f), 

(a)  1  Hare  436. 

(6)  7  Jnr.  N.  S.  1070  and  see  a  case  from  Cha.  Rep.  257  cited  in  2 
Cox  279. 

(e)  Cr.  &  P.  197,  204. 

li)  Campbell  v.  Salomons,  1  Sim.  &  S.  462  per  Sir  John  Leach  V.  C. 

(e)  5  DeG.  &  S.  638,  642,  643. 

(/)  Cr.  &  P.  197. 
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1868.       the  marginal  note  to  which  seems,  no  doubt,  to  support  Mr. 

' —  Stokes*  contention.    But  that  note(a)  does  not  appear  war^ 

ranted  by  the  fiwsts  of  the  case.  There  Thodey,  a  defendant, 
sold  an  estate,  which  the  first  defendant  Cutts  purchased, 
paying  a  deposit.  Then  Hoggart,  the  plaintiff,  an  auctioneer, 
by  Thodey's  direction,  put  up  the  estate  again,  and  Vickers, 
another  defendant,  bought  it  and  paid  a  deposit.  The  question 
was  who  was  entitled  to  the  deposits?  Clearly  this  and 
other  questions  could  not  be  decided  in  that  suit  of  Hoggart 
V.  CutU  as  between  Cutts  and  Yickers  on  the  one  hand  and 
Vickers  and  Thodey  on  the  other.  "  The  bill,"  said  Lord 
Cottenham,  "  is  a  proper  bill  as  between  Hoggart,  Cutta  and 
Thodey :  there  can  in  that  suit  be  no  question  about  Hog- 
garfs  conduct.  He  is  a  mere  auctioneer  employed  to  sell  the 
estate,  and  has  a  right  to  make  CvMs  and  Thodey  determine 
between  themselves  which  of  them  is  entitled  to  a  fund  in 
which  he  claims  no  personal  interest.  The  suit,  however, 
cannot  be  sustained  as  to  Vickers  also ;  and  if  I  am  to  de- 
cide which  of  the  defendants  Cutta  or  Vickers,  is  to  be  dis- 
missed from  the  suit,  I  have  no  hesitation  in  retaining  ChMs, 
because  he  is  the  first  purchaser,  and  because  the  case  as  to 
him  is  the  more  simple."  The  bill  was  therefore  dismissed 
as  to  Vickers.  That  was  the  decision  in  Hoggart  v.  Outts, 
and  I  think  that  it  neither  justifies  the  marginal  note  nor 
supports  Mr.  Stokes'  argument 

BiTTLESTON,  J.,  concurred. 

DECREE. 

Tftz  costs  of  plaintiff  and,  deducting  therefrom  rupees  82-4>0,  pay  the 
balance  of  such  costs  as  between  party  and  party  out  of  the  fund  in  courts 
and  pay  the  residue  to  the  first  and  second  aefendants  or  their  solicitors. 

(a)  "Where  a  fund  in  the  hands  of  a  stakeholder  was  contasted 
by  three  parties,  one  of  whom  claimed  the  whole  of  it,  and  the  other  two 
claimed  it  in  certain  proportions,  and  the  stakeholder  filed  a  bill  of  inter- 
pleader against  the  tnree  claimants,  the  Court,  at  the  hearing,  dismissed 
the  bill  with  costs  as  aeainst  one  of  the  parties  claiming  a  part  of  the 
fund,  and  decreed  that  tne  other  two  parties  should  inte^lead  as  to  the 
other  part." 
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appellate  Snnstlitction  {a) 

Special  Appeal  No,  38  of  1863. 

Bawa'ni  Saskaka  Pandit Appellant 

Ambaba't  Amma'l Respondent. 

The  adopted  son  of  one  whose  alleged  adoption  has  been  held  invalid 
can  make  no  claim  through  his  adoptive  father  to  be  maintained  by  the 
alleged  adopter. 

The  natural  rights  of  a  person  adopted  remain  unaffected  when  the 
adoption  it  invalid. 

Q^Mere  whether  a  right  to  maintenance  can  descend  as  an  estate. 

THIS  waa  a  special  appeal  from  the  decision  of  E.  W.        13^3 
Bird,  the  Acting  Civil  Judge  of  Negapatam,  in  Ap-  /"^j^^'^^ 
peal  Suit  No.  467  of  1861,  affirming  the  decree  of  V.  Sun-    '0/ ise's. 
daja  Ndyudu,  Principal  §adr  Amin  of  Negapatam,  in  Origi- 
nal Suit  No.  16  of  1861.     The  plaintiff  sued  the  defendant 
for  Rs.  9,700  alleged  to  be  due  for  the  maintenance  of  the 
former  and  the  widow  of   his  adoptive  father,  Kistnaji 
K6n^ri  Pandit.  Eistnaji  had  been  adopted  by  the  defendant, 
a  widow,  but  such  adoption  had  been  found  invalid  as  the 
adopter  had  not  been  authorised  to  adopt  by  her  deceased 
husband.    Accordingly  the  $adr  Amfn  and,  on  appeal,  the 
Civil  Judge  declared  the  plaintiff's  suit  unsustainable. 

8a4ag6pdchdrhi  for  the  special  appellant,  the  plaintiff. 
The  appellant's*adoptive  &ther  was  entitled  to  maintenance: 
he  had  a  right  to  adopt :  my  client's  adoption  was  valid ;  and 
therefore  he  succeeds  to  his  adoptive  Mher's  right  to  main- 
tenance. It  would  have  been  the  same  had  the  plaintiff's 
adoptive  father  been  a  natural  son. 

[HOLLOWAY,  J. : — ^Then  the  maintenance  would  have 

been  given  merely  out  of  compassion.     It  seems  absurd  to 

contend  that  maintenance  given  from  such  a  motive  should 

be    extended  to    the  son  of  one  illegally  adopted.     Can 

a  right  to  maintenance  descend  as  an  inheritable  estate  ?] 

An  adoption,  though  invalid,  severs  the  person  adopted  from 

his  natural  fiunily :  T.  L.  Strange's  Mamnwl  of  Hvndii  Lanv, 

2nd  ed.  §  119^6^  That  is  the  ground  for  holding  him  entitled 

(a)  Present  Scotland,  C.  J.  and  HoUowaj,  J. 

(Jb)  "  The  seyerance  of  the  boy  from  his  natural  family  by  gift  made 
of  him  for  adoption  is  to  absolute  tlut  he  cannot  be  re-attached  to  bis  natu. 
ral  fiunily,  or  be  r»«lmitted  to  his  rights  of  property  therein,  even  should 
hiM  aJopHoM  into  ike  adopOms  /amih  [lee.  the  family  of  the  adopter— i2^.] 
not  stimd  good  in  law.  Being  oevoia  of  inheritance  in  either  family 
he  remains  a  charge  upon  his  adopter  for  maintenance." 

Tl 
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/ii?/i8.     ^^  maintenance,  llild,  and  sec.  197  :  See  Sir  T.  Stranges 
~&  J.  No.  88  Hind^  Law,  I,  82  (a) :  DattaJca  OhandriM  s.  1,  el.  l*fbL 

— i^ : —  Here  there  must  have  been  an  acceptance  of  the  plaintifi'a 

father  [Scotland,  C.  J. : — ^Acceptance  by  a  woman  with- 
out authority  is  no  acceptance  at  all.  Do  you  contend 
that  an  invalidly  adopted  son  loses  the  right  to  inherit  firom 
his  natural  fibther  and  has  merely  a  right  to  be  maintained 
by  his  alleged   adoptive  father  ? 

8a4(ig^p&dh&rlu,  Yes,  if  there  has  been  an  adoption  in 
fact.  Strangers  Maivwal,  §  197(c),  DaUaka  ChcmdrikA  see. 
1,  cl.  lb(d)  and  sec.  6,  cL  ^e). 

(a)  "  An  adoption  of  one  of  a  different  class  from  tlie  adopter  has,  in 
ffeneral,  nothing  but  disqualifying  effects.  Farted  vitk  by  bis  parents,  it 
diyests  the  child  of  his  natural,  without  entitling  him  to  the  substituted 
claims,  incident  to  an  unexceptionable  one.  incom^tent  to  perform 
effectually  those  rites,  on  account  of  which  adoption  is  resorted  to,  he 
cannot  inherit  to  the  adopter^  but  remains  a  charge  upon  him,  entitled 
only  to  maintenance" —citing  Datt.  Chand.  sec.  i,  14,  et  seq.— Id.  aeo.  vi, 
4.  Mit.  on  Inh.  ch.  1,  xi,  9  and  note,  and  adding  ''  Qu,  tarn.  Mr.  Suther- 
land, translator  of  the  Treatises  on  Adoption,  beingof  opinion  that  the 
adoption  bein^  void,  the  natural  rights  remain."  The  passage  from  the 
Mitdkshari  (i,  xi,  9)  is  as  follows :  *'  He  who  is  giren  by  his  mother  with 
her  husband^s  consent,  while  her  husband  is  absent,  [or  incapable  though 
present]  or  [without  his  assent!  after  her  husband's  decease,  or  who  ia 
given  by  his  father,  or  by  both^  being  of  the  same  class  with  the  person  to 
whom  he  is  given,  becomes  his  given  son  (datiaia) .  So  Manu  declares 
"  He  is  called  a  son  given  {dattrima)  whom  nis  father  or  mother  affection- 
atelj^  gives  as  a  son,  being  alike  [by  class,]  and  in  a  time  of  distress ;  con- 
firming the  gift  with  water." 

{b)  "  Alike  not  by  tribe,  but  by  qualities,  suitable  to  the  family.  Ac- 
cordingly a  Kshatriya,  or  a  person  of  any  other  inferior  class  may  be  the 
given  son  of  a  Brahmaria."  As  for  this  interpretation  by  Medhatithi  it  is 
thus  reconciled.  Where,  there  may  be  no  real  legitimate  son,  although  as 
being  inferior  in  class  the  Kshatriya  and  the  rest  are  not  entitled  to  present 
the  oblation  of  food,  and  water ;  still,  their  filial  relation  may  be  legally 
established,  by  reason  of  their  being  beneficial  in  perpetuating  the  name, 
and  the  like ;  but,  as  they  are  beneficial  in  a  small  degree,  they  only  re- 
ceive maintenance." 

(c)  [A  man  is  bound  to  maintain  his  father ]  "  Also  one  adopted 

bybim  but  who  may  prove  disqualified  for  adoption. 

{(fj  "  Katv&yana  declares  this  "  If  they  be  of  a  different  class,  ther 
are  entitled  to  food  and  raiment  only."  Caunaka  also  "  If  one  of  a  dif- 
ferent class  should,  however,  in  any  case,  nave  been  adopted  as  a  son,  he 
should  not  make  him  participator  of  a  share :  this  is  the  doctrine  of  9*^- 
naka.  By  Yijnavalkya  also  it  is  declared  that  one  of  the  same  class  pre- 
sents the  funeral  cake,  and  participates  in  a  share ;  but  the  filial  relation 
of  one  of  a  different  class  is  net  denied;  and  Y^ska,  explicitly  declares 
this  : '  A  person  of  the  same  class  must  be  adopted  as  a  son.  Such  a  son 
performs  the  oblations  and  takes  the  estate ;  on  default  of  him  one  differ- 
ent in  class  who  is  regarded  merely  as  prolonnDg  the  line.  He  receives 
food  and  raiment  only,  from  the  person  succeeding  to  the  estate. 

(e)  "  It  is  declared,  by  an  author  in  the  following  text,  that  a  son 
given  likewise  who  is  of  a  different  class,  does  not  inherit.  If  one  of  a 
different  class,  should  however  in  any  instance  have  been  adopted  as  a  wn, 
he  should  not  make  him  participator  of  a  share.  This  is  the  doctrine  of 
faunaka." 
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HoLLOWAT,  J. : — How  can  there  be  an  adoption  in  fact       1868. 
when  that  has  not  taken  place  which  is  necessary  to  consti-      ''"^ 


s.  A,  Ho.  88 
tute  an  adoption  ?  _  fjf  1868« 

Sa4agdpdch4rlu :  Suppose  the  case  of  an  adoption  of  a 
son  whose  tribe  is  not  that  of  the  adoptive  father. 

HOLLOWAT,  J. : — If  a  man  marry  another  man's  wife, 
not  knowing  her  to  be  so.  is  that  a  marriage  in  fact  ? 

Scotland,  C.  J. : — ^In  old  times  when  the  performance 
of  religious  rites  for  the  purpose  of  adoption  was  considered 
of  more  importance,  perhaps,  than  it  is  now,  maintenance 
may  have  been  given  to  an  invalidly  adopted  son  in  conse- 
quence of  the  effect  which  was  attributed  to  those  rites- 
In  a  religious  point  of  view  he  may  possibly  have  lost  rights 
in  his  natural  family.  But  it  is  hard  to  see  how  a  man  forfeits 
his  natural  temporal  rights  by  being  adopted  into  another 
fiunily  when  such  adoption  is  invalid.  You  must  in  effect 
say  here  that  though  the  intended  adoption  has  never  gone 
beyond  a  mere  expression  on  the  part  of  the  natural  father 
such  as  '  I  will  give  you  my  son,*  that  destroys  the  son's  right 
to  inherit  fix>m  him. 

8a4og6pdchArlu.  If  the  adopted  son  perform  the  fune- 
ral rites  of  his  adoptive  father,  this  would  disentitle  him  to 
perform  those  of  his  natural  father,  and  to  inherit  his  estate.. 

Scotland,  C.  J.  :-^I  doubt  that.  Suppose  a  man  has  two 
sons  and  gives  the  younger  son  in  adoption,  and  the  adop- 
tion turns  out  invalid,  and  the  elder  son  dies,  why  could  not 
the  second  son  bring  a  suit  to  establish  his  right  ? 

8a4ag6pdchdrhi,     I  am  not  prepared  to  say. 
HoLLOWAT,  J. : — *  He  knoweth  not  the  law  that  know- 
eth  not  the  reason  of  the  law.* 

F.  BmigdchMu,  for  the  respondent,  the  defendant. 
The  Court  delivered  the  following 

Judgment  : — The  plaintiff  in  this  suit  as  the  adopted 
son  of  Kistnaji  E6n^ri  Pandit,  who  it  is  alleged  was  the 
adopted  son  of  the  defendant,  a  widow  seeks  to  recover  a 
sum  for  the  maintenanoe  of  himself  and  his  adoptive  mother. 
The  defendant  denies  the  right  of  the  plaintiff  to  recover. . 
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1668.  No  doubt  exists  as  to  the  validity  of  the  plaintiflTs 

June  18, 


s^j-^o^^  adoption  by  lostnaji  lL6n4sn  Fap^it.  But  at  the  original 
9f  1863.  hearing  it  was  proved  by  the  record  of  the  proceedings  in 
Original  Suit  No.  18  before  the  Subordinate  Judge  (the 
same  being  a  suit  b}'  Eistnaji  K6n^ri  Paia4i^  as  adopted 
son  to  recover  from  the  defendant  the  property  left  by  her 
husband,  to  which  the  present  plaintiff  was  a  party),  that 
the  alleged  adoption  by  the  defendant  of  Eistnaji  Kdn^ri 
Pandit  was,  by  the  decree  in  the  suit  pronounced  to  be  of 
no  validity,  on  the  ground  that  though  the  forms  and  cere- 
monies of  an  adoption  appeared  to  have  taken  place  after 
the  death  of  the  defendant's  husband,  the  defendant  had  no 
authority  whatever  from  her  husband  to  adopt.  The  record 
in  Appeal  Suit  No.  41  of  1849  before  the  Civil  Judge  in 
which  the  original  decree  was  affirmed  was  also  in  evidence. 

Upon  this  evidence  both  the  lower  courts  have  decreed 
against  the  plaintiff  deciding  that,  as  the  adopted  son  of  one 
whose  alleged  adoption  had  been  held  to  be  invalid  in  law, 
he  could  make  no  claim  to  maintenance  from  the  defendant 
through  his  adoptive  father.  And  we  are  of  opinion  that  a 
right  decision  has  been  arrived  at. 

In  reason  and  good  sense  it  would  seem  hardly  a  matter 
for  doubt  that  where  no  valid  adoption,  in  other  words,  no 
adoption  has  taken  place,  no  claim  of  right  in  respect  of  the 
legal  relationship  of  adoption  can  properly  be  enforced  at 
law.  But  in  this  case  it  was  contended  on  the  part  of  the 
plaintiff  (the  appellant)  that  although  Kistnaji  E6n^ri 
Pandit  was  precluded  from  all  right  to  inherit  in  the  fiunily 
of  the  defendant's  husband,  yet  that  by  reason  of  the  forms 
and  ceremonies  attending  an  adoption  having  been  gone 
through,  the  law  gave  him  the  right  to  claim  nudntenauce 
from  the  defendant,  and  that  such  right  passed  to  the  plain- 
tiff as  his  son  by  a  valid  adoption,  just  as  it  woidd  have 
passed  to  his  natural  son.  In  support  of  this,  reference  was 
made  to  Mr.  Strange's  Manual,  sections  120  and  197,  Sir 
Thomas  Strange's  Hind/&  Law,  I,  p.  82,  and  to  the  DaJUaha 
Chandrikd  by  Sutherland,  section  1,  clauses  14, 15,  and  sec- 
tion 6,  clause  4. 

Now  the  passages  in  the  two  former  works  rest  upon 
the  authority  of  the  Dattaka  Chandrikd  and  the  MitdMia" 
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rd  on  inheritance,  chap.  I,  sec.  XI,  clause  9  -/a)  and  having       1868. 
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considered  what  is  to  be  found  in  these  authorities,  we  are  -^  .  ^  .,„ 

£>,  A,  JSO*  do 

of  c^inion  that  no  legal  ground  is  afforded  for  the  present  gfises. 
daim  to  maintenance.  Mr.  Strange  in  section  i  19  of  the 
second  edition  of  his  Manwxl  no  doubt  states  broadly  that 
a  boy,  after  a  gift  made  for  adoption,  cannot  be  re-admit- 
ted to  his  family  rights  should  his  adoption  "  not  stand 
good  in  law/'  and  that  devoid  of  inheritance,  he  has 
a  claim  to  maintenance.  And  an  observation  to  the  same 
general  effect  occurs  in  a  late  judgment  delivered  by 
Mr.  Strange,  then  a  Judge  of  this  Court,  in  the  csac  of 
Ayydvu  Muppandr  v.  Mlidatchi  Amjmdi(b),  But  Sir 
Thomas  Strange's  observations  are  confiaed  to  the  adoption 
of  one  of  a  different  class  from  the  adopter,  and  he  puts 
the  claim  to  maintenance  on  the  ground  that  such  an 
adoption,  while  it  divests  the  child  of  his  natural  claims,  does 
not  entitle  him  to  all  the  incidents  of  an  unexceptionable 
adoption  and  enable  him  effectually  to  perform  those  rites 
which  are  essential  to  the  right  to  inherit ;  and  this  in  effect 
is  supported  by  the  Dattaka  ChaTutrikd,  section  1,  clauses 
14, 16.  Where  however  both  the  author  and  the  commen- 
tators to  whom  he  refers,  make  the  claim  of  adopted  sons  of 
a  different  class,  more  expressly  and  distinctly  to  rest  upon 
the  groimd,  that  although  not  qualified  to  present  the  obla- 
tions and  perfonn  the  rites  essential  to  inheritance,  they  ac- 
quire a  filial  relationship,  (as  is  there  said)  "  by  reason  of 
their  being  beneficial  in  perpetiukting  the  name  and  the  like : 
but  as  they  are  beneficial  in  a  small  degree,  they  only  receive 
maintenance."    See  also  the  Dattaka  Minuimsd,  section  3. 

The  doctrine  so  laid  down  treats  the  adoption  as  one 
^hat  may  be  made  and  existing,  and  of  validity  for  one  of 
the  purposes  of  adoption  according  to  Manu,  quoted  in 
Clause  3  of  the  same  section  ;  though  not  for  the  other  pur- 
pose of  "  the  funeral  cake,  water  and  solemn  rites."  How 


(a)  *'  He  who  is  given  bj  his  mother  with  her  husband's  consent, 
while  her  husband  is  ament  [or  incapable  though  present}  or  wi^out  his 
assent  after  her  husband's  decease,  or  who  is  giren  bj  his'  father  or  by 
boiii,  being  of  the  same  class  with  the  person  to  whom  be  ia  gi^en,  becomes 
18  giren  son  (daiiaka).  So  Manu  declares  '  He  is  called  a  son  given  {dot- 
/rMM)  whom  bis  father  or  mother  affectionately  gives  as  a  son  Deing  alike 
1^  class  and  in  a  time  of  distress ;  confirming  the  gift  with  water." 


(b)  Supra,  p.  45. 
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186S.  far  this  doctrine  now  holds  good  as  law  we  are  not  called 
g  J  jy^  3g  upon  to  consider,  as  it  has,  we  think,  no  application 
eT  i^g^-  to  the  present  case.  But  we  may  observe  that  there  appears 
to  be  nothing  in  the  Mit&kshari  to  the  same  effect,  and  Sir 
Thomas  Strange's  in  a  note  to  the  passage  before  referred  to, 
questions  the  claim  to  maintenance  and  8B,ys,  ''  Mr.  Suther- 
land, translator  of  the  Treatise  on  adoption,  being  of  opinion 
that  the  adoption  being  void,  the  natural  rights  remain,  and 
applied  to  the  present  case,  this  opinion  of  a  verjr  high  au- 
thority upon  the  subject  is  entitled  to  the  more  weight,  that 
it  is  clearly  logical.  If  there  was  no  adoption  nothing  can 
have  been  acquired  and  nothing  lost. 

In  the  present  case  the  question  does  not  turn  upon  any 
personal  disqualification  on  the  part  of  Eistnaji  E6n^ri 
Pandit,  and  we  think  the  natural  rights  of  the  plaintiff  re- 
main in  law  quite  unaffected.  In  this  case  the  authority  of 
the  defendant's  husband  was  indispensable  to  the  validity 
of  the  adoption  relied  upon  by  the  plaintiff:  without  it 
the  absolute  essentials  of  adoption  for  civil  purposes,  the 
giving  and  receiving,  could  not  with  any  legal  effect  take 
place ;  and  it  would  be  strangely  inconsistent  and  unreason- 
able, if  the  mere  formal  performance  of  certain  customary 
rites  and  ceremonies  connected  with  adoption,  which  as  re- 
gards the  dvil  rights  of  the  person  adopted,  would  probably 
not  be  treated  as  necessary  to  its  legal  efficacy,  (1  Sir 
Thomas  Strange's  Eind/Cb  Law,  96 ;  Veeraperwmal  PiUay 
V.  Narrain  Pillayfa),  were  held  to  confer  the  right  to  en- 
force maintenance  by  a  civil  suit.  We  think  there  is  no- 
thing in  Hindd  law  which  requires  or  would  warrant  such 
a  decision,  and  that  as  in  this  case  there  was  no  valid  adop- 
tion by  the  defendant  the  suit  must  fell. 

This  decision  renders  it  imnecessary  to  give  any  opinion 
upon  the  other  question  argued  at  the  bar,  whether,  if  the 
right  to  maintenance  had  existed  in  lastnaji  Edn^ri  Pan4it, 
that  right  would  as  an  estate  have  descended  to  his  sons 
natural  or  adopted. 

Our  judgment  therefore  is  in  affirmance  of  the  decree 

of  the  Civil  Court.     The  costs  of  this  appeal  will  be  borne 

by  the  appellant. 

Appeal  dismissed  with  costs. 

(a)  1  Strange's  Notes  of  Cuei,  100. 
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9p9tUatt  Surisditction  (a) 

Special  Appeal  No.  188  of  1862. 

KiSARA  RuKKUMMA  Rau  and  another. Appellants. 

9bi'pati  Vitanna  Dikshatulu Respondent 

The  rule  under  Beg.  XIV  of  1816,  sec.  30,  that  each  of  two  Taklls 
appointed  by  a  party  to  a  suit  shall  be  entitled  to  a  moiety  of  the  fee  pay- 
aote,  applies  only  to  cases  where  they  are  appointed  by  the  same  vakalat- 
nama. 

Jn  the  absence  of  a  demand  in  writing,  interest  up  to  the  date  of  suit 
cannot  be  awarded  upon  sums,  not  payable  under  a  written  instrument,  of 
which  the  payment  has  been  UlegaUy  delajed. 

rilHIS  was  a  special  appeal  from  the  decision  of  C.  R.     j^^^^o 
-L     Pelly,  the  Acting  Civil  Judge  of  Masulipatam,  in  Ap-  &  A.  No.  188 
peal  Suit  No.  138  of  1860,  affirming  the  judgment  of  the     ^-^  ^^"' 
Principal  $adr  Amin  of  Masulipatam  in  Original  Suit  No. 
6  of  1860. 

The  plaintiff  sued  for  rupees  595-2-11,  being  fees,  with 
interest,  payable  to  him  by  the  defendant  for  work  done  by 
the  plaintiff  as  the  vakil  of  the  defendant  in  certain  suits 
which  were  compromised  at  the  close  of  the  pleadings. 

The  Principal  $adr  Amin  and,  on  appeal,  the  Civil 
Judge  awarded  three-fourths  of  the  fees  which  would  have 
been  payable  if  the  suits  had  respectively  terminated  by  a 
decree.  And,  though  there  was  no  all^ation  of  a  demand 
in  writing,  the  $adr  Amin  and  Civil  Judge  awarded  interest 
up  to  the  date  of  suit. 

Mayne  for  the  special  appellant,  the  first  defendant. 

First  Under  Regulation  XIV  of  1816  section  30  the 
plaintiff,  being  only  one  of  two  vakils  appointed  by  the  de- 
fendant was  entitled  to  only  one-half  of  the  fee.  That  section 
enacts,  first,  that "  the  parties  in  a  suit  are  respectively  permit- 
ted to  entertain  two  or  more  pleaders,  who  shall  either  di- 
vide the  authorized  fee  between  them,  in  an  equal,  or  in  any 
other  proportion  which  may  have  been  previously  agreed 
upon  between  them  and  their  constituent,  or  shall  each  be 
entitled  to  receive  the  full  established  fee,  as  may  be  sped- 
Jled  in  the  vakdlatn^ima ;  btU  aU  stipulations  to  ihis  effect 
shall  be  distinctly  stated  in  the  vcMUatndma,  which  shaU 
olherxijist  he  construed  to  entitle  the  whole  of  the  ixxMls  ap- 
{a)  Present  Scotland,-C.  J.  and  HoUoway,  J. 
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186S.       'pointed  by  it  to  an  equal  division  of  the  estahUahed  fee  and 
o  '^'^r^i'oa-  no  morefa).      Second.    It  shall  be  sufficient  in  such  cases 

S,yi.  No.  loo  *    ' 

^1863.  for  the  party  employing  two  or  more  vakils  in  the  same 
suit,  to  file  a  single  vakalatn^a ;  hU  the  party  shall  be  re- 
quired to  deposit  in  court  the  whole  arnKm/rU  of  the  fees  pay- 
able  to  his  pleaders,  under  the  nUes  contained  in  Section 
XXIII,  of  this  Begulation(b).  "  Third.  If  the  party  shall 
agree  to  pay  to  each  of  the  vakils  employedjby  him  the  full 
amount  of  the  authorized  fee,  the  opposite  party  in  the  suit 
shall  in  no  case  be  required  to  make  good  more  than  the  fee 
of  one  of  those  pleaders,  or  such  part  of  that  fee  as  may  be 
adjudged  against  him  by  the  court  The  fees  of  the  other 
pleader  are  to  be  considered  as  a  separate  expense,  to  be  de- 
tmyed  exclusively  by  the  party  entertaining  him,  and  for 
which  he  is  not  to  be  reimbursed  in  any  case  whatever." 

Secondly.  One-half,and  not  three-fourths,  of  the  fee  should 
have  been  awarded.  Section  31  of  Regulation  XIY  of  1816 
enacts,  first,  that  "  if  a  suit  shall  be  withdrawn  or  dismis- 
sed on  default  without  a  determination  upon  the  merits  of 
the  case  before  all  the  requisite  pleadings  shall  have  been 
filed  in  court,  the  respective  pleaders  of  the  plaintiff  and  de- 
fendant, or  of  the  appellant  and  respondent,  shall  each  be 
entitled  to  only  one-fourth  of  the  established  fee,  which  they 
would  have  received  had  the  suit  been  brought  to  a  r^rular 
decision  by  the  court.  K  a  suit  shall  be  withdrawn  or  dis- 
missed on  defisiult  after  all  the  reqtdsite  pleadings  shall  have 
been  filed  in  court,  the  respective  pleaders  are  to  be  entitled 
to  one-half  the  fees  which  they  would  have  received  if  judg- 
ment had  been  given  in  the  cause.  The  fees  in  both  of  the 
above-mentioned  cases  are  to  be  charged  to  the  plaintiff  or 
appellant  withdrawing  the  suit,  or  suffering  it  to  be  dismis- 
sed on  default,  together  with  all  the  admitted  costs  incurred 

{a)  The  passages  in  italics  have  been  virtnaliy  repealed  by  Act  I  of 
1846. 

(b)  This  Act,  which  extends  to  India  the  provisions  of  3  and  4  W.  4, 
c.  42,  8.  28,  enacts  that  upon  all  debts  or  sums  certain  payable  at  a  cer- 
tain time  or  otherwise,  the  Court  before  which  such  debts  or  sums  may  be 
recovered,  may,  if  it  snail  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts 
or  sums  ceitun  were  payable,  if  such  debts  or  sums  be  payable  by  virtue 
of  some  written  instrument  at  a  certain  time,  or  if  payabto  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been  made  in  writing, 
so  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  term  of  payment ;  prorid- 
ed  that  interest  shall  be  payable  in  all  cases  in  which  it  is  now  payable  by 
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by  the  defendant  or  respondent.     "  Second.    The  same  rules    .   18«8. 
shall  be  considered  applicable  to  cases  adjusted  by  rfaini-  i  j^'jfo  188 
ma,  except  that  the  fees  of  the  pleaders  and  aU  other  costs      ^  ^^^- 
of  the  suit,  shall  be  paid  by  the  parties  in  such  manner  and 
proportions  as  may  have  been  agreed  upon,  and  inserted 
in  the  r&zin&ma." 

Thirdly.  As  there  was  no  allegation  of  a  demand  in 
writing,  interest  should  not  have  been  awarded  up  to  the 
date  of  suit.    Act  XXXII  of  1839. 

The  Court  delivered  the  following 

Judgment  : — The  first  point  made  for  the  appellant  was 
that  under  section  XXX  Regulation  XIV  of  1816,  the  pre- 
sent plaintiff,  being  only  one  of  two  vakils  appointed  by  the 
defendant,  is  entitled  only  to  one-half  of  the  fee  payable. 
We  are  of  opinion,  however,  that  this  rule  applies  only  to 
cases  in  which  two  or  more  pleaders  are  appointed  by  the 
same  vakalatndma.  If  it  were  otherwise  it  is  manifest  that 
the  practitioner's  remuneration  might  without  his  know- 
ledge be  reduced  to  a  sum  for  which  he  would  wholly  have 
declined  to  undertake  the  duty. 

On  the  second  point  that  one-half  and  not  three-fourths 
of  the  fee  should  have  been  awarded,  we  are  of  opinion  that 
the  decree  is  wrong  and  must  be  modified.  Section  XXXI 
of  Regulation  XIV  of  1816  is  the  enactment  upon  which 
the  question  depends,  and  it  is  there  distinctly  provided  that 
one-half  of  the  established  fee  only  (is  to  be  paid  if  the  case 
is  determined  by  agreement  at  the  close  of  the  pleadings. 
After  they  have  been  filed  we  are  unable  to  find  any  provi- 
sion for  the  award  of  three-fourths  of  the  fees,  and  can  only 
suppose  that  the  result  has  been  attained  by  adding  one- 
fourth  of  the  fee  payable  if  the  suit  goes  off  before  the  close 
of  the  pleadings  to  the  one-half  payable  if  it  is  determined 
at  their  close.  The  decree  must  be  modified  by  the  allow- 
ance of  one-half  instead  of  three-fourths. 

The  question  of  interest  depends  upon  the  true  con- 
struction of  Act  XXXII  of  1839(c),  and  judgment  on  this 
point  was  not  given  at  the  hearing  to  enable  us  to  consider 
the  effect  of  the  words  "  Provided  that  interest  shall  be  pay- 
able ^  all  cases  in  which  it  is  now  payable  by  law."     If 

zl 
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1863.  .  the  practice  which  has  unquestionably  prevailed  in  the  Mo- 
s  A^No  i»b  ^^'^ssil  courts  for  a  long  series  of  years  of  awarding  interest 
of  1863.  upon  aU  demands  of  which  the  payment  has  been  illegally 
delayed,  was  shown  to  be  based  upon  any  existing  regula- 
tion or  positive  rule  of  law  by  which  interest  would  at  the 
time  the  Act  passed  have  been  payable  in  respect  of  this 
debt,  unquestionably  it  would  still  be  payable  notwithstand- 
ing the  enactment.  We  are  unable,  however,  to  find  any 
such  provision,  and  it  necessarily  follows  that,  there  being 
no  allegation  of  a  demand  in  writing,  the  award  of  intereit 
up  to  the  date  of  suit  must  be  disallowed.  The  appellant 
is  entitled  to  the  costs  of  this  appeal. 

Appeal  allowed. 


1863. 


appellate  JfunsUictiott  {a) 

Special  Appeal  No.  369  of  1862. 

Ilata  Shavatri  and  another Appellants. 

Ilata  Na'ratanan  Nambu'diri Respondent 

A  Hindu  adulteress  IWing  apart  from  her  husband  cannot  recorer 
niainienance  from  him  so  lon^as  the  adultery  is  uncoudoupH. 

A  daughter  living  apart  from  her  father  for  no  sufficient  cause  cannot 
sue  him  for  mainteuance. 

nPHIS  was  a  special  appeal  from  the  decree  of  Wm.  Hoi- 
Juneis,  ^  loway,  Civil  Judge  of  Tellicherry,  in  Appeal  Suit,  No. 
^-  ^  ^^l^"^  442  of  1861,  reversing  the  decree  of  J.  M.  D'Rozario,  th^  Dis- 
triet  Munsif  of  Calicut,  in  Original  Suit  No.  450  of  1858. 
This  suit  was  brought  by  the  wife  and  daughter  of  the  first 
defendant  to  recover  certain  ancestral  property  in  his  pos- 
session, out  of  which  they  alleged  themselves  to  be  entitled 
to  maintenance.  It  appeared  that  the  first  plaintiff  had 
committed  adultery,  that  she  had  consequently  been  ex- 
pelled from  her  caste,  and  that  she  and  her  daughter  had 
left  the  first  defendant's  house  and  were  then  living  apart 
from  him.    The  Munsif,  however,  fancying  that  Act  XXI  of 


{a)  Present  Phillips  and  Frere,  J  J. 
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1850(a^  applied,  decreed  for  the  plaintiflFs  with  costs.    On  ap-        1863. 
peal  the  Civil  Judge  reversed  the  Munsif  s  decree  in  the  fol-   5  J|"Vo  869 
lowing  judgment :  of\B6Z. 

"  This  is  a  suit  by  a  woman  whose  own  witnesses  ad- 
mit her  to  have  committed  adultery,  to  recover  subsist- 
ence from  her  husband.  Nothing  is  more  manifest  than 
the  principle  that  adultery  uncondoned  bars  a  suit  for 
maintenance.  If  the  people  of  the  plaintiff's  caste  had 
chosen  from  a  capricious  exercise  of  their  authority,  to  expel 
her  from  her  caste,  her  right  would  by  no  means  have  been 
barred.  Act  XXI  of  1850  simply  prevented  the  fact  of  a  man 
differing  from  his  forefathers  upon  matters  of  the  greatest 
difficulty  and  of  the  highest  concern,  from  stripping  him  of 
his  property.  It  cannot  interfere  with  the  plain  rule  both 
of  all  ecclesiastical  law  and  of  all  morality,  equally  existent 
in  the  English  and  Hindti  law,  which  I  have  here  set  forth. 
The  daughter  can  have  no  possible  right  of  action  against 
her  father,  and  at  any  rate  her  case  must  fg^il  from  suing  in 
the  present  combination.  If  she  has  any  rights,  they  must 
be  founded  on  a  totally  different  basis.  As  far  as  here  ap- 
pears she  absents  herself  from  her  father's  house,  and  with  a 
feeling  perhaps  not  unnatural,  clings  to  her  guilty  mother, 
but  nothing  is  alleged  or  proved  in  this  suit  to  show  her  en- 
titled to  that  to  which  no  daughter  is  prima  facie  entitled 
to,  namely,  a  separate  subsistence." 

MaynCy  for  the  plaintiffc  the  special  appellants,  contend- 
ed, first,  that  adultery  was  not  a  bar  to  an  action  for  main- 
tenance ;  secondly,  that  a  daughter  might  sue  for  mainte- 
nance, and  thirdly,  that  there  was  no  misjoinder. 

Karundgara  Manavan,  for  the  respondent,  was  not 
called  upon. 

Phillips,  J. : — ^This  appeal  must  be  dismissed.  On  the 
first  point  it  is  clear,  both  from  textbooks  and  cases,  that 
a  Hind6  wife  leaving  her  husband's  house  without  sufficient 

(a)  This  Act  enacts  that  "  so  much  of  anj  law  or  usage  now  in  force 
within  the  territories  subject  to  the  Government  of  the  East  India  Com- 

Eany,  as  inflicts  on  any  person  forfeiture  of  rights  or  property,  or  may  be 
ela  in  any  way  to  impair  or  affect  any  ri^ht  of  inheritance,  by  reason  of 
his  or  her  renouncing,  or  having  been  excluded  from  the  communion  of 
any  religion,  or  being  deprived  of  caste,  shall  cease  to  be  enforced  as  law 
in  the  Courts  of  the  East  India  Company,  and  in  the  courts  established  by 
Royal  Charter  within  the  said  territories. 
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1868.  cause  cannot  claim  maintenance.  A  fortiori  this  ia  so,  when, 
J«ng  25.  ^^  ^  ^^^  present  case,  the  wife  is  admittedly  an  adulteress. 
of  1868.  So  by  English  law,  a  wife's  departure  from  her  husband 
without  sufficient  reason  exempts  him  from  the  duty  of  sup- 
porting her,  and  her  elopement  accompanied  with  adultery 
discharges  him  from  all  obligations  to  find  her  necessaries, 
and  he  will  not  be  bound  by  her  contracts  for  them,  unless 
of  course  he  pardons  her  and  takes  her  back/a/  But 
here  neither  misconduct  nor  condonation  on  the  part  of 
the  husband  is  even  suggested.  Then  as  to  the  daughter, 
I  concur  with  the  learned  Civil  Judge  in  holding  that  no 
daughter  is  prima  facie  entitled  to  a  separate  subsistence, 
and  that  nothing  is  alleged  or  proved  to  shew  the  second 
plaintiff  entitled  thereto.  It  thus  becomes  unnecessary  to 
consider  the  point  taken  as  to  misjoinder. 

Frere,  J.  concurred. 

Appeal  dismissed, 

(a)    Bright  on  the  Law  ofUutband  and  WifCy  II,  14. 

Note. — See  Vyavahdra  Mayukha,  ch.  IV,  sec.  XI  §  12.  "  If  she  be 
unchaste  a  woman  must  be  turned  out  of  doors  and  without  a  mainte- 
nance :"  /?.  A.  No,  2  ^1823,  Mad.  Sel.  Dec.  366  :  T.  L.  Strange,  Manual 
of  Hindu  Law,  2d  ed.  §  198.  M.  S.  D.,  1857.  p.  139.    * 

*'  Infidelity  in  the  female,  save  in  certain  of  the  lowest  classes,  occa- 
sions forfeiture  of  caste  and  puts  an  end  to  tKe  marriage"  T.  L.  Strange, 
Manual  of  Hindu  Law,  2d  ed.  p.  11,  citing  the  Smfti  Chandrikd. 

As  to  impropriety  of  conduct  disentitling^a  Hindti  widttw  to  mainte- 
nance see  Ranee  Busmnt  Koomaree  v.  "Ranee  Kumniul  Komareey  7  S.  D.  'A. 
Hep.  144  :  1  Mori.  Dig.  441. 


^Iipellatr  Sundliution  {a) 

Special  Appeal  No.  145  of  1863. 

N AMAsrvA' YA  Chetti Appellant 

Sivaga'mi  and  others Respondents. 

The  widow  of  an  undivided  Hindti  has  no  right  to  sell  his  property 
for  payment  of  his  debts,  even  though  it  be  self-acquired. 

1863.       rflHIS  was  a  special  appeal  from  the  decision  of  V.  Sim- 

s  A  No-  146  ^^^  Niyu4u,  the  Principal  §adr  Amin  of  Negapatam, 

of  1862-     in  Appeal  Suit  No.  479  of  1861,  affirming  the  decree  of 

S.  Vaiyadan/iyagam,  the  District  Munsif  of  M&yavaram,  in 

Original  Suit  No.  238  of  1859. 

{a)  Present  Phillips  and  Frere,  J  J. 
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Kd'i'undgara  Mcmavan  for  the  appellant,  the  plaintiff.       1868. 

June  27. 

Mayne  for  the  respondents,  the  defendants.                    s.  A.  No.  146 
The  facts  appear  from  the  following  — '— 

Judgment  : — ^This  was  a  suit  by  the  plaintiff,  as  undi- 
vided brother  of  the  second  defendant,  and  of  the  deceased 
husband  of  the  first  defendant,  to  recover  a  two-thirds  share 
of  a  house,  said  to  have  been  illegally  sold  by  the  first  de- 
fendant to  the  third. 

The  lower  courts  upheld  the  sale  in  question,  and  dis- 
missed the  plaintiff's  claim,  on  the  ground  that  the  house 
was  the  self-acquired  property  of  the  first  defendant's  hus- 
band, and  that  the  sale  was  made  by  the  widow,  the  first 
defendant,  for  the  purpose  of  paying  her  husband's  debts. 

We  consider  it  clear  that  the  grounds  on  which  the 
lower  courts  have  decided  this  case  are  untenable  in  point  of 
law.  The  brothers  being  undivided,  it  is  manifest  that  on 
the  death  of  one  of  their  number  the  widow  had  no  right  to 
deal  with  his  property,  whether  self-acquired  or  not ;  and  the 
sale  is  consequently  invalid.  We  therefore  reverse  the  deci- 
sion of  the  Principal  Sadr  Amin,  and  pass  judgment  in  fa- 
vour of  the  plaintiff  for  the  property  claimed  in  the  plaint. 
The  costs  incurred  by  the  plaintiff  throughout  the  entire 
case  will  be  chaiged  to  the  first  and  third  defendants  joint- 
ly and  severally. 

Appeal  allowed. 


(Original  ^unfiOiution  {a) 

Original  Suit  Ifo.  85  of  1863. 
Vi'rasva'mi  Chetti  against  Appa'sva'mi  Chetti. 

A  Hind6  wife  is  not  entitled  to  maintenanee  if  she  leaves  her  hus- 
band without  a  justifying  cause. 

The  husband's  marrying  a  second  wife  is  not  such  justifying  cause. 

Where,  therefore,  a  mndti  husband  married  a  second  wife,  and  his 
first  wife  thereupon  left  him  .—Held  that  the  first  wife  had  no  implied  au- 
thority to  borrow  monej  for  her  support. 

Sembh  the  prohibition  against  a  plurality  of  wives  save  under  certain 
circumstances,  is  merely  directoiy  and  not  imperative. 

npHIS  was  a  suit  to  recover  rupees  924-13-5,  being  rupees       1353. 

-*-      700  lent  to  the  defendant's  wife  on  the  3rd  September     ^^nezo. 

1860,  and  rupees  224-13-5,  being  interest  thereon  at  12  per     qf  isttS. 

cent,  per  annum  from  3rd  September  1860  to  the  7th  of 

May  1863. 

(«)  Present  Scotland,  C.  J.  and  Bittleston,  J. 
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1863.  The  plaintiff  affirmed  and  the  defendant  denied  that  he 

June  30. 


^  V,  ^r   o     ^e  plaintiff  on  or  about  the  3rd  of  September  1860  lent  to 

0.  S.  No.  85 

<^1868.  the  defendant's  wife  Vijjaya  Amm^  the  sum  of  rupees  700. 
The  first  issue  therefore  was  whether  that  sum  was  so  lent 
as  in  the  plaint  alleged. 

The  plaintiff  also  affirmed  and  the  defendant  denied 
that  the  said  sum  was  necessarily  borrowed  by  the  said  N. 
Vijjaya  Amm^l  for  her  maintenance  and  to  enable  her  to 
prosecute  a  suit  against  the  defendant  for  her  maintenance. 
The  defendant  affirmed  and  the  plaintiff  denied  that  the  said 
money  was  borrowed  by  N.  Vijjaya  Amm^  without  any  au- 
thority from  him  the  defendant  to  borrow  the  same  md 
without  any  necessity  on  her  part  for  so  doing. 

The  second  issue  therefore  was  whether  the  said  N.  Vij- 
jaya AmmSl  had  authority  to  bind  the  defendant  by  her 
said  contract. 

All  the  parties  were  Hindiis.  It  appeared  from  the  evi- 
dence of  Vijjaya  Amm^  that  she  had  married  the  defendant 
twenty  years  ago,  that  they  occupied  adjoining  houses  at 
Mayilapptir  (both  of  which  belonged  to  the  defendant),  but  in 
other  respects  had  lived  as  husband  and  wife  down  to  the 
occurrence  of  the  events  which  gave  rise  to  the  present  ac- 
tion. She  asked  him  for  support :  he  answered  "  my  in- 
come from  the  garden  has  ceased :  you  had  better  borrow 
and  support  yourself"  He  went  on  for  two  or  three  years 
telling  her  to  borrow.  She  borrowed  money  accordingly, 
and  her  mother  falling  sick  at  Tinnan6r,  she  went  thither. 
On  her  return  to  Mayilappiir  she  found  that  her  husband  had 
married  a  second  wife  without  her  knowledge  or  consent : 
although  she  had  heard  a  report  that  he  was  going  to  con- 
tract a  second  marriage.  She  thereupon  left  her  husband.  She 
never  afterwards  went  and  asked  him  to  support  her,  but 
borrowed  money  from  the  plaintiff  on  the  security  of  the 
house  which  she  had  occupied.  There  was  no  evidence  that 
the  first  wife  was  unfaithful,  ill-tempered,  barren  or  produc- 
tive only  of  daughters. 

Branson  for  the  plaintiff. 

Mayne,  for  the  defendant,  contended  that  the  express 
authority  to  borrow  ceased  when  the  wife  deserted  her  hus- 


vi'rasva'mi  CHETTI  U  APPA'SVA'MI  chetti.  377 

l)and.    His  marriage  to  a  second  Mofe  did  not  justify  the       1863. 
first  wife  in  leaving  him,  and  she  had  therefore  no  implied  q  ^  ^^  g^ 
authority  to  bind  him  for  maintenance  or  necessaries.  of  ^^^'^- 

Counsel  did  not  go  into  any  evidence  ;  but  as  he  had 
not  intimated  that  he  did  not  intend  to  call  witnesses, 

Branson  replied. 

Scotland,  C.  J. : — In  this  case  the  rights  of  the  parties 
depend  on  our  decision  upon  the  question  raised  by  the  second 
issue,  namely  whether  or  not  the  wife  had  the  authority  of  her 
husband,  the  defendant,  to  enter  into  her  contract  with  the 
plaintiff  so  as  to  make  the  defendant  liable  for  the  money 
borrowed,  assuming  it  to  have  been  lent  for  necessaries. 

On  this  Question  the  Hindii  law  appears  to  rest  upon 
pretty  much  the  same  grounds  as  the  English  law.  A  per- 
son dealing  with  a  wife  and  seeking  to  charge  her  husband 
must  shew  either  that  the  wife  is  living  with  her  husband 
and  managing  the  household  affairs — ^in  which  case  an  im- 
plied agency  to  buy  necessaries  is  presumed — or  he  must 
shew  the  existence  of  such  a  state  of  things  as  would  war- 
rant her  in  living  apart  from  her  husband  and  claiming  sup- 
port or  maintenance — when  of  course  the  law  would  give 
her  an  implied  authority  to  bind  him  for  necessaries  suppli- 
ed to  her  during  such  separation,  in  the  event  of  his  not 
providing  her  with  maintenance. 

Then  as  to  the  evidence.  The  plaintiff's  case  is  not  met 
by  the  other  side ;  and  we  must  therefore  give  his  evidence 
its  full  and  &ir  effect.  Doing  so,  then,  the  first  question 
raised  is  does  the  plaintiff's  evidence  establish  that  express 
authority  was  at  one  time  given  by  the  husband  to  the  wife 
to  bind  him  for  necessaries  supplied  to  her  ?  [His  Lordship  here 
analysed  the  evidence  and  came  to  the  conclusion  that  such 
authority  was  established.]  Then  the  next  question  is,  can 
we  extend  the  express  authority  to  borrow  which  the  de- 
fendant unquestionably  gave  her  before  she  went  to  Tinna- 
niir,  and  whilst  they  were  living  together  as  man  and  wife, 
to  the  period  after  her  return  to  Madras,  when  she  was  of 
her  own  will  living  apart  from  him,  because  he  had  married 
a  second  wife,  and  for  no  other  reason,  or  are  the  circum- 
stances such  as  to  prove  that  an  implied  authority  existed  ? 
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1868.       The  evidence  shows  distinctly  thai  she  neither  returned  to 
"*^  *  •     her  husband  nor  made  any  application  to  him.    According 


0.  s.  No.  86 
of  1868.      to  Hindu  law  and  usage  it  seems  clear  that  whatever  may  be 

thought  of  the  morality  of  the  step  amongst  Hind6s, 
polygamy  is  permitted  and  that  it  is  competent  to  a 
Hindti  to  have  several  wives.  How  many  wives,  as  Sir  T. 
Strange  observes  in  his  HindU,  Law,  vol.  1,  p.  56,  it  is 
competent  for  him  to  have  at  one  and  the  same  time, 
does  not  distinctly  appear.  The  prohibition  which  is  to 
be  found  directed  against  a  plurality  of  wives  save  under 
certain  justifying  circumstances,  such  as  the  first  wife's 
infidelity,  bad  temper,  barrenness,  or  production  only  of 
daughters,  appears  to  be  treated,  like  so  many  other 
rules  of  Hind6  law,  as  merely  directory  and  not  imperative. 
If,  then,  in  the  present  case  it  was  permitted  to  the  de- 
fendant to  supersede  his  first  wife  by  taking  another 
wife  to  live  with  him — ^and  this  was  her  sole  reason  for  re- 
fusing to  live  with  him — ^his  doing  so  did  not,  according 
to  Hindti  law,  justify  his  first  wife  in  separating  herself  and 
remaining  apart  firom  him  of  her  own  firee  will,  and  could 
not  without  more  give  her  implied  authority  as  his  agent  to 
bind  him  for  debts  incurred  for  necessaries.  She  admitted 
in  her  evidence  that  she  never  went  to  him  or  asked  him  for 
maintenance  after  her  return  firom  Tinnandr,  and  there  is  no- 
thing to  show  any  disinclination  on  his  part  to  receive  and 
provide  for  her  in  his  family.  Her  conduct  in  efiect  amount- 
ed to  this — ^that  with  wounded  feelings  as  a  wife  she  was  disin- 
clined to  return  to  her  husband  and  chose  without  any 
communication  with  him  to  live  apart  and  borrow  money. 

We  cannot  extend  to  this  period  an  express  authority 
given  when  she  and  the  defendant  were  living  together  in 
every  respect  as  husband  and  wife.  There  being,  then,  no 
evidence  of  any  other  express  authority,  and  none  fix)m 
which,  consistently  with  Hindti  law,  any  authority  can,  I 
think,  be  implied,  the  defendant  must  have  a  verdict  on  the 
second  issue. 

BiTTLESTON,  J. : — In  cases  of  this  kind  the  burden  of 
proof  lies  wholly  on  the  plaintifil  He  contracts  with  one 
and  sues  another.  He  must  therefore  show  that  the  party 
with  whom  he  contracted  had  power  to  bind  the  party  whom 
he  seeks  to  charge.  By  the  law  of  England,  in  the  case  of  hus- 
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*  *  •  '      • 

band  and  wife  living  together,  the  presumption  is  that  the        186S. 


June  80. 


wife  is  the  husband's  agent  for  contracting  debts  for  the  ne-  ^  ^  ^^  g^ 
cessities  of  the  family.     And  according  to  Hind6  law,  also,      o/i868» 
a  wife  has  authority  to  bind  her  husband  by  contracting  for 
necessaries  in  proportion  as  the  management  of  the  family  is 
confided  to  her.    By  Hindd  law,  perhaps,  the  presumption 
of  authority  is  not  so  strong  as  it  is  by  English  law.     But 
it  is  not  necessary  now  to  consider  that  point,  for  here  the 
husband  and  wife  were  living  separate  when  the  contract 
was  made ;  and  if  husband  and  wife  are  living  apart  special 
circumstances  must  be  shewn  to  raise  any  implication  of 
authority  in  her  to  bind  him  by  her  contracts.     A  BQndti 
wife  is  not  entitled  to  maintenance  when  she  voluntarily 
and  groundlessly  abandons  her  husband  and  lives   apart 
from  him.      A  fortiori,   therefore,   she  has    no   authority 
to  borrow  money  for  her  maintenance.     In  the  present 
case,   there  is  nothing  to  justify  the  wife  in    absenting 
herself  from  her  husband,  and  insisting  on   her  right  to 
maintenance.     So   far,   therefore,  as  the  implied  authority 
goes,  the  plaintifTs  case  fails.     Then  it  is  said  there  is  evi- 
dence  of  express  authority  from  her  husband ;  but  does 
the  evidence  make  out  such  an  authority  as  will  include  this 
claim  ?    The  evidence  is  of  an  authority  before  the  separa- 
tion.    While  the  husband  and  wife  were  living  together 
(though  in  adjoining  houses)  he  said  to  her  "  my  income 
from  the  garden  has  ceased :  you  may  borrow."     Did  this 
warrant  her  in  borrowing  700  rupees  for  the  purpose  of  in- 
stituting a  suit  against  her  husband,  after  leaving  him  with- 
out any  reasonable  cause  ?     If  we  held  that  it  did,  I  think 
that  we  should  be  stretching  the  express  authority  too  far. 
The  express  authority  therefore  fails  as  well  as  the  implied 
authority,  and  the  suit  must  be  dismissed  with  costs. 

Judgment  for  the  defendant  with  costs. 

Note. — **  Katyayana  says  •  Debts  incurred  for  domestic  uses,  by  the 
slave,  ici/ey  mother  or  disciple  of  one  gone  to  a  far  countrr  or  deceased,  and 
also  by  his  son,  must  be  paid :  So  says  Bhtgu.  "  And  Idjfiavalkya  holds  : 
a  woman  shall  not  pay  debts  incurred  by  her  husband  or  son  neither  a 
father  those  of  his  son  ;  nor  a  husband  those  of  his  m/s,  unUss  contracted 
for  the  benefit  of  the  family;'  Vyahatdra  Mayukha,  chap.  V,  sec.  IV,  §  30 : 

And  see  per  Devala  cited  ibid.  chap.  IV,  sec.  X,  §  11. 1  Coleb.  Dig. 
303:Coieb.Oblig.  28,29. 
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appellate  3nvi^ittion  {a) 

Special  Appeal  No.  83  of  1862. 

MuNDA  Chetti Appellant 

TiMMAJU  Hensu Respondent 

Division  of  family  propertj  cannot  be  enforced  by  one  of  tbe  members 
of  a  family  governed  by  the  law  of  J'iiya  Sanldna. 

In  Ganara  females  only  are  recognized  as  the  proprietors  of  family 
property. 

Per  HoUoway,  J. :—  The  A'liya  Santdna  system  of  inheritance  differs 
only  from  that  of  Malabar  in  more  consistently  earrying  out  the  doctrine 
that  all  rights  to  property  are  derived  from  females. 

I8fi3.        npHIS  was  a  special  appeal  against  the  decree  of  the  Prin- 
~s7a.  Ao.  83^  ^^P^^  ^^^  Amin's  Court  of  Mangalore  in  Regular  Ap- 

of^^^^-  peals,  Nos.  381  and  393  of  1861,  modifying  the  decree  of  the 
District  Munsif  s  Court  of  Mangalore  in  Original  Suit  No, 
1252  of  1859.  This  suit  was  brought  by  a  female  member 
of  a  fiainily  governed  by  the  rule  of  Aliya  Santdna  to  en- 
force a  division  of  family  property. 

Timmaldch&riyar,  for  the  appellants,  the  defendants, 
contended  that  the  division  sought  by  the  plaintiff  was  ille- 
gal as  contravening  the  law  of  BhiUdlapdn4iya. 

Srlnivdedch&riy&r,  for  the  respondent,  the  plaintiff. 

Fberb,  J. : — ^This  was  a  suit  for  the  division  of  fiunily 
property  in  the  district  of  Canara,  and  for  the  recovery 
of  a  moiety  claimed  by  the  plaintiff,  a  female. 

The  District  Munsif  passed  judgment  in  favour  of  the 
plaintiff  generally,  but  disallowed  her  claim  to  the  land  No. 
2,  on  the  ground  that  it  was  shewn  to  be  the  self-acquired 
property  of  the  second  defendant. 

Both  parties  appealed  against  this  decision,  and  in  modi- 
fication of  the  original  decree,  the  Principal  Sadr  Amin, 
Ganappiya,  now  deceased,  awarded  to  the  plaintiff  the  en- 
tire lands  claimed  in  the  plaint,  being  of  opinion  that  the 
point  of  self-acquisition  had  not  been  substantiated  by  satis- 
factory evidence. 

The  defendants  have  now  preferred  a  special  appeal  from 
this  judgment.  On  the  case  coming  on  for  hearing  it  was 
uiged  by  the  vakil  for  the  defendants,  now  special  appel- 
lants, that  in  fijnilies  in  Canara  in  which  inheritance  is 
governed  by  the  ''Aliya  Sant&na"  rules,  division  of  fiEunily 
property  cannot  legally  be  enforced.  Adverting  therefore 
(«)  Present  Frere  and  Hollowaj,  J  J. 
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to  the  fiwjt  that  neither  the  District  Munsif,  nor  the  late        1863. 
Principal  Sadr  Amln  had  pronounced  any  opinion  on  this  -^j^y,,;  ^-r 
point,  the  High  Court  resolved  to  forward  an  issue  to  the      nn^^-'^ 
Civil  Judge,  under  section  354  of  the  Code  of  Civil  Proce- 
dure, with  instructions  to  take  evidence  with  respect  to  the 
existing  custom  and  usage,  and  to  decide  the  above  point 
judicially. 

In  his  return  made  under  date  26th  February  last,  the 
late  Civil  Judge  observed  that  such  division  of  family  pro- 
perty had  been  allowed  'in  numerous  suits  since  the  year 
1825,  and  has  submitted  these  decrees  for  the  information 
of  the  High  Court.  The  late  Civil  Judge  has  also  furnished 
copies  of  the  written  opinions  of  experienced  officers  in  the 
District  of  Canara,  which,  however,  do  not  partake  of  the 
nature  of  evidence,  and  are  not  therefore  such  as  now  re- 
quire particular  notice. 

On  the  important  question  now  before  us,  it  is  necessa- 
ry in  the  first  place  to  remark  that  the  practice  of  the  divi- 
sion of  fiimily  property  at  the  instance  of  individual  mem- 
bers is  undoubtedly  at  direct  variance  with  the  ancient  law  on 
the  subject.  It  is  admitted  that  the  law-book  called  after 
Shfitilapindiya  constitutes  the  basis  of  the  Aliya  Santina 
system,  which  prevails  in  Canara ;  and  in  a  portion  of  this 
book  which  is  quoted  by  Mi\  Findlay  Anderson  in  his  decree 
in  Appeal  No.  82  of  1843,  such  division  is  repeatedlj'-  prohi- 
bited, and  in  express  terms^a/    It  remains  therefore  to  con- 

(a)  This  is  the  quotation : — ^'  The  eldest  child  of  the  eldest  sister,  be 
it  male  or  female,  is  to  be  the  yajamdna  (manager)  and  is  to  bold  the  pro- 
perty as  such ;  but  it  cannot  be  divided  among  the  family.  The  remaining 
members  are  to  act  under  the  authority  of  such  female  or  male  manager. 
If  a  disagreement  takes  place  between  the  sisters,  the  elder  sister  is  to 
provide  tne  jounger  sister  with  a  separate  house  and  its  necessary  appa- 
ratus, retaining  the  general  managership  and  the  performance  of  ceremonies. 
But  no  division  of  property  can  be  made.  To  the  dignities  of  chief 
families  held  by  the  Manager  of  the  senior  branch  the  members  of  his 
own  sanidna  will  on  bis  demise  be  entitled  to  succeed.  Those  ot  the 
junior  branch  shall  have  no  right.  If  all  the  members  of  the  senior  branch 
be  extinct,  then  those  of  the  junior  will  have  a  right.  The  husband  is  not 
permitted  to  confer  upon  his  wife  any  gifts  but  the  marriage  present— if  he 
give  one  pice  (sic)  more,  the  family  may  resume  it.  The  father  may  give 
whatever  self-acquired  property  he  likes,  but  no  ancestral  property  to  his 
children.  This  tils  private  property  may  |>e  inherited  by  his  children.  On 
fiulure  of  collateral  descendants  a  female  of  the  same  bulli  must  be  adopt- 
ed. Males  cannot  be  adopted.  From  failure  of  heirs  dliya  santana  estates 
cannot  be  sold,  nor  transferred  to  the  wife's  children.  He  must  adopt  a 
female  who  is  to  inherit  the  properW.  If  a  family  becomes  extinct  with- 
out such  an  adoption,  the  elders  of  the  caste  should  assemble  and  adopt 
another  couple  of  people  from  the  same  lineage,  whose  offspring  then  suc- 
ceeds to  the  property." 
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136S.       aider  whether  this  ancient  law,  which  is  in  conformity  with 

^li .  that  of  Malabar,  has  been  superseded  by  any  custom  or 

<?f  1862.      usage  which  has  by  long  prescription  or  otherwise,  acquired 
the  form  of  law. 

On  a  full  consideration  of  the  papers  before  us,  we  are 
of  opinion  that  this  question  must  be  decided  in  the  nega- 
tive. Of  the  decrees  submitted  by  the  late  Civil  Judge 
several  award  division  in  favor  of  males,  and  are  thus  clearly 
opposed  to  the  local  law  as  now  settled  in  the  district  of 
Canara.  In  none  does  the  question  of  compulsory  division 
between  the  females  who  alone  are  now  recognized  as  the 
proprietors  of  the  family  estate,  appear  to  have  been  judi- 
cially tried  and  decided.  It  is  true  that  in  his  decree  No. 
82  of  1843,  in  which  he  quotes  Bh6tfflap£ndiya  as  al- 
ready noticed,  Mr.  Findlay  Anderson,  the  late  experienced 
Judge  of  Mangalore,  has  expressed  an  opinion,  in  favor  of 
such  division,  but  simply  on  the  ground  of  expediency,  for 
he  admits  that  it  is  contrary  to  the  intent  of  the  Aliya 
Santdna  law ;  and  it  is  important  to  observe  that  the 
question  at  issue  in  that  case  was  not  that  of  division  be- 
tween females,  but  of  the  respective  rights  of  a  male  and 
female  member  of  the  same  family,  so  that  the  judgment 
can  form  no  precedent  as  respects  the  point  now  under  con- 
sideration. 

In  suit  No.  376  of  1833  also  quoted  by  the  Civil  Judge, 
the  suit  was  not  for  division  but  for  recovery  of  the  self- 
acquired  property  of  the  plaintiflTs  male  cousin  Dummati- 
kari-d.  It  was  finally  decided  that  the  property  should  be 
divided  between  the  four  branches  of  the  family,  but  this 
was  by  express  agreement  between  the  counsel  of  the  several 
parties;,  and  in  this  case  therefore  also  it  is  clear  that  the 
result  can  form  no  precedent  for  the  present  case. 

On  a  review  therefore  of  the  entire  subject,  we  arrive 
at  the  conclusion  that  the  ancient  law  which  prohibits  any 
compulsory  division  of  the  family  estate  in  Canara  generally, 
haa  not  been  in  any  way  legally  abrogated  or  superseded ; 
that  the  decree  of  the  late  Principal  §adr  Amln  in  the 
present  case  must  consequently  be  reversed,  and  the  claim  of 
the  plaintiff  disallowed,  with  all  costs  of  suits. 
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Hollow  AY,  J. : — It  has  not  been  disputed,  as  indeed  it       1863. 
could  not  be,  that  the  compulsory  division  of  the  family  sj/j^^,^^^ 

property  is  wholly  opposed  to  the  authorities  upon  which ^f}^ 

the  iiliya  Sant^a  system  of  inheritance  rests.  It  is  equal- 
ly opposed  to  the  principle  of  that  system  which  vests 
the  property  in  the  females  of  a  family.  This  system  of 
inheritance  differs  only  from  that  of  Malabar  in  moi^e  con- 
sistently carrying  out  the  doctrine  that  all  rights  to  propertj'^ 
are  derived  from  females.  If  this  indisputable  rule  had  been 
abrogated  by  decisions  of  the  highest  Court  of  appeal  upon 
the  question  distinctly  raised  before  it,  how  much  soever 
I  should  have  lamented  that  judges  had  overstepped  their 
proper  duty  of  declaring  law,  I  should  as  in  the  case  of 
HindA  wills,  have  followed  such  decisions.  Here,  however, 
the  only  decisions  produced  are  those  of  inferior  courts  evi- 
dently influenced  by  their  views  of  expediency  in  the  par- 
ticular cases  before  them,  and  still  more  singularly  decisions 
in  which,  while  violating  the  law,  those  Courts  have  ad- 
mitted its  existence. 

Decisions  dividing  family    property    have  also  been 
passed  in  Malabar,  and  it  is  one  of  the  claims  of  our  late 
colleague,  Mr.  Justice  Strange,  upon  that  respect  which  we 
all  feel  for  him,  that  he  successfully  resisted  the  attempts 
of  lower  Courts  also  acting  upon  their  own  views  of  ex- 
pediency to  introduce  foreign  admixtures    into  a  law  of 
which,  whatever  may  be  thought  of  the  policy,  none  can 
deny  the  consistency  with  the  theory  upon  which  it  is 
based.    The  divisibility  of  family  property  in  Canara  is 
one  of  those  propositions  which  fidl  within  the  category 
of  law  taken  for  granted,  and  is  found  when  examined  to 
have  no  solid  foundation.    The  evidently  moral  precept  to 
give  women  who  cannot  agree  with  the  rest,  subsistence 
out  of  the  house,  is  not  only  no  authority  for  this  claim  to 
compulsory  division,  but  is  a  positive  authority  against  it. 
If  sitting  here,  I  were  justified,  as  I  am  not,  in  considering 
mere  questions  of  policy,  it  would  not,  I  think,  be  difficult 
to  shew  that  this  rule  of  non-divisibility  is  beneficial  in  a 
condition  of  property  such  as  that  of  Canara.     I  adhere 
most  strongly  to  the  opinion  that  where  a  rule  of  law  indis- 
putably exists,  it  is  the  duty  of  judges  not  to  fritter  it  away 
upon  the  specious  pretence  of  bringing  rules  of  law  into 
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1368.  harmony  with  what  they  may  consider  the  requirements  of 
s.jI.No.sz  society.  If  they  are  wrong  in  their  view  of  such  require- 
of^^^*  ments,  as  is  by  no  means  unlikely,  the  evil  done  is  unmixed : 
if  right,  the  mischief  still  predominates  over  the  good,  be- 
cause it  prevents  that  systematic  reform  from  which  alone 
good  can  result.  Such  systematic  reform  is  for  the  legis- 
lature. 

Finding,  as  I  do,  that  positive  rule  in  this  case,  the  re- 
sult is  that,  in  my  opinion,  in  this  and  all  the  other  cases 
depending  on  the  same  question,  the  decrees  below  must  be 
reversed  and  the  original  suits  be  dismissed  with  costs. 

Appeal  allowed. 

Note.— Thi3  decision  was  followed  in  S.  A.  No.l2  of  1862. 

As  to  the  J*fya  Sanidna  (from  Karn.  tfiiya  '  son-in-law'  and  Skr. 
satntdka  ^  offspring*)  see  Chamier's  TAe  Land  AstessmetU  and  the  Landed 
Tenures  o/Canara,  Mangalore,  1S53,  pp.  16,  86,  where  it  is  stated  that  the 
role  was  introduced  into  Canara  about  the  beginning  of  the  13th  century, 
and  T.  L.  Strange's  Manual  of  Hindu  Law,  2d.  ed.  §  404.  The  work  at- 
tributed to  BhutilaDdifidija,  who  is  said  to  have  lived  in  the  beginning 
of  the  era  of  S&livaoana  (A.  D.  78),  though  printed  in  Canarese,  is  stili 
untranslated  into  English. 


Anginal  Surtfidiictton  (a) 

Original  Suit  No.  84   of  1868. 
Lo'oana'da  Mudali  ogaiTist  Ba'hasva'mi  and  others. 

Wbere  a  sale  of  landed  property  was  made  by  a  Hindii  widow  and  ad- 
ministratrix to  the  estate  of  her  cbceased  husband  : — Held  that  ahe  had 
power  to  dispose  of  the  land  for  any  purpose  for  which  as  administratrix 
the  might  properly  do  so. 

Held  also  that  an  innproper  disposal  of  the  property  was  not  to  be 
presumed  against  a  purchaser  from  her,  but  that  the  sale  must  be  taken  to 
be  proper  and  valid  unless  it  appeared  that  to  the  purchaser's  knowledge 
she  was  for  an  unlawful  purpose  converting  the  estate. 

Held  also  that  she  fiaving  the  right  to  sell  as  administratrix  it  could 
not  be  presumed  that  she  sold  as  widow. 

180S.      rilHE  question  in  this  case  was  as  to  the  ralidity  of  a  sale 
Jufy  14-10.]  i     q£  i^Q  gardens  within  the  limits  of  Madras,  which 
V I86S.     formerly  belonged  to  one  ApjAru,  by  Kunram  Shanmuga 
Amm&l  his  widow  and  administratrix  to  his  estate  and  ako 
to  that  of  his  father  Yenkat&chalam.    The  plaintiff,  the  pur- 
chaser's administrator,  sued  for  possession  of  the  gardens 
and  for  an  account  and  payment  of  the  mesne  rents  and  pro* 
fits  received  by  the  first  and  third  defendants,  firom  tiie 
{a)  Present  Scotland,  C.  J,,  and  Bittleston,  J. 
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29th  August  1859.  The  following  translation  of  the  instru-       1868. 
ment  of  sale  was  filed  by  the  plaintiff  and  marked  B.  '^"V/IV 

0/1868. 

"  On  the  26th  day  of  the  month  of  July  of  the  year 
1851,  the  bill  of  sale  of  gardens  was  written  and  given  to 
Ponn^ri  Periya  Qriniv&sa  Mudali  residing  at  Chennapatta- 
nam  (Madra^  by  Kunram  Shanmuga  Amm&l  who  is  residing 
at  Vanniira  P^tt^i  (or  Washermen's  Pettah)  attached  to  the 
aforesaid  Chennapattajiam  (Madras)  and  who  has  obtained 
administration  to  the  estate  of  the  deceased  Kunram  Chel- 
lapa  Yenkat^hala  Mudali.    If  you  ask  what : — 

The  Garden  and  Bungalow  which  have  number  eight 
and  which  are  situated  in  Darmar&ja  K6vil  Street  of 
Washermen's  Pdttai  on  the  southern  side  of  the  garden  of 
the  aforesaid  Darmaraja  R6vil  (Pagoda)  and  my  large  gar- 
den which  is  situated  in  EUaiya  Mudali  Street  within  these 
(namely)  to  the  east  of  the  garden  of  the  aforesaid  Ellaiya 
Mudali  to  the  south  of  the  garden  of  Chint&ddiri  T6\\si 
Perumil  K6vil  (Pagoda)  and  to  the  north  of  the  street  of 
Nembu]aiyan,  I  have  this  day  finally  sold  to  you  for  the  sum 
of  rupees  4,300.  The  sum  of  rupees  4,200  is  due  to  you 
by  me  in  the  matter  of  Mr.  Johnson.  And  the  sum  of 
rupees  100  was  this  day  received  by  me  in  ready  money. 
Total  rupees  4,300.  I  have  received  the  same  and  delivered 
the  aforesaid  two  gardens  to  you.  Therefore  you  yourself 
are  at  liberty  to  use  and  enjoy  the  finiit-trees,  wood-trees, 
water,  treasure,  stone  and  all  others  standing  thereon  from 
son  to  grandson  and  so  on  in  succession.  In  this  manner 
the  bill  of  sale  was  written  and  given  with  my  voluntary 
consent. 

This  X   mark  is  the  hand-mark  of 

Kunram  Shashuqa  Amma'jl. 

Witnesses  to  this 

MucHi  Pa'rtasa'radi  Ayyanoa'r,  I  know. 
K.  TiRuvE':6rGADA  MxjPALi,  I  know. 

In  this  manner,  this  was  written  by  Rajun&da  Samud- 
diram  S^sha  Ayyangir." 

The  following  issue  was  settled  by  Bittleston,  J. : — 
On  the  1st  June  1863,  the  plaintiff  affirms  and  the  defend- 
ants second,  third,  fourth,  fifth,  sixth,  seventh  and  tenth 
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1863.  deny  that  on  or  about  the  26th  July  1851,  one  ShanmugE 
/t/yl^lO.  j^mm^i  in  the  plaint  mentioned  sold  and  assigned  to  Pon- 
Vl868.  n^ri  Periya  Srinivfaa  Mudali  for  valuable  consideration  the 
two  gardens  in  the  plaint  mentioned  with  the  buildings 
thereon  and  afterwards  on  or  about  the  30th  March  1855, 
by  another  instrument  in  writing  and  also  by  her  will  of 
that  date  confirmed  the  said  sale.  The  issue  therefore  is 
whether  the  said  gardens  were  so  sold  and  assigned  to  the 
said  sale  so  confirmed  as  in  the  plaint  alleged. 

On  the  26th  June  1863,  the  following  additional  issue 
was  settled  by  Bittleston,  J. : — "  Whether  the  said  Shan- 
muga  Anunffl  at  the  time  of  the  execution  of  the  said  as- 
signment of  the  26th  day  of  July  1851,  or  at  the  time  of  the 
execution  of  the  agreement  and  will  of  the  30th  day  of 
March  1855  had  any  right,  title  or  interest  in  the  said  pro- 
perty which  she  could  lawfully  assign. 

The  evidence  sufficiently  appears  from  the  judgment. 

Mayne,  for  the  plaintiiF,  contended  that  the  Court 
would  not  presume  against  a  purchaser  from  the  administra- 
trix that  the  land  had  been  sold  improperly.  A  third  per- 
son, if  there  is  no  more  in  the  transaction,  is  justified  in  as- 
suming that  the  sale  is  for  those  purposes  for  which  the 
law  gives  an  executor  or  administrator  the  power  of  sale, 
McLeod  V.  Drummond(a),  Elliot  v.  Merriinanfb),  Scott  v. 
Tyhr(c),  Wms.  Exors.  5th  ed.  840.  He  also  submitted  that 
as  the  widow  had  a  right  to  sell  as  administratrix,  it  would 
not  be  presumed  that  she  sold  as  widow,  in  which  capacity 
she  was  prohibited  selling  except  for  certain  specified 
purposes. 

Branson  for  the  defendants. 

Mayne  replied. 

The  Court  took  time  to  consider,  and  on  the  10th  July 
its  judgment  was  delivered  by 

Scotland,  C.  J. — In  this  case,  the  plaintiff  sues  as  the 
administrator  of  the  estate  of  P.  Srinivfca,  his  deceased 
father,  for  possession  of  the  gardens  in  the  plaint  mentioned 
and  alleged  to  have  been  sold  and  assigned  to  the  said 
P.  Sriniviisa  by  Shanmuga,  on  the  26th  July  1851.      Tho 

(a)  7*Vcs.  153.  (c)  2  Alk.  41. 

(b)  14  Vcs.  353,  360;  17  Ves.  153,  154. 
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of  1868. 


plaint  also  prays  an  account  of  the  rents  and  profits  from        1868. 
29th  August  1859.  4|1^ 

The  title  of  the  plaintiff,  as  far  aa  documentary  evidence  - 
is  concerned,  excepting  the  agreement  for  the  cocoanut 
trees,  depends  upon  the  assignment ;  and  it  was  not  disputed 
at  the  hearing,  (though  in  the  defendants*  written  statement 
it  is  expressly  denied)  that  in  point  of  fact,  Shanmuga  did 
execute  the  bill  of  sale  marked  B,  to  Sriniv&a.  The  con- 
tention was,  that  nothing  passed  by  that  instrument,  as 
Shanmuga  had  no  right  nor  title  which  she  could  so 
convey. 

It  appears  to  be  agreed  that  these  gardens  were  ori- 
ginally the  property  of  Venkatfichalam,  the  grand-father  of 
Appdvu  ;  and  that  upon  Venkatdchalam*s  death  the  property 
vested  in  App£vu.     Appivu  died  in  November  1845,  within 
a  month  after  the  death  of  Venkat^chalara,  and  in  the  year 
1848  administration  was  granted  to  Shanmuga  the  widow 
of  Appdvu,  first,  of  Venkat^chalam's  estate  in  the  month  of 
March,  and,  secondly,  of  Appdvu's  estate  in  July.     So  that 
it  is  clear  that  at  the  time  of  the  sale  to  Srinivdsa,  this  pro- 
perty was  held  by  Shanmuga  in  her  representative  capa- 
city ;  and  she  had  authority  to  dispose  of  it  for  any  purpose 
for  which,   as   administratrix,  she   might  properly   do  so. 
Further,  an  improper  disposal  of  it  is  not  to  be  presumed 
against  a  purchaser  from  hex;     On  the  contrary,  the  sale 
must  be  taken  to  be  proper  and  valid,  unless  it  appears  that 
to  the  knowledge  of  the  purchaser,  the  administrator  was  for 
an  unlawful  purpose,  such  as  the  payment  of  the  executor's 
own  debt,  converting  the  estate  into  money.     As  put  by  Sir 
William  Grant  in  Hill  v.  Simpson{a) :     "  It  is  true  that 
executors  are  in  equity  mere  trustees  for  the  performance  of 
the  will ;  yet  in  many  respects  and  for  many  purposes,  third 
persons  are  entitled  to  consider  them  absolute  owners.     The 
mere  circumstance  that  they  are  executors  will  not  vitiate 
any  transaction  with  them ;  for  the  power  of  disposition  is 
generally  incident,  being  frequently  necessary ;  and  a  stranger 
shall  not  be  put  to  examine  whether,  in  the  particular  in- 
stance, that  power  has  been  discreetly  exercised.     But  from 
tlxe  proposition  that  a  third  person  is  not  bound  to  look  to 
tlxe  trust  in  every  respect  and  for  every  purpose,  €oes  it 

{a)  7  Vo8, 166. 

B  2 
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18(J3.       follow  that  dealing  with  the  executor  for  the  assets  he  may 

o^s  No  si  equally  look  upon  him  as  absolute  owner  and  wholly  over- 

0/^1863.      look  his  character  as  trustee  when  he  knows  the  executor  is 

applying  the  assets  to  a  purpose  ivholly  foreign  to  his 

t7^t  r 

The  question  here  is,  whether  upon  the  evidence  as  it 
now  stands,  we  can  say  that  this  was  at  all  a  case  of  appli- 
cation of  the  assets,  not  as  administratrix  and  to  a  purpose 
foreign  to  the  trust  ? 

As  to  the  instrument  itself,  it  seems  to  us  that  it  would 
be  very  imsafe  to  draw  from  its  language  the  same  inferences 
88  might  reasonably  enough  be  drawn  from  similar  expres- 
sions in  an  English  conveyance,  and  because  the  document 
B  expresses  the  consideration  to  be  in  part  a  past  debt  '^  due 
hy  me  to  you  in  a  matter  of  Mr.  Johnson"  to  hold,  therefore, 
that  the  sale  of  the  gardens  was  in  satisfaction  of  her  own 
personal  debt. 

Of  the  real  facts  of  the  transaction,  we  know  little  or 
nothing. 

Piirttasiradi  Ayyahgir,  who  was  present  at  the  execu- 
tion of  6,  states  that  on  that  occasion,  Shanmuga  said  "  I 
owe  money  to  Srlnivisa,  I  have  written  a  document  and 
sold  my  gardens  to  him.  I  owed  money  to  Johnson,  and 
Sriniv^  undertook  to  pay  and  has  paid  it."  But  not  in 
this  statement,  any  more  than  in  the  document  itself,  can 
we  attach  any  weight  to  the  use  of  the  personal  pronoun ; 
and  the  evidence  of  Andiyappa  Mudali,  so  far  as  it  goes^ 
tends  to  show  that  she  was  probably  paying  off  debts  due 
from  the  estate — for  he  says  that  Appivu  died  largely  iu 
debt,  and  that  a  person  named  Johnson  actually  received 
rupees  15,000,  on  account  of  App^vu's  debts.  Whether 
these  debts  were  incurred  by  App^vu  himself,  or  devolved 
upon  him  as  a  charge  on  the  property,  we  are  not  called 
upon  to  consider. 

It  is  true  that  Andiyappa  says  that  the  money  paid  by 
Srinivfisa  was  in  respect  of  Evatt  s  action,  and  that  he  had 
nothing  to  do  with  the  payment  of  the  rupees  16,000  to 
Johnson.  But  to  rely  upon  that  statement,  in  opposition 
to  the*  words  of  the  instrument,  which  apparently  connects 
Sriniviisa  with  the  debt  due  to  Johnson,  would  be  very  un- 
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satisfactory,  there  being  no  suggestion  of  more  than  one       1863. 
debt  of  Johnson's,  and  no  evidence  of  the  particular  circum-   J^  y[,s4r 
stances  attending  the  payment  of  Johnson's  debt;  and  whe-      o/\s^^, 
ther  the  debt  due  to   Srinivfea  was  on  account  of  money 
paid  to  Johnson,  or  on  account  of  money  paid  to  Evatt,  it 
seems  not  improbable  that  it  was  in  either  case  in  respect 
of  a  debt  due  from  the  estate. 

It  is  not  to  be  forgotten  that  under  this  sale,  according 
to  the  evidence,  Sriniv^sa  and  his  brother  continued  in 
possession  of  the  property  down  to  August  1859, — and  bear- 
ing this  alone  in  mind,  we  think  that  at  this  distant  time  it 
would  be  a  very  rash  presumption  from  anything  which  ap- 
pears in  evidence  before  us,  to  infer  that  the  sale  by  Shan- 
muga  was  in  violation  of  her  duty  aa  administratrix.  She 
describes  herself  in  the  deed  as  the  administratrix  of  Ven- 
katichalam,  as  in  truth  he  was ;  but  we  do  not  think  that 
any  unfavourable  inference  can  be  drawn  therefrom,  nor  do 
we  think  that  the  omission  to  describe  herself  in  the  instru- 
ment as  the  administratrix  of  Appavu  can  deprive  that  in- 
strument of  eifect  if,  in  fact,  she  had  authority,  as  the  admi- 
nistratrix of  AppSvu's  estate,  to  sell  and  assign  the  property. 
There  is  no  ground  for  supposing  that  she,  in  fact  professed 
to  assign  in  any  other  right  than  the  representative  charac- 
ter which  really  belonged  to  her — (for  all  the  circumstances 
were  probably  just  as  well  known  to  Srinivfea  as  to  her- 
self) ;  and,  certainly,  the  description  of  herself  in  the  instru- 
ment as  administratrix  of  Venkat^halam,  (her  husband  hav- 
ing survived  Venkat^chalam  only  one  month),  is  opposed  to 
the  supposition  that  she  was  selling  the  property  in  her  own 
independent  right  as  owner  ? 

Further,  as  a  matter  of  presumption,  we  cannot  infer 
that,  having  the  right  to  sell  as  administratrix,  she  sold,  not 
in  that  capacity,  but  as  widow,  in  which  latter  capacity  the 
law  prohibited  her  from  selling ;  and  it  was  not  necessary  to 
the  validity  of  the  assignment  by  her,  that  the  instrument 
should  describe  the  character  in  which  she  assigned.  So  far 
as  we  can  judge  the  transaction  may  have  been,  and  proba- 
bly was,  a  perfectly  legitimate  one  by  her  as  administratrix, 
and  no  attempt  has  been  made  in  this  case,  by  evidence  on 
the  part  of  the  defendants,  to  show  that  she  was  disposing 
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1863.       of  any  part  of  the  property,  obtained  through  her  husband, 
OSN   84  ^^  payment  of  her  own  debts,  or  for  any  other  improper 
?/i»63.      purpose. 

The  plaintiff,  therefore,  is  entitled  to  possession  of  the 
property  claimed  in  the  plaint,  and  as  a  consequence,  he  is 
further  entitled  to  an  account  of  the  rents  and  profits  since 
August  1859. 

It  is  certainly  desirable  for  the  interests  of  the  parties 
that  they  should  agree  as  to  the  amount  of  those  rents  and 
profits.  And  it  is  probable  that  they  will  do  so,  otherwise 
there  must  be  a  reference  to  the  Commissioner  to  take  the 
account. 

The  plaintiff  is  entitled  to  the  costs  oi  the  suit  so  far. 


gppdlatf  3uris(liiction  {a) 

Special  Appeals  Nos.  382  and  383  of  1862. 

Muhammad  Mohidi'n Appellant 

Ottayil  Ummache  and  another Respondents. 

He  who  would  disaffirm  a  contract  entered  into  by  mistake  must  do 
80  wit  1 1  in  a  reasonable  time  and  will  not  be  allowed  to  do  so  unless  botli 
parties  can  be  replaced  in  their  orif»inal  position. 

A  vendor  legally  conveying  all  his  title  cannot  be  sued  for  money  had 
and  received  although  the  tule  prove  defective. 

Acoordiiigly  where  tbe  plaintiff  bought  two  kiinam  claims  and  sued 
upon  them  unsuccessfully : — Held  that  he  could  not  recover  the  purchase- 
mo!>ey  from  his  vendor's  representatives  on  the  ground  that  the  considera- 
tion for  the  payment  had  failed. 

1863.       r  I IHESE  were  special  appeals  from  the  decision  of  H.  D. 
.    ^""^y^^-^   -  i     Cook,  the  Civil  Judge  of  Calicut,  in  Appeal  Suits  Nos. 
882tf«^383   15  and  16  of  1861,  affirming  the  decrees  of  the  §axir  Amln 
^^  ^^^^-     of  Calicut  in  Original  Suits  Nos.  327  and  328  of  1859. 

Ritchie  for  the  appellant,  the  first  defendant. 

Brockman  for  the  respondents,  the  first  and  second 
plaintiffs. 

The  fiicts  appear  from  the  following  judgment,  which 
was  delivered  by 

HOLLOWAY,  J. : — In  these  two  cases,  the  plaintiff  alleges 
that  he  purchased  two  k&nam  claims  of  a  woman  named 
Ayesha  whose  representatives  the  defendants  are  allied  to 
(ff)  Tresent  Phillips  and  lloUoway,  J  h 
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be,  and  that  he  sued  upon  them  and  was  defeated ;   and  he        i863. 

now  seeks  te  recover  the  purchase-money  with  interest  from f**^^  ^^\ 

the  defendants.  38^  and  383 


The  substantial  defendants  answered  that  the  instru- 
ments of  sale  were  not  properly  executed. 

The  lower  courts  found  that  they  had  been  executed  by 
the  necessary  parties  ;  but  gave  judgment  for  the  plaintiff. 

These  two  actions  are  in  effect  actions  for  money  had 
and  received  and  the  ground  of  them  is  that  the  considera- 
tion for  the  payment  of  money  having  entirely  failed,  the 
payer  has  a  right  to  recover  it.  It  is  perfectly  consistent 
with  the  plaintiff's  allegations  that  the  kdnam  claims  of  the 
vendor  were  perfectly  valid,  and  it  is  at  any  rate  clear  that 
whatever  title  the  vendee  had,  was  conveyed  to  him,  and 
that  80  far  from  disaffirming  the  contract,  he  proceeded  to 
sue  as  her  assignee,  and  it  is  only  when  defeated  that  he  seeks 
to  recover  in  a  suit  shaped  as  this  is. 

The  principle  that  he  who  would  disaffirm  a  contract 
entered  into  by  mistake  must  do  so  within  a  reasonable  time, 
and  will  not  be  allowed  to  do  so  imless  both  parties  can  be 
replaced  in  their  original  position,  is  as  well  established 
as  it  is  manifestly  equitable.  We  approve  of  and  adopt  the 
rule  at  Wms.  Saunders  269  d. 

It  is  clear  that  this  is  not  such  a  case.  The  assignor  of 
this  kdnam  has  lost  whatever  cause  of  action  she  possessed 
by  the  suit  of  her  assignee. 

It  is  quite  clear  that  such  an  action  could  not  in  English 
law  be  maintained.  Lord  Al  van  ley  in  Johnson  v.  John8on(a)y 
points  to  the  real  distinction.  "  We  by  no  means  wish  to  be 
understood  to  intimate  that  where  under  a  contract  of  sale, 
a  vendor  does  legally  convey  all  the  title  which  is  in  him, 
and  the  title  turns  out  to  be  defective,  the  purchaser  can 
sue  the  vendor  in  an  action  for  money  had  and  received. 
Every  purchaser  may  protect  his  purchase  by  proper  coven- 

(a)  3  Bos.  &  Pul.  170,  and  see  Crtpps  v.  Eeade  6  T.  R.  606  :  Bree  v. 
JETo/dtfcA,  Doug.  654.  That  the  purchaser  cannot  recover  the  purchase- 
money  in  equity  when  the  conveyance  has  been  executed  by  all  necessary 
parties,  and  he  is  evicted  by  a  title  to  which  the  covenants  do  not  extend^ 
sec  Serjt.  Ma^nartTs  case  Freem.  C.  C.  1 :  Anon.  ibid.  106 :  Thonuu  v.  Poicell 
2  Cox  394  and  MeCulhch  y.  Oregor^  1  K.  &  J.  291  per  Wood  V.  C, 


cf  186». 
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186S.       anta :  where  the  vendor's  title  is  actually  conveyed  to  the 

July  11.  J  J 

ss.  A  J.  Nos,  purchaser  the  rule  of  caveat  emptor  applies." 

382  and  888 

-^ '■ —         It  is  quite  clear  that  this  is  just  the  case  supposed. 

If  this  were  a  mere  technical  matter  of  the  form  of  the 
pleadings,  we  would  not  allow  the  objection  to  prevail :  here 
however,  it  is  manifest  that  the  form  of  the  action  seriously 
affects  the  defence.  It  may  well  be,  for  anything  here  al- 
leged, that  the  k^nam  is  a  perfectly  valid  one,  that  the  ven- 
dee agreed  to  purchase  it  with  all  defects,  and  that  the  action 
in  which  he  failed  to  get  it  established  was  fraudidently  in- 
stituted. We  are  also  sensible  of  the  dangerous  and  demo- 
ralizing effect  of  proceedings  which  would  sanction  the 
litigious  inhabitants  of  Malabar  in  speculating  in  the  pur- 
chase of  doubtful  titles  to  litigate  upon  them  and  in  feeling 
secure  that  even  if  they  feiil,  they  will  be  allowed  to  recover 
the  whole  of  the  nominal  purchase  money ;  for  in  all  these 
cases  long  experience  has  satisfied  us  that  the  sum  nominally 
paid  is  either  entirely  fictitious  or  greatly  exaggerated. 

We  are  satisfied  that  the  rule  of  English  law  is  as  bene- 
ficial as  it  is  plain,  that  the  right  to  disaffirm  the  contract 
had  been  lost  by  the  conduct  of  the  plaintiff,  that  this  action 
for  the  return  of  the  purchase-money  will  not  lie,  and  that 
the  decrees  of  the  Courts  below  must  be  reversed,  but  with- 
out costs. 

Appeal  alUnved, 
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appellate  Surisiliiition  {a) 

Special  Appeal  No,  168  of  1863. 

Abha'cha'ri Appellants, 

Ra'machendra'yya Beapond^nt, 

Bj  Hindu  law  a  niaa  may  make  a  gift  of  any  of  his  property  binding 
at  against  himself. 

Even  when  a  deed  of  gift  is  roidable  on  the  ground  of  fraud,  accident 
or  mistake,  it  is  a  question  for  the  discretion  of  the  Court  whether  can- 
cellation or  delivery  up  ought  to  be.ordered. 

Courts  of  Equity  strongly  incline  against  remedying  mere  mistakes  of  law. 

Where  a  Hindti  made  a  gift  to  a  person  whom  he  said  he  had  taken  as 
his  manoiuputra  -.--Held  that  he  could  not  set  it  aside  on  the  ground 
:|hat  he  erred  in  supposing  that  the  donee  could  perform  his  funeral  rites. 

THIS  was  a  special  appeal  from  the  decision  of  Srinivfea       ]863. 
Rau,  the  Principal  §adr  Amin  of  Mangalore,  in  Appeal  ^—^-^^^ 
Suits  Nos.  343  and  344  of  1862,  confirming  the  decree  of  the      of  1868. 
District  Munsif  of  Bekal,  in  Original  Suit  No.  25  of  1860.  This 
suit  was  brought  to  cancel  an  instrument  of  gift  (exhibit  X) 
executed  by  the  plaintiff  in  favour  of  the  defendant,  of 
which  the  following  is  a  translation  : — 

"Sarva  Svatantra  mukhty^mSma  (deed  transferring 
right)  executed  by  R^machendrfiyya,  younger  brother 
of  Balaiya  Senabhog,  residing  at  Ajamir  village,  Alvat- 
nad  Magane,  Bekal  ta'aluk,  on  the  4th  Sravanabahula  of 
Eakshasa  (Slst  August  1855,)  in  favour  of  Abhachiri, 
son  of  Tirupati  Giriy^h&"ya,  residing  at  present  at  Kasargod. 

My  wife  died  after  having  an  issue,  and  I  have  not 
married  a  second  time  and  so  remain  sonless.  I  have  also 
grown  65  years  old  and  have  none  in  my  family  so  as  to  man- 
age the  real  and  personal  property  belonging  to  me,  to  pro- 
tect me  during  my  life-time,  to  continue  the  line  of  my  family 
and  perform  my  obsequies  after  my  death.  Consequently, 
this  day  I  have  taken  you  as  my  manasuputra  ^^6^  and  have 
made  over  to  you  the  moveable  and  immoveable  property 
belonging  to  me,  of  which  the  particulars  are  as  follows : — 
(Here  enter  the  same). 

You  are  to  enjoy  the  said  moveable  and  immoveable 
property,  to  remain  with  your  femily  in  the  house  in  which 
I  now  live,  to  maintain  me  and  perfoinn  my  obsequies  after 
my  demise.  According  to  a  separate  patti  given  to  you  un- 
der my  signature  respecting  the  debts  due  by  me  upon  these 
lands  aud  the  debts  due  to  me  you  are  to  conduct  proceedings 
to  redeem  the  lands,  to  enjoy  for  generations  the  said 

(a)  Present  Phillips  aud  Holloway,  J  J. 
(6)  From  Can.  mamsn  (borrowed  from  Skr.  manas  fi^vos)  and  puira '  30it» 
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1 86S.  moveable  and  immoveable  properties  free  from  all  hindrances 
2^^  ^'  You  should  also  get  the  registry  transferred  in  3  our  name 
of  1863.  ^n  the  sark^r  (accounts)  and  continue  to  pay  the  tirvai  af- 
ter causing  an  entry  to  be  made  thereof  in  kudutate  ac- 
counts. I  declare  that  if  I  observe  the  honours  hitherto  enjoy- 
ed by  me  and  collect  in  your  name  the  debts  due  by  others, 
I  would  have  no  claim  at  all  thereto  and  would  not  raise 
any  objections  regarding  the  same.  Thus  do  I  execute  this 
mukhtyam^ma  of  my  own  conscience." 

The  donee  was  more  than  fifty  years  old  and  not  of  the 
plaintiffs  gotra ;  and  the  plaintiff's  ground  for  setting  aside 
the  gift  was  that  he  had  erred  in  supposing  that  the  donee 
could  perform  his  obsequies. 

The  Principal  §adr  Amin's  judgment  contained  the  fol- 
lowing passage : — *'  As  the  mukhtyarnSma,  exhibit  X,  exe- 
cuted by  the  plaintiff  to  the  defendant,  and  which  forms  the 
basis  of  this  suit,  shows  that  the  plaintiff  adopted  the  defend- 
ant as  manasuputra  and  transferred  to'him  on  that  account 
his  right  to  the  estate,  an  inteiTogatory  was  sent  to  the 
pandits  of  the  High  Courts,  together  with  the  copy  of  the 
mukhtyarnSma,  for  their  opinion  as  to  whether  the  adop- 
tion of  manasuputra  and  the  mukhtyfiri  deed  passed  by  the 
plaintiff  to  the  defendant,  can  be  held  valid  under  Hindd 
law.  With  reference  to  the  said  interrogatory,  the  pandits 
gave  their  answer  stating  that  manasuputra  is  not  at  all 
known  to  the  Hind6  law  ;  that  the  adoption  of  the  defend- 
ant by  the  plaintiff  as  his  manasuputra  or  the  mukhtyiri 
deed  executed  on  that  account,  cannot  be  held  valid  under 
HindA  law ;  and  that  among  the  people  of  the  same  caste 
the  difference  of  sect  or  gotra  would  not  be  a  bar  to  the 
performance  of  funeral  obsequies. 

"  The  defendant  not  having  any  distinct  right  by  heir- 
ship, &c.,  based  it  solely  on  the  said  mukhtyiri  deed  :  but  as 
this  deed  is  invalid  under  Hindu  law,  it  is  not  necessary  to 
consider  in  length  the  arguments  set  forth  by  him." 

8a4ag6'pdchdrhi,  for  the  special  appellant,  the  defen- 
dant, contended  that  the  gift  was  binding.  There  was  no 
fraud  in  this  case.  Even  if  the  donor  erred  in  supposing  that 
the  donee  could  perform  his  funei-al  rites,  that  was  no  groimd 
for  setting  aside  the  gift. 

Sriniv&i&ohAriy&r,  for  the  special  respondent,  the 
plaintiff. 


I 
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The  court  delivered  the  following  1868. 


A\  A.  No-  168 

Judgment  : — This  suit  was  brought  to  procuie  the  set-  q/i863- 
ting  aside  of  a  voluntary  deed  of  gift  executed  by  the  plaintiff 
to  the  defendant  on  the  grounds  that  plaintiff  found  that 
it  would  be  improper  for  defendant  to  perform  his  obsequies, 
and  that  he  had  not  lived  with  the  plaintiff  since  execution 
of  the  deed  of  gift. 

The  defendant  answered  among  other  things  that  he 
had  managed  the  affairs  of  the  plaintiff  since  the  execu- 
tion of  the  deed. 

The  Munsif  and  Principal  §adr  Amin  decreed  for  the 
plaintiff,  mainly  on  the  ground  that  the  consideration  had 
failed,  and  the  defendant  appealed  from  that  decision. 

This  is  not  a  case  of  the  donee  seeking  to  enforce 
a  contract,  it  is  one  of  a  donor  seeking  the  cancellation  of 
his  own  voluntary  deed.  Nothing  is  clearer  than  the  pro- 
position that  by  Hindu  as  by  English  law,  any  man  may 
make  a  gift  of  any  of  his  property  binding  as  against  him- 
self. The  jurisdiction  of  a  Court  of  Equity  to  set  aside  deeds 
is  most  beneficial.  It  is  however  to  be  exercised  on  certain 
principles  now  perfectly  well-established.  Moreover,  even 
where- the  deed  is  voidable  on  the  ground  of  fraud,  accident 
or  mistake,  it  is  always  a  question  for  the  discretion  of  the 
court  whether  canceDation  and  delivery  up  ought  to  be 
ordered. 

Here  a  man  seeks  to  set  aside  his  own  deed  on  the 
ground  that  he  made  a  mistake  in  supposing  that  the  de- 
fendant could  perform  his  funeral  rites,  and  on  the  ground 
that  certain  things  which  cannot  possibly  be  construed  as 
conditions  precedent,  have  not  been  done  by  the  defendant. 
It  is  quite  clear  fiom  his  own  language  that  the  plaintiff 
was  well  aware  that  he  was  not,  and  could  not  be  adopting 
a  son.  He  says  that  he  will  consider  defendant  a  manasu- 
putra. 

In  modem  times  the  Courts  of  Equity  have  strong- 
ly inclined   against  remedying  mere  mistakes  of  law,  but 

c  2 
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1868.       without  saying  that  in  no  case  can  an  equitable  remedy  be 

Julv  25.  .... 

&  A.  No,  168  SP^^^y  ^^  ^^  quite  clear  that  this  is  not  a  case  for  the  exer- 
of  1868.  cise  of  such  a  discretion.  The  case  is  simply  one  of  the 
plaintiff  choosing  to  alter  his  mind ;  he  has  shewn  no  equity 
whatever,  and  without  giving  any  opinion  whatever  as  to 
the  validity  or  effect  of  the  deed,  it  is  quite  clear  that  the 
decrees  setting  it  aside  must  be  reversed  with  costs. 

Appeal  allowed. 

Note  :— -See  as  to  Hindu  gifts    Vvavahdra  Maydkka.   chap.  IX :  2 
Coleb.  Dig.  94,  95,  96. 


appellatt  Surifiitiirtion  (a) 

Regular  Appeal  No,  4  of  1863. 

Ra'magopa'l Appellant 

Majeti  Mallikkarjanudu Respondent, 

Questions  as  to  set-off  will  be  dealt  with  in  this  Court  upon  the  prin- 
ciples of  English  Courts  of  Equity  or  of  the  Roman  law  of  Gompensaiion, 
and  no  weight  will  be  given  to  objeclioos  derived  from  the  peculiar  lan- 
guage of  the  statutes  of  set-off. 

1863.       rilHIS  was  a  regular  appeal  from  the  decision  of  C.  R 

jiuffust  !•         I 

ji  ^,  ;vi7, 4    -■-     Pelly,  the  Acting  Civil  Judge  of  Masulipatam,  in  Ori- 
^^  ^^^^'     ginal  Suit  No.  3  of  1862. 

The  suit  was  brought  by  the  plaintiff  for  rupees 
2,060-0-8,  the  balance  due  upon  an  account  stated. 

The  defendant  pleaded  that  he  was  entitled  to  set-off 
the  amount  of  a  hundi  which  he  had  paid.  The  hundi  was 
in  the  following  terms : 

"Every  thing  mtiat  be  safe  in  Masulipatam, 

From  Setnumin  Hitaram,  residing  at  Husen  Sagaram,  io 
Majeti  Mallikkarjinudu,  ai  Masulipatam, 

I  have  drawn  a  hundi  on  you  for  rupees  1,000  (the 
moiety  thereof  being  rupees  500.)  The  person  that  paid 
the  said  money,  is  Muhammad  Vazir  Sandagar.  The  pay- 
ment should  be  made  within  15  days  from  8th  Vaisakha 
Sudda  to  Name  Shahajugu,  i.  e.  to  the  person  who  brings  this. 

It  is  written  that  the  above  sum  should  be  debited  in 
8th  Vaisakha  Suddha  of  the  accounts  of  Khata  Saligram  Sada- 
GuaaratiSamvatyearlDlS.   givabhattu  at  Jaggaiyapet. 

{a)  Present  Frcre  and  Holloway,  J  J, 
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As  soon  as  you  see  this  hundl,  you  should  write  an  answer.        1863. 

Aftgmst  1. 


1000 


A^.  JVb.4 
of  1868. 


Rupees  one  thousand  should  be  paid  by  four  instalments 
of  250  rupees  each  forming  one-fourth  (of  thousand  rupees}." 

The  plaintiff  admitted  that  he  would  have  been  respon- 
sible for  the  amount  if  the  defendant  had  not  negligently 
omitted  to  enquire  into  the  payee's  solvency.  And  the  Civil 
Judge  decided  that  the  defendant  was  entitled  to  set-off  this 
amount,  because  the  defendant  was  not,  as  the  plaintiff  con- 
tended, bound  to  make  such  enquiry. 

The  d«fendant  specially  appealed. 

MayTie,  for  the  appellant,  the  defendant,  objected  that 
the  hundi  did  contain  an  impUed  provision  for  enquiry  into 
the  payee's  solvency.  He  also  contended  that  whether  this 
were  so  or  not,  the  amount  was  not  pleadable  as  a  set-off. 

The  Acting  AdvoccOe  Oeneral  (Norton),  for  the  defend- 
ant, was  not  called  upon. 

The  Court  delivered  the  following 

Judgment: — ^The  document  clearly  contains  no  such 
condition  as  Mr.  Mayne  supposes.     It  is  a  perfectly  unre- 
stricted order  to  pay.  Upon  these  papers  it  is  difficult  pre- 
cisely to  understand  the  circumstances  of  the  parties  to  this 
hundi,  or  whether  the  amount  of  the  bill  would  be,  at  Eng- 
lish law,  pleadable  as  a  set-off.    It  is  veiy  probable  that  it 
would  not  be  so.    In  this  Court,  however,  should  the  ques- 
tion arise,  we  should  deal  with  it  rather  upoii  the  principles 
of  English  Courts  of  Equity  or  of  the  Soman  law  as  to  Com- 
pensation from  which  those  doctrines  are  derived^a/     We 
should  certainly  give  no  weight  to  objections  derived  from 
the  peculiar  language  of  the  statutes  of  set-off— language 
that  has  produced  results  of  the  most  grotesque  and  mis- 
chievous character  which  recent  legislation  has  partially 
remedied. 

Here  we  must  take  the  case  as  the  parties  themselves 
put  it  by  their  pleadings  and  their  conduct  of  the  cause. 
It  is  quite  clear  that  the  plaintiff  admitted  that  he  would 

(a)  Freeman  9.  Lomas^  9  Hare,  1  13 :  Mack.  Syst  Jur.  Bom.  749. 
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1863.  liave  been  responsible  for  the  amount  due  if  the  defendant 
'^"^^  •  had  not  negligently  omitted  an  enquiry  which  he  was 
of  1863.  bound  to  have  made.  It  is  quite  clear  therefore  that  the 
parties  dealt  upon  the  principle  of  setting  off  against  one 
another  demands  of  a  varied  character,  and  the  plaintifi 
having  wholly  failed  to  establish  the  negligence  which  he 
has  set  up,  the  decree  of  the  Court  below  is  clearly  right 
and  this  appeal  must  be  dismissed  with  costs. 

A'p'p^al  dismissed. 


Slppellate  Surtstliirttiin  fa) 

Special  Appeal  No,  75  of  1863. 

Ta'ndavara'ya  Mudali Appellant 

Valli  Amma'l Respondent, 

A  debt  incurred  by  the  head  of  a  Hiadii  family  residing  together  is 
nnder  ordinary  circumstances  presumed  to  be  a  family  debt. 

But  when  one  of  the  members  is  a  minor,  the  creditor  seeking  to  en- 
force his  claim  against  the  family  property  must  show  that  the  debt  was 
contracted  bona  fide  and  for  the  benefit  of  the  family. 

UunoomanperMud  Panday  v.  Mustumai  Babooee  Munraj  Koonwsree 
(6  Moo.  1.  A.  Ca.  393)  followed. 

1868.  r  I IHIS  was  a  special  appeal  from  the  decision  of  R.  R. 
JuffuH  6,  J.  Cotton,  the  Civil  Judge  of  Madura,  in  Appeal  Suit 
Vl863.  N^-  69  ^f  1862,  reversing  the  decree  of  the  District  Munsif 
of  Dindigul  in  Original  Suit  No.  956  of  1860.  This  suit  was 
brought  to  recover  certain  lands,  the  property  of  an  undi- 
vided Hindu  family,  which  had  been  mortgaged  to  the  plain- 
tiff by  the  first  defendant,  who  was  the  elder  brother  of  the 
second  defendant  and  the  managing  member  of  the  family. 
At  the  date  of  the  mortgage  the  second  defendant  was  a 
minor.  No  evidence  was  given  by  the  plaintiff,  that  the 
mbrtgage  had  been  made  for  the  benefit  of  the  family. 

Mayiie,  for  the  appellant,  the  third  defendant,  contend- 
ed that  under  the  circumstances  the  burden  of  proof  that  the 
debt  was  for  the  benefit  of  the  family  lay  on  the  plaintiff, 
and  cited  Hunoomanpersavd  Panday  v.  Mils  sumat  Ba^ 
hooee  Munraj  Koonweree(h). 

(a)  Present  Phillips  and  Frere,  J  J. 
(b)  6  JJoorc  I.  A.  Cjises,  393. 
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The  Court  delivered  the  following  1868. 

AftffuH  6. 

Judgment  : — This  is  a  claim  for  land  under  a  mortgage-  ^'  ^'^a^^ 
bond  said  to  have  been  executed  in  favour  of  the  plaintiff 
by  the  first  defendant  in  the  year  1851,  during  the  minority 
of  the  second  defendant  the  younger  brother  of  the  first.  It 
was  stated  in  the  plaint  that  on  the  30th  October  of  the 
above  year  the  first  defendant  borrowed  rupees  250  from  the 
plaintiff,  and  assigned  to  her  the  lands  in  question  as  securi- 
ty for  payment. 

The  second  defendant  resisted  the  claim,  on  the  ground 
that  the  land  was  his  own  property  and  that  the  suit  was 
collusive. 

The  District  Munsif  was  of  opinion  that  in  the  absence 
of  any  proof  that  the  sum  was  borrowed  for  family  purposes, 
the  family  property  belonging  to  the  two  undivided  brothers, 
the  firat  and  second  defendants,  could  not  legally  be  held 
liable  for  the  plaintiffs  bond,  and  accordingly  dismissed  the 
suit.  This  decision  was,  however,  reversed  in  appeal  by  the 
Civil  Judge  who  passed  judgment  in  favour  of  the  plaintiff's 
claim,  on  the  ground  that  the  debt  which  was  incurred  by  the 
first  defendant  the  elder  brother  and  head  of  the  family,  must 
be  presumed  to  be  a  family  debt,  for  which  the  second  de- 
fendant and  the  family  property  must  be  held  liable. 

We  see  no  reason  to  question  the  doctrine  laid  down  by 
the  Civil  Judge  in  this  case,  as  regards  a  family  of  brothers 
or  other  coparceners  resident  together  under  ordinary  cir- 
cumstances; but  in  the  present  instance  we  observe 
that  the  Civil  Judge  has  omitted  to  notice  an  important 
feature  in  the  case,  that  the  only  coparcener  of  the  first  de- 
fendant whose  rights  are  affected  by  the  act  of  the  Jatter, 
was,  according  to  the  plaintiff^s  own  statement,  a  minor  at 
the  time  of  the  execution  of  the  bond,  and  unable  conse- 
quently to  protect  his  own  interests.  Adverting  therefore 
to  the  nature  of  the  pleas  urged  by  the  second  defendant 
w^e  consider  that  on  the  principle  enunciated  in  the  case 
HunoonimipersaudPanday  V,  Musaumat  Bahooee  Munraj 
Koonweree(a)y  it  was  incumbent  on  the  plaintiff  to  adduce 
some  proof  that  the  debt  was  contracted  bond  fide,  and  for 

(tf)  6  Moore  I.  A.  Cases,  393. 
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1868.       the  benefit  of  the  family  ;  but  this  she  has  altogether  failed 

-^-^^~7g-  to  do.     We  resolve  therefore  to  modify  the  decree  of  the 

of  ^8g3.     Civil  Judge,  and  to  pass  judgment  for  the  amount  there 

stated  against  the  first  defendant  personally,  with  all  costs 

of  suit. 

Our  decree  will  thus  relieve  the  second  defendant  8U5 
well  as  the  lands  in  question,  fi-om  all  liability  on  account 
of  the  decree. . 

A'p'j^al  allowed. 


Anginal  3wi*ififluftion  («) 

Oiiginal  Suit  No.  94f  of  1863. 
A'RUMUGAM  MuDALi  ogaiiist  Ammi  Amma'x. 

Under  a  bequest  b^  a  Hinda  of  ten  rnpees  per  month,  followed  by 
a  direction  to  the  following  effect :  "  in  this  manner  continue  to  pay  in 
the  legatee's  name  so  long  as  he  shall  be  alive  -.  after  his  death  continue 
to  pay  the  same  to  his  descendants  from  generation  to  generation." 

Held ' — 1st.  That  the  legatee  took  only  a  life-interest  under  the  be- 
quest. 

2nd.  That  the  words  ''  from  geaeration  to  generation,"  did  not  im- 
port more  than  "  absolutely"  and  "  for  ever"  import  in  an  English  instru- 
ment. 

3rd.  That  the  descendants  in  existence  at  the  time  of  the  tenant  for 
life's  death  took  absolutely  as  a  class ;  and 

4th.  That  such  descendants  were  entitled  in  equal  shares  to  an 
amount  sufficient  to  produce  the  monthly  sum  of  ten  rupees. 

Eemarks  on  the  construction  of  Hind^  wills. 

'  Descendants'  of  A  in  a  Hindu  will  would  include  children  and  grand- 
children living  at  his  decease  but  does  not  include  A*8  brother  or  widow. 

There  is  no  rule  of  Hindu  law  imposing  any  restriction  in  point  of 
time  on  the  oneration  of  a  beauest  creating  a  series  of  successire  life 
interests  in  eacn  generation  of  a  legatee's  descendants.    But 

Semlfle  the  grounds  of  the  rule  against  perpetuities  are  applicable  to 
the  property  of  Hindus  and  the  Court  will  be  very  reluctant  to  construe 
8  Hind6  will  so  as  to  tie  up  property  for  an  indefinite  period. 

rilHE  plaintiffs  P.  A'rumugam  Mudali  and  his  wife  Sunda- 
juM  30,       J-     ram  Ammdl  by  her  husband  and  next  friend  sought 
'c^^  No  94   ^^  recover  rupees  935  from  the  defendant  as  sole  surviving 
of  18^3.      executrix  with  probate  of  Manali  Lutchmana  Mudali  deceas- 
ed, being  the  arrears  of  a  monthly  sum  of  ten  rupees  be- 
queathed by  the  testator  to  M.  Shanmuga  Mudaliy&r  deceased 
and  his  descendants,  due  from  the  end  of  July  1855,  when 
the  last  payment  was  made,  to  the  19th  May  1863,  when 
the  plaint  was  filed. 

(/?)  Present  Scotland,  C.  J. -and  Bittleslon,  J. 


©/•ises. 
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The  plaintiffs  also  sought,  if  the  Court  should  be  of  opi-        1863. 
nion  that  the  bequest  amounted  to  a  gift  of  an  annuity  in    j"^^4  ^'7. 
fee,  that  an  amount  sufficient io  produce  such  monthly  sum  ~orsrNo~9^' 
might  be  paid  over  by  the  defendant  to  the  plaintiffs  out  of ' 
the  testator's  assets. 

The  female  plaintiff  was  the  daughter  and  only  legal 
personal  repi-esentative  of  the  annuitant,  who  died  intestate, 
and  all  the  parties  were  Hind&s. 

The  bequest  in  question  was  in  the  following  terms  : — 
*•  Continue  to  pay  ten  rupees  per  month  to  Shanmuga  Mu- 
daliy^r,  the  son  of  T.  Lutchu  AmmSl  and  just  about  the 
time  when  the  said  vShanmuga  Mudaliyfir's  son  shall  intend 
to  marry  pay  him  two  hundred  and  fifty  rupees.  Pay  at 
the  rate  of  five  rupees  per  month  to  Gopilakrishna  Mudali- . 
y^r.  Pay  three  and  half  rupees  per  month  to  R^masvc'imi 
Mudaliyir,  the  younger  brother  of  Tambu  Mudaliyir.  Pay 
five  rupees  per  month  to  SabSpati  Mudaliyfir.  Pay  three 
and  half  rupees  per  month  to  Vadageri  Mudaliy^r.  Pay 
three  and  half  rupees  per  month  to  Chengalrfiyan,  the  son 
of  S&hammSL  Pay  three  and  half  rupees  per  month  to 
GopSla  the  son  of  Kim^tchi  AmmSL.  Pay  three  and  half 
rupees  per  month  to  the  son  of  Periyaniyaga  Ammffl.  In 
this  manner  continue  to  pay  respectively  in  the  names  of 
the  aforementioned  persons  so  long  as  they  shall  be  alive : 
after  their  deaths  continue  and  pay  the  same  to  their  des- 
cendants from  generation  to  generation." 

The  case  came  on  for  hearing  on  the  30th  June  1863. 

Mayne,  for  the  plaintiff,  contended  that  Shanmuga  the 
annuitant  either  took  absolutely,  or  that  if  he  only  took  a 
life  interest  then  that  his  descendants  took  absolutely :  Bird 
V.  Websterfa):  Agnewv,  Matthew8(h):  Ex  parte  Wynch(c): 
Audsley  v.  Horn(d), 

JBranaan,  for  the  defendant,  submitted  that  Balakistna, 
the  annuitant's  brother,  and  M^nikka,  his  grand-daughter, 
should  be  made  parties  as  each  having  an  interest. 

Balakistna  appeared  in  person  and  concurred  in  Bran- 
sorCa  application. 

{a)  22  L.  J.  Ch.  483.  (*)  Supra  p.  17 :  1  Ind.  Jur.  74  S.  C. 

ir)  5  D.  M.  &  G.  206.  (/^  26  Beav.  195  :  I  DcG.,  F.  &  J.  226. 
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1863.  Scotland,  C.  J. :— Section  73  of  the  Code  of  Civil  Pro- 

Aug.  4  &•  7.  cedure  applies.     We  cannot  say  that  Balakistna  and  M^nik- 

6.  s.  No.  94r  ka  have  no  interest.     Let  tiie  case  stand  over  for  the  pur- 

"-" '■ —  pose  of  making  them  parties  as  defendants.     Notice  must  be 

given  to  M^nikka.     In  Balakistna's  case  it  is  unnecessary. 

The  costs  will  be  considered  at  the  disposal  of  the  case. 

The  case  accordingly  stood  over  till  the  fourth  of 
August  1863,  when  Balakistna  appeared  in  person,  and  much 
evidence,  which  the  construction  subsequently  given  to  the 
bequest  renders  it  unnecessary  to  state,  was  brought  forward 
as  to  whether  Shanmuga  and  his  brothers  were  divided. 

JVbrtoii,  for  the  plaintiff.  Shanmuga  took  only  a  life 
interest,  and  on  his  death  the  plaintiff  Sundaram  and  the 
defendant  M^nikka  became  entitled  in  equal  shares  to  a 
corpus  capable  of  producing  ten  rupees  a  montli.  Nothing 
can  be  more  opposed  to  the  testator's  intention  than  that  his 
brother  Balakistna  or  other  collaterals  should  take:  "des- 
cendants" in  a  Hindis  will  cannot  mean  collaterals.  So  his 
intention  would  be  defeated  if  Shanmuga's  widow  took  in 
preference  to  his  daughter  and  grand-daughter.  The  widow 
cannot  be  considered  a  "  descendant." 

By  English  law  Shanmuga  would  take  absolutely.  But 
the  English  cases  do  not  apply.  Hind6  instruments  should 
not  be  construed  with  reference  to  decisions  resting  on 
the  effect  of  the  technical  words  of  English  law. 

BiTTLESTON,  J. : — What  effect  do  you  give  to  the  expres- 
sion "  from  generation  to  generation"  ? 

Norton : — I  submit  that  it  is  merely  equivalent  to  "  for 
ever"  in  an  English  grant  to  A  and  his  heirs  for  ever. 

BiTTLESTON,  J. : — Tho  testator  probably  intended  to 
create  a  corpus  capable  of  producing  ten  rupees  a  month  to 
be  paid  for  ever  to  successive  descendants  of  Slianmuga. 
This  of  course  cannot  be  done  by  English  law.  Can  it  be 
done  by  Hind6  law  ?  Would  it  not  be  contrary  to  public 
policy  ? 

Scotland,  C.  J.: — Suppose  this  case  arose  on  a  gift  inUr 
vivos  and  not  under  a  will  ? 
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Notion  : — Then  possibly  the  words  might  be  construed        i863. 
as  giving  Sharimuga  the  absolute  interest  conditionally  on   ^,,^"4^/7^ 
his  having  descendants,  and  there  is  nothing  in  Hind6  law  o,  ti.  No  94 
against  the  efficacy  of  a  conditional  gift.  — ' 

Scotland,  C.  J.:— I  remember  nothing  in  any  Hindu 
law-book  recognising  the  validity  of  such  a  gift. 

iVbrfon :— =Mr.  Stokes  has  been  kind  enough  to  refer  me 
to  a  case  in  the  Madras  Sadr  Judgments  for  18G0,  p.  137, 
which  shows  that  the  late  §adr  Court  would  have  upheld  a 
gift  on  condition. 

BiTTLESTON,  J.: — But  the  gift  here  is  under  a  will.  It 
is  generally  agreed  that  the  HindA  law  knows  nothing  of 
wills,  and  that  the  testamentary  power  has  been'  engi-afted 
by  English  lawyers  on  the  Hind6  jurisprudence.  Then,  if 
so,  is  not  such  power  engrafted  with  the  limitations  on  its 
exercise  which  exist  in  English  law?  Here  if  the  legacy 
vested  absolutely  in  Shanmuga  it  would  go  to  his  '  heir,' 
under  which  title  his  widow  would  take — that  is,  of  course, 
assuming  that  he  was  divided.  [His  Lordship -here  referred 
to  the  Mit&ksharS  chap.  II,  sec.  1,  and  to  Elberling\s  Treatise 
on  Inheritance,  &c.,  sections  153,  164.]  If,  however,  Shan- 
muga  was  undivided,  and  if  there  is  no  distinction  as  to  pro- 
perty separately  acquired  by  gift  or  will,  his  brother  Bala- 
kistna  would  take. 

Branson,  for  the  defendant,  merely  submitted  that  he 
was  entitled  to  costs. 

Scotland,  C.  J. : — ^We  will  consider  this  case. 

CUr.  adv.  vult. 

On  the  7th  August  the  following  judgment  was  deli- 
vered by 

Scotland,  C.  J. : — We  are  called  upon  in  this  case  to 
put  a  construction  upon  the  words  of  a  bequest  in  the  will 
of  a  Hindii  testator ;  and  the  proper  rule  of  construction  by 
v^^hich  we  must  be  guided  is,  we  think,  correctly  laid  down  in 
Sreemutty,  Soorjeenioney  Doaste  v.  Denuhnndoo  MuUick(a), 
and  acted  upon  in  Sonatun  Bysack  v.  Sreemutty  Jug- 
gutsundree  Dossee(h),  It  would  be.  improper  and  veiy  unsafe 

W  G  Moore  I.  A.  5,*  150.  (^)  S  Moore  I.  A.  60,  85. 
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1863.        in  construing  Hindu  wills  to  follow  decisions  of  the  English 

Afr^A^Pl.    Courts  upon  the  construction  of  English  wills  which  are 

^oXlvoTlii  founded  upon  the  peculiar  effect  ascribed  to  technical  words 

—  ~ —  1 —  and  to  terms  ordinarily  used  by  conveyancers  with  reference 

to  the  Beal  Property  law  of  England. 

The  bequest  which  we  have  to  consider  in  this  case  is 
in  these  words  "  continue  to  pay  ten  rupeea  per  month  to 
Shanmuga  Mudaliyar  the  son  of  T.  Lutchu  Ammffl  .... 
"  Pay  at  the  rate  of  five  rupees  a  month  to  Gopffla  Kristna 
Mudaliyir"  (and  so  on  in  like  terms  to  several  other 
legatees).  Then  "in  this  manner  continue  to  pay  respec- 
tively in  the  names  of  the  aforementioned  persons  so  long 
as  they  shall  be  alive.  After  their  deaths  continue  and  pay 
the  same  to  their  descendants  from  generation  to  genera- 
tion." 

This  language  in  an  English  will  would  probtbly  be  held 
to  give  an  absolute  interest  to  Shanmuga ;  but  the  English 
authorities  beaiing  upon  such  a  construction,  depend  upon 
the  peculiarities  of  the  English  law  of  property  and  upon  dis- 
tinctions between  real  and  personal  property  which  are  alto- 
gether unknown  to  Hind6  law.  And  the  effect  of  adopting 
as  a  rule  of  construction  that  a  bequest  by  a  Hindd  to  A  and 
his  descendants  or  children,  or  issue,  must  operate  to  vest  an 
absolute  estate  in  the  first  taker  would  be  very  frequently 
to  defeat  the  real  intention  of  the  Hind6  testator.  In  th© 
present  case  we  do  not  doubt  that  the  testator  s  intention 
would  be  defeated  if  Shanmuga's  brother  Balakistna  were 
held  en  titled  to  take  ;  and  this  would  be  the  result  of  apply- 
ing such  rule  of  construction  here  if  he  was  undivided,  and  if 
the  law  as  to  succession  between  undivided  brothers  extends 
to  property  separately  acquired  by  gift  or  will,  as  to 
which  we  desire  to  express  no  opinion ;  but  we  may  refer 
to  the  case  of  Bezan  Peraad  v.  MussuTtiat  Badha  B€ehy(a)y 
as  throwing  some  light  upon  the  point.  So  again  we  think 
the  intention  of  the  testator  would  be  defeated  by  holding 
that  Valli  Ammffl,  the  widow  of  Shanmuga^  was  entitled  to 
take  in  preference  to  his  daughter  and  giund-daughter.  In 
using  the  term  "  descendants"  neither  the  brother  nor  the 
widow  could,  we  think,  have  been  intended.  And  giving 
effect,  as  we  must  do,  to  the  words  of  the  bequest  in  terms 
»'i  Moore.  1.  A.  174. 
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limiting  Shanmuga's  enjoyment  of  the  legacy  to  the  period        1868. 
of  his  life,  we  come  to  the  conclusion  that  the  testator's  in-  jf^'^^^^'j 
tention  will  best  be  effectuated  by  holding  that  Shanmuga  "o.  s.  No,  9i~ 
took  only  a  life-interest.  of\^^^. 

We  have  next  to  consider  who  upon  his  death  became 
entitled  to  take  as  his  descendants  and  what  estate  or  in- 
terest they  took.  The  words  of  the  bequest  are  "  continue 
to  pay  the  same  to  their  descendants  from  generation  to  ge- 
neration." Now  the  term  'descendants*,  if  it  stood  alone* 
would,  we  think  describe  the  class  of  persons  to  be  benefited, 
and  would  include  both  children  and  grand-children  living 
at  Shanmuga  s  death,  who  would  take  absolutely.  But  the 
question  arises  as  to  the  effect  to  be  given  to  the  additional 
words  "  from  generation  to  generation."  If  these  words  are 
to  be  construed  as  creating  a  series  of  successive  life-interests 
in  each  generation  of  descendants,  there  is  no  existing  rule  of 
Hind6  law  that  we  are  aware  of,  which  imposes  any  res- 
triction in  point  of  time  upon  the  operation  of  such  a  be- 
quest ;  and  tlie  fund  must  be  held  to  be  inalienable  for  all 
time.  Such  a  result  has  from  an  early  date  been  resolutely 
resisted  by  English  Courts  on  the  grounds  of  general  utility 
and  public  convenience ;  upon  which  grounds  the  doctrine 
against  perpetuity  rests.  The  same  grounds  appear  in  rea- 
son equally  applicable  to  the  property  of  Hindts,  nor  are 
they  opposed  to  any  of  the  principles  of  Hindti  law  or  usage, 
and  the  Court  would  be  very  reluctant  at  the  present  day 
in  dealing  with  Hindti  dispositions  of  property  by  will  to 
adopt  a  rule  of  construction  which  would  have  the  effect  of 
tying  up  property,  it  may  be  to  a  very  large  amount,  for  an 
indefinite  .period.  Can  we  then  in  the  priesent  case  say 
that  the  use  of  the  words  "  from  generation  to  generation," 
clearly  imports  an  intention  on  the  part  of  the  testator  so  to 
tie  up  his  property?  In  the  next  clause  of  the  will  he  uses 
the  same  words  when  disposing  of  the  mir^i  share  in  a 
village.  There  he  directs  the  first  taker  Manela  Rfima 
Hudaliy&:  to  be  put  in  possession  and  to  have  a  deed  given 
to  him  expressing  that  the  same  should  be  held  and  enjoyed 
hy  him,  his  sons  and  grandsons,  from  generation  to  genera- 
tion. The  reasonable  construction  of  this  clause  seems  to  be 
that  the  testator  intended  to  pass  the  whole  interest  to  Ma- 
nela R4ma,  and  if  so,  we  see  no  reason  for  giving  a  different 
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1863.  construction  to  the  same  words  in  the  clause  in  question.  On 
jl^'^4,  ^-'7.  the  contrary,  considering  what  the  bequest  is,  namely,  ten 
O.S.  No.  94  rupees  per  month,  and  how  in  the  course  of  a  few  generations 

— ^ '- —  the  number  of  descendants  would  probably  be  multiplied, 

there  is,  as  regards  this  bequest,  one  more  reason  for  holding 
that  the  testator  s  intention  was,  that  the  "  descendants"  at 
the  time  of  the  death  of  the  tenant  for  life  should  take  ab- 
solutely as  a  class.  The  words  "  from  generation  to  genera- 
tion" cannot  be  called  technical  words  :  they  are  not  unfre- 
quently  used,  in  common  with  words  of  a  like  kind, — such  as, 
"  while  the  sun  and  moon  endure," — ^in  Hind6  written,  instru- 
ments, and  by  themselves  when  so  used  they  do  not  in  their 
ordinary  signification  import  more  than  *  absolutely,'  and  *  for 
ever.'  Upon  the  use  and  meaning  of  such  expression  we  may 
mention  that,  we  have  met  with  a  passage  in  a  minute  of  Sir 
Thomas  Mimro  of  the  year  1822,  in  connexion  with  a  deci- 
sion of  the  late  Supreme  Court  and  published  in  the  Appen- 
dix to  Mr.  Qleig's  Life,  in  which  the  words  "  from  generation 
to  generation"  are  classed  with  the  terms  "for  ever"  and 
"  while  the  sim  and  moon  endure,"  and  spoken  of  as  mere 
forms  of  expression,  and  are  he  adds,  never  supposed  by 
either  the  donor  or  the  receiver  to  convey  the  durability 
which  they  imply.  This  latter  observation  he  makes  in 
commenting  upon  the  decision  of  the  late  Supreme  Court 
from  which  he  differed  with  reference  to  a  royal  grant.  We 
only  refer  to  the  minute  for  the  purpose  of  showing  that 
both  the  Supreme  Court  and  Sir  Thomas  Munro  agree  in 
considering  the  expression  "  from  generation  to  generation" 
as  equivalent  only  to  the  words  "  for  ever,"  and  "  while  the 
sun  and  moon  endure."  In  this  general  sense  we  think 
the  testator  used  the  expression  in  his  will,  and  that  he 
thereby  meant  to  pass  all  the  interest  in  the  property  from 
himself  to  the  objects  of  his  bounty :  and  had  no  reference 
to  the  creation  of  a  perpetual  series  of  limited  estates  or  in- 
terests for  life  in  successive  generations.  This  conclusion 
derives  some  additional  support,  we  think,  from  the  fact  that 
the  testator  has  made  no  provision  for  the  case  of  a  fiulure 
of  descendants. 

Upon  this  construction  of  the  bequest  it  becomes  un- 
necessary to  advert  to  the  evidence  given  as  to  division 
between  Shanmuga   and  his  brothers.     The  result  of  our 
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judgment  is  that  the  female  plaintiff  Sundaram  and  the  fe-       186S« 
male  defendant  M^nikka  Ammil  are  entitled  in  equal  shares   ju^.  4  ^7. 
to  an  amount  sufficient  to  produce  the  monthly  sum  of  ten  ^-  ^-  ^'''  ^ 

^1868. 

rupees.  

NoTB.— Here  follows  the  passage  from  Sir  Thomas  Munro's  minute 
to  which  the  Chief  Justice  refers  in  the  judgment  last  reported. 

*'Iii  ConsuUaium,  15M  March  1822. 

"  In  1763  Azlm  Kh&n,  Dfwan  of  the  Naw&b  Wallaja,  obtained  a  jigfr, 
which  was  confirmed  to  him  by  a  parwani^  dated  29th  July  1789,  "by 
way  of  an  altamgha  ina'am"  of  the  Kimii  Jamma  of  64,000  chakraroa 
11  an^.  The  grant  is  in  the  usual  form, — "  to  be  enjoyed  by  bim  and  his 
descendants  for  ever,  from  generation  to  (reneration.  He  is  authorized 
to  divide  it  amongst  his  descendants,  and  tue  local  officers  are  required  to 
consider  the  parw&na  "  as  a  most  positive  peremptory  mandate,  and  not 
to  reouire  a  fresh  sanad  every-  year." 

"  The  terms  employed  in  such  documents, "  for  ever,"  "  from  generation 
to  generation,"  or  in  Hindu  grants,  "  while  the  sun  and  moon  endure"  («}, 
are  mere  forms  of  expression,  and  are  never  supposed,  either  by  the  donor 
or  the  receiver,  to  convey  the  durability  which  they  implv,  or  any  beyond 
the  will  of  the  sovereign.  The  injunction  with  which  they  usually  con- 
clude.—" Let  them  not  require  a  fresh  sanad  every  jear,"  indicates  plain- 
ly enough  the  opinion,  that  such  grants  were  not  secure  from  revocation." 
Gleig's  Xft/'tf  of  Sir  Tkonuu  Munro,  vol.  II,  p.  314-5. 

Begarding  the  law  of  succession  to  the  self-acquired  property  of  an  un- 
divided brother  see  Varadiperumdl  Udtman  v.  Ardanari  TJdaiyan^  infra 
p.  412,  and  the  recent  case  in  the  Privy  Council,  Kattama  Nauehear  v.  The 
Bajah  of  Shivagunga^  SOth  November  1863. 


Apellate  ^urtdHicttdn  (6) 

Regular  Appeal  No,  20  of  1863. 

KuMA'RADEVA  MuDALi,  and  another Appellants. 

Nallatambi  Redjdi,  and  others. Respondents. 

Lands  held  on  ^he  terms  of  an  ordinary  ryotwary  settlement  with 
annual  pattd  and  left  waste  by  the  pa^tdd4r  may  be  legally  granted  by  the 
revenue  authorities. 

Special  Appeals  65  and  69  of  1858,  101  and  482  of  1860  followed. 

The  rvot  has  an  indefeasible  right  of  occupation  only  so  long  as  ha 
pays  the  Government  assessment. 

rpHIS  was  a  regular  appeal  from  the  decision  of  C.  Col-       1868. 
J-    lett,  the  Acting  Civil  Judge  of  Chittiu:,  in  Original  Suit  J^Tt  \^- 

—  —  .     ^  -  o/j-i        mv,  •  •  M.  A»  No,  20 

PJo.  14  ot  1851.    This  suit  was  brought  to  recover  certain     of  1868. 
lands  in  the  ryotwary  district  of  North  Arcot  which  were 
possessed  and  cultivated  by  the  plaintiff's  fiither  up  to  about 
the  year  1850,  as  an  ordinary  patt^d&r.     In  1850  and  1851 
he  voluntarily  abandoned  the  lands,  which  were  consequent- 

(a)  Compare  Tentonio  legal  formulas  such  as  ako  long  ale  din  ionns 
fektni:  to  lauge  der  windwehtyder  hahm  krahiundder  mond  tcheini,  cited 
la  J.  Grimm's  DeuUehe  Reekitalterikttemer,  2te  Aosg.  s.  38. 

(*)  Pie3cnt  rhillips  and  Frcrc,  J  J. 

x2 
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1663.      ly'lefb  waste.  In  1852  the  lands  were  granted  to  the  defend- 

jiuatai  8 

iLaNo  20  ^^^'    ^®  Acting  Civil  Judge  delivered  a  decree  from  whiA 
:> 0/1663.   '  the  following  is  anextttwjt : 

"  Finding,  then,  the  fiswts  as  above,  the  question  of  law 
arises  whether,  under  iJiese  circumstances,  the  revenue  au- 
thorities were  jxistified  in  granting  the  lands  to  others  and 
could  and  did  thereby  pass  to  alid  confer  Upon  them  an 
interest  effective  as  against'  the  pMntif&.     Now  I  confess 
that  if  this. question  were  open  to  me  for  discussion,  I 
should  feel  a  great  dieal  of  doubt  upon  it  ;*  but  I  tiiink  that 
I  am  concluded  by  authority  on  this  point.     There  appear 
to  have  been  numerous  decisions  of  the  Madras  §adr  Court 
'  on  the  subject,  and  it  has  invariably  been  held  that  where 
there  has  been  only  abandonment  of  or  omission  to  cultivate 
lands  beld  undei^  ^\\fi&,  the  revemie  Ssiuthoritiesi  a.;re  compe- 
tent to  grant  the  same  to  others  and  to  issue  paf^  to  than, 
and  by  so  doing  will  confer  a  title  good  agaiiist  the  former 
occupants.    In  support  of  this  position  I  wilt  refer  to  tiie 
printed  reports  of  the  §adr  Court  for  1858,  pages  43,  152  and 
'  160,  for  1860  page  235  and  for  1861  page  112.     There  was 
-■  also  a  decision  to  the  same  effect  so  late  as  February  last. 
'  I  do  not  anjrwhere  find  the  grounds  of  the  Court's  judgment 
stated  at  length,  but  in  one  case,  that  in  the  reports  for  1860 
page  236,  the  authority  of  the  collector  is  stated  to  rest  on 
Begulation  2  of  1803,  section  9 'and  Regulation  2  of  1806 
section  4.    Now,  with  great  respect;  I  do  not  observe  that 
those  regulations  give  any  such  authority  as   supposed. 
Another  ground  on  which  the  law  has  been  placed  is  per- 
haps more  satis&ctory,  namely,  the  rules  of  the  district  and 
established  usage  (Reports  for  1861  page  118).    But  the 
case  of  Freeman  v.  Fairlie  1  Moore's  I.  A.  C.  305  to  349,  in 
which  the  nature -of  the  interest  conveyed  by  a  patV&  was 
so  elaborately  discussed,  does  not  appear  to  have  been  cited 
in  any  of  the  above-  cases.  There  is  so  much  in  Freernan  v. 
FairUe  thatappears  to  me  entirely  applicable  to  patt&  in  the 
Madras  as  well  as  in  the  Bengal  Presidency,  that  had  I  to 
decide  the  limit' of  the  power  of  the  revenue  authorities  to 
confer  a  good  and  indefeasible  title  under  a  paft^^  whenever 
land  has  been  left  waste,  I  should  have  felt  great  difficulty  in 
ftaing  the  limit,  and  in  saying  whether  the  present  case 
would  fall  within  the  limitt     But  I  am  qui^  satisfied  that 
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I  am  concluded  by  the  authority  of  the  decisions  I  have  cited       ^^^?*g 
of  the  Sadr  Court,  and  according  to  those  cases  it  seems  to  juJ.No.2/b 
me  quite  clear  that  the  revenue  authorities  were  justified  in  — 0?52t — » 
1851  and  1862,  in  granting  the  lands  to  the  defendants,  and 
that  th^  patt^  conferred  on  them  a  good  title  as  against  the 
plaintiffs.     It  follows  therefore  that  the  case  for  the  plaintifis 
has  entirdy  failed,  and  it  must  be  dismissed.     The  costs 
with  interest  thereon  at  12  per  cent,  will  follow  the  result." 
Norton  for  the  appellants,  the  first  and  second  plain- 
tifis,  contended : 

1.  That  the  act  of  the  revenue  authorities  ^conferred 
no  valid  or  legal  title  against  the  appellants. 

2.  That  there  was  no  regulation  or  legislative  enact- 
ment which  justified  or  legalized  the  act  of  the  revenue  au- 
thorities complained  of. 

3.  That  neither  a  course  of  legal  decisions  nor  a  cus- 
tom or  usage  opposed  tp  the. law  of  the  land  could  prevail  to  . 
deprive  the  appellants  of  their  legal  rights. 

4.  That  the  course  of  decisions  observed  on  by  the 
CJivil  Court,  though  binding  on  that  Court,  was  no  bar  to, 
this  Court  if  such  course  of  decision  should  appear  manifestly 
wrong. 

5.  That  the  rights  of  the^ryot.  pat|iid&:*had  been  con-^ 
sidered  and  decided  by  the  Privy  Council  in  favour  of  the. 
appellants'  contention. .  Freeman  v.  Fairlie(a). 

Sa4agip&cMrlu  for  the  respondents,  the  fourteenth  and  ; 
twenty-fourth  d^endanta. 

The  Court  delivered  the  following 

Judgment.  ;r^This  was  a  suit  for  the  recovery  of  naiijeyr 
and  puiijey  lands  in  the.  district  of  North  Arqot,  said  to  be 
the  property  of  the  plaintifis,  which  had  been  granted  by« 
thew  Collector  to  the  defendants,  and  are  now  in  their  occu-> 
pation. 

The  Acting  Civil  Judge  observed  that  .the  Jands  in 
question  were  shown  to  have  been  formerly  held  for  some 
years  by  the  plaintiflb'  father  under  the  terms  of  an  ordinary 
z7;otwary  settlement,  with  annual  pattd  in  his  name  froia. 

(n)  1  Moo.  1.  A.  a  305. 
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186S.  the  Collector  of  the  district ;  but  that  they  were  left  waate 
'JL  J^No.  20  ^^  ^^®  years  1850  and  1851,  and  subsequently  granted  to  the 
,  of  ISM'  defendants  by  the  same  authority.  In  accordance  therefore 
with  judicial  precedent  as  established  by  the  decisions  of  the 
late  l^adr  Court  in  Special  Appeals  55  and  69  of  1858 
(pages  152  and  161  of  the  printed  decisions  for  1858),  101 
of  1860  (page  235  of  the  printed  decisions  for  that  year), 
482  of  1860  (page  112  of  the  printed  decisions  f(»r  1861)  and 
others,  the  Acting  Civil  Judge  held  that  the  lands  on  being 
abandoned  and  left  waste  by  the  plaintiffs'  &ther,  were  at 
the  disposal  of  the  revenue  authorities,  and  that  they  had 
been  legally  granted  to  the  defendants,  the  present  occupants. 
He  accordingly  dismissed  the  plaintiffs'  suit  with  costs. 

The  plaintiffs  in  this  case  daim  in  effect  to  be  proprie- 
tors in  fee  simple  of  the  lands  in  question,  which  are  situat- 
ed in  the  ryotwary  district  of  North  Arcot,  and  are  confess- 
edly subject  to  an  annual  settlement  We  are  not  aware 
that  such  a  claim  has  been  at  any  time  allowed  or  sanction- 
ed by  judicial  precedent  with  respect  to  lands  of  this  de- 
scription in  the  Madras  Presidency,  while  on  the  other  hand, 
as  observed  by  the  Acting  Civil  Judge,  the  contrary  doctrine 
has  been  at  all  times  followed  both  as  respects  revenue 
practice  and  the  decisions  of  the  Courts  of  Law.  The  ryot 
in  such  cases  has  it  is  true  by  immemorial  custom  and 
usage,  an  indefeasible  right  of  occupation  so  long  as  he  pays 
the  fixed  Government  assessment  on  the  lands ;  but  on  his 
abandoning  the  lands  and  ceasing  to  make  this  payment, 
it  has  been  constantly  held  that  the  Government  possess  the 
power  of  granting  them  to  other  ryots  for  the  purposes  of 
cultivation.  "JVe  are  consequently  of  opinion  that  the  plain- 
tiffs' claim  to  recover  the  lands  in  question  is  untenable  and 
must  be  disallowed.  We  therefore  affirm  the  decision  of  the 
Acting  Civil  Judge,  and  dismiss  the  present  appeal  with 
costs. 

Appeal  di97ni9H4. 
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appfUatt  3un«liirtu)n  (a) 

Referred  Case  No,  10  of  1863. 

Suppana'cha'ri  and  another AppeUcmt9. 

Chakeaka  Pattan  and  another Respondents. 

Where  a  judgment  vas  passed  against  several  defendants  jointly  and 
severally  and  some  of  (hem  paid  the  whole  of  the  judgment-debt : — Eeld 
that  th^  might  sue  the  others  for  contribution* 

CASE  referred  for  the  decision  of  the   High   Court  by       1868. 
R  B.  Swmton,  Judge  of  the  Court  of  Small  Causes  at  /^J^'^ 
Tanjore.  ofists. 

No  counsel  were  instructed. 

The  facts  appear  from  the  following 

JuDOMENT : — ^The  plaintiflfe  and  two  defendants  were 
defendants  in  suit  No.  579  of  1860  before  the  District 
Monsif  of  Combaconum.  The  decree  was  against  the  plain- 
HSr  and  defendants  jointly  and  severally,  and  the  whole  of 
the  judgment-debt  having  been  paid  by  the  present  plain- 
tiffs they  have  sued  the  defendants  for  contribution. 

The  question  referred  by  the  Judge  of  the  Court  of 
Small  Causes  at  Tanjore,  who  has  passed  a  provisional 
decree,  is  whether  the  action  will  lie  ? 

There  exists  no  doubt  of  the  plaintiffs'  right  to  the  con- 
tribution sought  The  plaintiflEs  and  defendants  being  sub- 
ject to  a  decree  against  them  jointly,  the  whole  of  the 
amount  was  levied  from  the  plaintiffs.  This  is  exactly  the 
case  put  by  Lord  Kenyon  in  Merryweatker  v.  Niaxjunfb). 

It  is  the  case  of  one  man  having  been  compelled  by 
process  of  law  to  pay  money  which  another  was  legally 
oompeUable  to  pay ;  and  the  law  in  such  cases  presumes  that 
it  was  paid  at  the  request  of  that  other^c/ 

The  judgment  delivered  has  our  full  concurrence. 

(#)  Present  Phillips  and  Holloway,  J  J. 

(6)  %  Smith  L.  C,  Sth  ed.  456  :  8  T.  R.  186  S.  C.  "  The  distinction 
ifl  clc»ur  between  this  case  [of  one  tortfeasor  attempting  to  recover  contri- 
bution against  another]  and  thai  of  a  joint  Judgment  against  several 
defendants  in  an  action  of  assumpsit."  See  S<fd&  y,  Niron,  5  B.  &  Ad, 
936,  BlaeieU  v.  Weir,6B.  &  C,  987-6, 

ic)  2Si&ithL,C.lie. 
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appellate  3urtsarirtwm  (aj 

Special  Appeal  No,  374  of  1863. 

Varadiperuma'l  Udaiyan .-. Appellant 

A'rdana'ri  Udaiyan  and  others Respondents. 

By  the  law  current  in  the  Madras  Presidency  an  undivided  Hindfi  is 
entitled  during  his  lifetime  to  the  separate  enjoyment  of  bis  self-acquired 
immoveable  property ;  but  on  his  death  without  male  issue,  such  property, 
unless  it  has  been  {previously  disposed  of,  devolves  on  his  surviving  co- 
parceners, and  his  widow  is  only  entitled  to  maintenance. 

1863.  TPHIS  was  a  special  appeal  from  the  decree  of  H.  M.  Si 
Oeiober  29.  A  GrsBme,  the  Acting  Civil  Judge  of  Salem,  in  Appeal 
^1868.  ^^^  ^o.  105  of  1862^  dismissing  an  appeal  from  the  decision 
of  the  Principal  §adr  Amin  of  Salem  in  Original  Suit  No.  7 
of  1858.  This  suit  was  brought  to  recover  a  moiety  of 
the  Sandamangalatn  and  Tfliir  Mutt^s  and  of  certain  nan- 
jey  and  puiijey  lands  in  the  zila'  Salem.  The  first  de- 
fendant was  a  Hind6  widow,  and  the  plaintiff  sued  as  the 
undivided  cousins  of  her  deceased  husband.  It  was  proved 
that  the  property  was  the  self-acquisition  of  the  deceased 
and  that  he  died  undivided  and  without  male  issue,  and 
the  only  important  question  raised  was  whether  his  pro- 
perty went  on  his  death  to  his  widow  or  to  his  surviving 
co-parcenera  The  Principal  §8Bdr  Amin,  citing  Mr.  Justice 
Strange's  Manual  of  Hind6  Law,  sec.  319,  held  that  the  plain- 
tifl&,  as  the  surviving  co-parceners  of  the  deceased,  must  be 
regarded  as  his  rightful  heirs  in  whichever  way  the  property 
left  by  him  was  acquired.  The  widow  purported  to  adopt 
a  son^  who  was  made  a  supplemental  defendant. 

TirumaldchAriydr,  for  the  appellant,  the  supplemental' 
defendant,  cited  2  Macnaghten's  Hindii  Law  32 :  1  Sel.  Dec. 
100:  The  MU6kshard,  I  sec.  4,  §§  1—6  ;  but  chiefly  reliedr 
upon  a  vyavastha  dated  the  16th  September  I845ofBhi- 
masen&chftrlu  and  E.  GopSla  C}iiakxi,  the  then  pandits  of  the. 
late  Madras  l^adr  Court;  of  which  the  following  is  a 
translation :— - 

"  If  A,  an  undivided  brother,  who  died  leaving  no  male 
issue,  as  stated  in  the  question,  had^by  his  proficiency  in 
Vedas  or  by  service,  or  by  his  own  ability,  and  without  thcj 
use  of  his  &ther^s  estate,  or  of  the  property  common  to  him- 
self and  his  brother — acquired  the  land  alleged  to  have  beea* 
(a)  Present  Frere  iui4  HqUqWi  ^h 
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purchased  by  him  as  his  "  self-acquisition," — such  land,  ac-        1868. 
cording  to  the  law,  appertained  only  to  the  acquirer ;   after  •  ^^^^^  ^^' 


S^  J.  No.  874 
his  death,  his  widow  alone,  and  not  his  surviving  undivided     </  1868. 

brother,  is  entitled  to  succeed  to  it. 

"  If,  on  the  other  hand,  A  had  acquired  the  said  land,  by 
the  use  of  the  paternal  estate,  or  of  the  wealth  jointly  ac- 
quired by  himself  and  his  brother, — ^then,  B,  his  undivided 
brother,  alone  would  be  entitled  to  succeed  to  the  said  land 
according  to  the  Hindii  law ;  the  widow  of  A  having  right 
to  receive  only  maintenance,  and  nothing  more. 
*' Autharitiea. 

"  Y&jnavalkya: — **  Whatever  else  is  acquired  by  the  co- 
parcener himself,  without  detriment  to  the  father  s  estate,  as 
a  present  from  a  friend,  or  a  gift  at  nuptials,  does  not  apper- 
tain to  the  coheirs.  Nor  shall  he,  who  recovers  hereditary 
property,  which  had  been  taken  away,  give  it  up  to  the 
parceners :  nor  what  has  been  gained  by  science."  [Book  II, 
9I.  118, 119]. 

*'  Manu: — "  What  a  brother  has  acquired  by  his  labour 
without  using  the  patrimony,  he  need  not  give  up  to  the 
coheirs ;  nor  what  has  been  gained  by  science."  [Chap.  IX.  208.] 

"  VyAsa : — "  What  a  man  gains  by  his  own  ability,  with- 
out relying  on  the  patrimony,  he  shall  not  give  up  to  the 
coheirs." 

"  Y&jnavalkya : — "  The  wife  and  the  daughters  also,  &c. 
&c." 

''  Kdtyayana : — "  What  belonged  to  the  paternal  grand- 
&tlier,  or  to  the  father,  and  any  thing  else  [appertaining  to 
the  coheirs,  having  been]  acquired  by  themselves ;  must  all 
be  divided  at  a  partition  among  heirs." 

^  The  commentary  of  the  above  texts,  as  contained  in 
the  Hindu  law-books  yij2ane9vareyam,  Smrtichandrikfi,  &c., 
is  also  sufficient  authority  in  the  matter." 

Mayne,  for  the  respondents,  the  plaintiffs.  None  of  the 
authorities  cited  apply,  except  the  pai^^^ts'  vyavastha,  and 
that  is  not  supported  by  the  authorities  on  which  it  pro- 
fesses to  rest.  The  first  passage  from  Yijiiavalkya  and 
ihose  from  Manu  and  Yy&ia  simply  mean  that  an  undivided 
brother  has  during  his  life-time  the  right  to  enjoy  separately 
such  property  as  he  himself  may  have  acquired^  but  after 
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1863.  bis  death,  if  he  leave  no  male  issue,  and  if  he  have  not 
g  ^^  ^^  gy^  alienated,  it  will  belong  to  the  surviving  co-parceners, 
^1868.  [HoLLOWAY,  J. :— That  certainly  appears  to  be  the  law.]  The 
other  quotations  have  nothing  to  do  with  the  question^a/ 
A  childless  widow  inherits,  according  to  the  Mit$kshar&,  only 
when  her  husband  has  died  separated:  1  Sir  Thomas 
Strangers  Hind'A  Law,  121 :  Strange's  Manual,  2d  ed.  §  377. 

Tirumaldchdriydr  replied. 

Fbere,  J. : — This  appeal  must  be  dismissed.  The  autho- 
rity of  the  vyavastha  is  nothing  as  compared  with  that  of  the 
concurrent  opinions  of  Sir  Thomas  and  Mr.  Justice  Strange. 

HoLLOWAY,  J. : — I  have  always  understood  that  in  this 
Presidency  at  least  the  law  was  clearly  that  the  immoveable 
property  of  an  undivided  member  of  a  Hindd  family  may 
go  to  his  surviving  co-parceners,  whether  such  property  was 
self-acquired  or  ancestral.  During  his  life  he  is  entitled  to 
the  separate  enjoyment  of  his  self-acquired  immoveable 
property,  with  the  right,  if  he  have  no  male  issue,  to  alien- 
ate the  same.  On  his  death  without  male  issue  such  proper- 
ty, if  not  previoulsy  alienated,  devolves  on  bis  co-parceners. 
But  his  widow,  whether  childless  or  not,  has  no  title  to  any 
thing  but  maintenance.  The  propositions  laid  down  by 
the  appellant's  vakU  come  within  Lord  Denman's  cate- 
gory of  law  taken  for  granted.  The  Mitikshard  has,  no 
doubt,  like  all  Hindd  law-books,  the  advantage  of  contain- 
ing statements  of  the  most  discordant  character ;  but  it  is 
clear  that  its  author  was  of  Dhare9vara's  opinion  (Mitdksh. 
II,  i.  8):  "  The  rule  deduced  from  the  texts  that  the  wife 
shall  take  the  estate  regards  the  widow  of  a  separated  bro- 
ther." And  it  may  be  reasonably  inferred  that  an  author 
who  lays  down  that  a  widow  inherits  when  her  husband 
was  divided  was  also  of  opinion  that  she  would  not  inherit 
when  the  deceased  waa  undivided. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

(a)  Bat  see  Mann  (?)  cited  2  Strange's  Hmd^  Law  250,  from  a  copy 
of  a  paper  in  the  hand-writing  of  Sir  Wm.  Jones  :  *'  If  the  husband  Las 
been  a  coheir  and  died  before  partition,  his  brother  and  the  next  order 
ix^erit  his  undivided  share  but  his  wife  takes  all  his  divided  propertj" : 
and  the  opinion  of  Kistoam4cbarjar,  a  Mofussil  paiviit,  cited  lb.  231. 

The  judgment  of  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council  in  Aatiama  Nauekear  v.  Tie  Bajah  of  Skwaaunga^  delivered  30th 
November  1863  principally  rests  on  the  passage  last  cited,  which  the 
Epporter  has  been  unable  to  find  in  Maau  or  elsewhere. 
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Apellate  Sutistliutum  {a) 

Special  Appeal  No,  111  of  1863. 

PURAPPAVANALI*GAM  ChETTI Appellant. 

NuLLASiVAN  ChetTi  and  others... Respondents, 

£j  Hindti  law  the  eldest  male  heir  of  a  deceased  trustee  succeeds  as 
tsustee  him  from  whom  he  inherits. 

Special  Appeal  No.  130  0/*  1860  obaerredupoA 
Per  Holloway,  J. :— The  Court  will  not  be  deterred  from  making  a 
decree  by  the  difficulties  to  be  expected  in  carrying  it  out. 

rPHIS  was  a  special  appeal  from  .the  decision  of  Kristna-       ]8g3> 

•*"      s&ni  Ayyar,  the  Principal  §adr  Amin  of  Tinnevelly,  O^Mer  31. 

in  Appeal  Suits  Nos.  194  and  212  of  1862.     This  decision  '  ^  iges. 
was  as  follows : 

*'  The  plaintiff,  alleging  that  certain  lands  had  bieengrant^ 
ed  by  his  grand-father  for  the  benefit  of  a  Pullaiydr  K6vil 
called  "  Earpaga  Vin&yakasv&mi/'  brought  this  suit  to  re-^ 
cover  management  of  the  above  lands  from  his  uncle  the 
first  defendant,  with  arrears  of  profits  amounting  to  rupees 
331-4-11,  or  to  permit  him  to  manage  the  above  endowment 
jointly  with  the  defendant. 

"  The  Principal  ^adrAmfn  considers  that  the  above  claim 
of  the  plaintiff  is  opposed  to  the  principle  enunciated  in  the 
decree  of  the  Court  of  §adr  'Adfilat  in  Special  Appeal 
Ifo.  130  of  1860,  wherein  they  have  clearly  pointed  out  the 
impracticability  of  the  management  of.  an  endowment  by 
rival  parties,  and  ruled  that  both  the  possession  and  the 
management  of  a  property  endowed;  for  religious  purposes 
should  remain  in  the  same  hands. 

"According  to  the  admission  of  the  plaintiff's  own  vakil 
before  the  appellate  court,  the  defendant  is  the  senior  mem* 
ber  of  the  family  for  the  time  being,  and  the  endowment 
claimed  is  indivisible  under  the  Hindu  law,  it  being  granted 
for  a  religious  purpose. 

"  The  Principal  Sadr  Amin  therefore  considers  that  the 
plaintiff  has  no  right  to  dispossess  the  defendant  of  the  pro- 
perty in  dispute  or  to  claim  a  right  to  the  joint  management 
thereoC 

{a)  Present  Prere  and  Holloway,  J  J\ 

P2 
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1S68.  "  The  original  decree  is  accordingly  reversed,  and  the 

s  A  Ho   ill  pl*^i^tiff 's  claim  dismissed  in  ioto  with  costs." 

Rajctgopdldehdri,  for  the  appellant,  the  plaintiff. 

Tirumal&clia/inydr,  foi*  the  respondent,  the  first  de- 
fendant. 

Frere,  J. : — This  was  a  suit  to  recover  joint -possession  . 
of  five  kottas,  seventeen  markals  and  five  and  half  measm^es 
of  seed  lands,  said  to  be  attached  to  the  temple  at  Bramade- 
sam  in  the  District  of  Tinnevelly,  on  the  ground  that  the 
plaintiff's  father  and  the  first  defendant  had  held  the  pro- 
perty as  joint  trustees  for  a  long  series  of  years ;  that  the 
plaintiff 's  father  died  in  1859;  and  that  subsequently  the 
first  defendant  had  refused  to  allow  to  the  plaintiff  as  the 
heir  and  representative  of  his  deceased  father,  a  share  in  the 
management. 

The  first  defendant  resisted  the  claim,  affirming  that  he 
had  himself  held  exclusive  possession  of  the  lands  in  ques- 
tion for  a  period  of  twenty-two  yeara. 

The  District  Munsif  of  Bramadesara  passed  judgment  in 
favour  of  the  plaintiff's  claim,  as  respects  five  kottas  four- 
teen markals,  and  one  measure  of  the  land  in  dispute,  and 
adjudged  the  plaintiff  to  be  entitled  to  joint  possession  of 
these  lands ;  but  disallowed  his  claim  to  the  remaining  three 
markals  and  four  and  half  measures,  on  the  ground  that  they 
were  shown  to  be  the  private  property  of  the  first  defendant 

Both  parties  appealed  against  this  decision,  and  the 
Principal  9adr  Amin  dismissed  the  plaintiff's  claim  in  totot 
bebig  of  opinion  that  under  the  rule  enunciated  in  the  de- 
cree of  the  late  §adr  Court  in  Special  Appeal  No.  130  0/ 
1860(^a^,  an  action  would  not  lie  in  the  case  stated  by  the 
plaintiff. 

I  am  of  opinion  that  the  Principal  $adr  Amin  baa  in  this 
case  misapplied  the  precedent  to  which  he  alludes  in  paia* 
graph  2  of  his  decree.  The  judgment  in  that  case  proceeds 
in  a  great  measure  on  the  ground  that  it  was.  impossible  to 
divide  the  management  of  property  into  fractional  parts  in. 
&vour  of  a  party  whose  right  to  the  possession  of  such  pio« 
perty,  or  any  part  of  it,  was  wholly  disallowed.    In  the  pie- 

(a)  M.  S.  D.  160,  page  261. 
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sent  case  the  plaintiff  sues  simply  to  be  placed  in  joint  ma-        ^^68, 
nagement  in  succession  to  his  fieither,  who  is  said  to  have  s  A  No   ill 
exercised  rights  of  the  same  description,  conjointly  with  his     of^^^- 
brother  the  first  defendant. 

The  Principal  $adr  Amin  has  now  decided  that  the 
plaintiff  8  fiither  and  the  first  defendant  jointly  managed  the 
property  during  the  life-time  of  the  former.  It  is  clear  there- 
fore that  the  judgment  of  the  Principal  Sadr  Amin  should 
be  reversed,  and  that  the  plaintiff  should  be  declared  entitled 
to  joint  management  of  the  temple  property. 

The  first  defendant  should  in  my  opinion  be  charged 
with  the  costs  of  suit  throughout. 

HoLLOWAT,  J. : — I  give  no  opinion  upon  the  question 
whether  there  is  any  solid  distinction  between  this  case  and 
that  quoted  by  the  Principal  $adr  Amin.  It  is  found  as  a 
fiict  that  the  deceased  father  of  the  plaintiff  and  the  first 
defendant  his  brother  were  joint  trustees  of  this  pagoda. 
The  custom  of  the  country  so  fiir  as  I  know  universally  re- 
cognizes the  right  of  the  eldest  male  heir  of  a  deceased 
trustee  to  succeed  as  trustee  him  from  whom  he  inherits. 
It  has  not  been  attempted  at  the  bar  to  deny  that  this  is 
the  law.  If  it  is  a  question  of  special  usage  then  the  fact 
that  finst  defendant  was  a  trustee  while  his  elder  brother 
was  alive  proves  its  existence  in  this  case. 

It  was  attempted  in  this  case  to  deter  the  court  from 
making  the  necessary  decree  from  the  difficulties  to  be  ex- 
pected in  carrying  it  out.  The  answer  to  this  is  that  given 
by  Lord  Brougham.  '*  The  CJourt  will  try  (a).  The  decree 
should  declare  that  the  plaintiff  is  joint  trustee  with  the 
first  defendant  of  this  pagoda. 

The  appeal  is  allowed  with  costs  payable  by  the  first 
defendant. 

(a)  Docker  y.  Simes.    }lj»  and  K.  655* 
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Appellate  Sarisilitctton  (aj 

Regular  Appeal  No,  17  of  1863. 

Venkata  Redbi .....Appellant 

Yenka.Jara'uasya  and  another Respondents, 

Regular  Appeal  No,  21  of  1863. 

'Chinnamallaita  and  another Appellants, 

VeAkatara^maiya  and  ethers Eespondents* 

The  appellate  Court  win  not  enter  into  the  dei^ls  of  -the  account  of 
a  Commissioner  appointed  under  Section  181  of  the  Code  of  Civil  Pro- 
cedure. 

Regular  Appeal  No.  54  0^1861,  (supra  p.  1)  concurred  in. 

*A  party  cannot,  be  heara  in  the  appellate  Court  upon  items  to  which 
he  took  DO  objection  in  the  Court  below. 

But  where  there  has  been  error  in  the  principle  upon  which  such 
account  lias  been  taken  the  appellate  ^Court  will  correct  such  error  *if 
excepted  to  in  the  Court  below. 

1868.       rpHESE  were  regular  appeals  from  the  decision  -of  C.  R 

-"  October  81.       ■  ®  ^\ 

MR,  AA.  Noe,  Pelly*    the  Acting  Civil  Judge  of  Madulipatam,   in 

^If  fses!     Original  Suit  No.  2  of  1861. 

Bangaiya  Ndyu4u  for  the  appellants,  the  ^h  defendant 
in  Regular  Appeal  Na  17  of  1863. 

TirufruUdckdriydT  for  the  appellants,  the  Ist  and  2nd 
defendants  in  Regular  Appeal  No.  21  of  1863. 

The  facts  appear  from  the  following 

Judgment: — ^The  original  suit  was  brought  for  an 
account  of  the  dealings  of  a  dissolved  partnership,  and  for 
the  money  to  be  found  8ue  upon  such  account. 

The  matter  was  most  properly  referred  to  a  Commis- 
sioner who,  after  a  lengthened  investigation,  presented  his 
report,  to  which  exceptions  were  taken  by  the  parties,  fully 
discussed  before  the  Civil  Judge  and  determined  by  him. 

We  quite  concur  with  the  doctrine  in  Appeal  No.  54 
of  1861(6)  that  an  appellate  Court  ought  not  to  enter  into 
the  details  of  an  account  of  a  Commissioner  appointed  imdcr 
Section  181  of  the  Code  of  Civil  Proceduie.  To  do  so 
would  be  to  d^eat  all  the  benefit  of  the  enactment  and  at^ 

•  (/')  Present  Frerc  and  Holioway,  J  J. 
(6)  Supra  p.  1, 


VENKATA  R£DBI  V,  VHUSfKATARAMAIYA.  419 

tempt  to  do  what  no  Coui-t  can  satisfactorily  do, — decide  an        1863. 
interminable  scries   of  questions  upon  all  the  items  of  such  ^^^^^  ^^^ 
an  account.  17  and  21 

It  is  still  clearer  that  a  party  cannot  be  heard  here  — ^ '-' 

upon  items  to  which  he  took  no  exception  in  the  Court 
below. 

This  is  fatal  to  the  appellant  in  No.  17  of  1861,  because 
no  one  of  the  objections  now  taken  was  made  by  him  in  the 
Court  below. 

Where  there  has  been  error  in  the  principle  upon 
which  the  account  has  been  taken,  the  Court  will  however 
correct  such  error,  if  excepted  to  the  Court  below.  After 
an  elaborate  discussion  of  the  items  in  the  account  by  the 
vakil  for  the  appellant  in  No.  21  of  1862,  we  are  able  to  dis- 
cover only  one  item  in  which  such  error  of  principle  is 
observable.  This  is  item  8  in  which  no  credit  was  given 
to  the  other  members  of  the  partnership  for  170  boxes  of 
thread  sold  to  one  E,  Saddsimidu.  It  is  quite  clear  that 
this  debt  should  have  formed  a  part  of  the  account.  It  is  a 
debt  to  the  partnership,  and  as  there  appears  to  have  been 
no  all^ation  that  the  debt  is  a  bad  one,  credit  ought  to  be 
given  to  the  defendants  for  their  shares  of  this  debt.  With 
this  modification  the  decree  of  the  lower  Court  appears  to 
us  in  aU  respects  right  and  these  appeals  must  be  dismissed 

with  costs. 

Appeals  dismissed. 


420  HADIUS  HIGH  COUBT  REPORTS. 

appellate  3uns!lii(tii)n  {a) 

Special  Appeal  Ko.  139  of  1863. 

NARASAMMA'f Appellant, 

Balara'ma'cha'rlu Respondent. 

A  custom  which  has  never  been  judiciallj  recognised  cannot  be  per- 
mitted to  prevail  against  distinct  authority. 

The  theory  of  an  adoption  is  a  complete  change  of  patemitv :  the  son 
is  to  be  considered  as  one  actually  begotten  by  the  adoptive  fattier,  and  he 
is  so  in  all  respects  save  an  incapacity  to  contract  marriages  in  the  family 
iroQi  which  he  was  taken. 

In  the  Andhra  country,  as  in  Bengal,  a  Brahman  cannot  adopt  his 
sister's  son. 

1863.  ^Y^HIS  was  a  special  appeal  from  the  decision  of  T.  J.  Knox, 
^^^^  ^^'  ^  Civil  Judge  of  Chicacole,  in  Special  Appeal  No.  118  of 
^1868.  I860,  aflSrming  the  decree  of  C.  R  Pelly,  Judge  of  the  Sub- 
ordinate Court  of  Chicacole,  holden  at  Vizagapatam,  Ori- 
ginal Suit  No.  112  of  1859.  This  suit  was  brought  by  the 
appellant,  a  Hind^  widow,  to  obtain  a  house  and  land  belong- 
ing to  her  deceased  husband.  The  defendant  Venkatammil 
as  mother  and  guardian  of  the  respondent  a  minor,  contend- 
ed that  he  was  entitled  as  having  been  adopted  by  the 
deceased.  The  plaintiff  repUed  that  such  adoption  was  void, 
the  minor  being  the  son  of  a  sister  of  the  deceased.  The 
Subordinate  Judge,  however,  dismissed  the  suit ;  and,  on 
appeal,  the  Civil  Judge  affirmed  his  decision  in  the  following 
judgment : — 

"  Plaintiff  sued  to  obtain  possession  of  her  deceased  hus- 
band's property,  denying  that  her  husband  either  did  adopt 
a  son  or  could  have  adopted  his  own  sister's  son. 

"  The  defendant  on  behalf  of  the  minor  answered  that 
the  adoption  was  made  and  was  valid. 

"  The  lower  court  was  of  opinion  that  two  points  were 
at  stake ;  one  of  fact,  whether  the  adoption  was  made,  and 
one  of  law,  whether  it  was  or  was  not  invalid  according  to 
Hind(i  law. 

"  The  lower  court  was  of  opinion  that  the  evidence  as  to 
the  fact  of  adoption  was  conclusive,  and  that  the  necessary 
ceremony  to  constitute  a  valid  adoption  had  been  performed. 

(/r)  Present  Frere  and  UoUoway^  J  J. 
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"  Regarding  the  legality  of  this  adaption,  the  cotirt  obser-       1863. 
ved  that  the  pan4its  of  the  $adr  Court  differed  in  their  ^^^^*^'-^^- 
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opinion ;  one  said  that  among  Br^hmans,  a  sister's  son  could  gf  1363. 
not  be  adopted,  while  the  other  said  that  in  the  Dr$vi(la 
country  the  adoption  of  a  sister's  son  is  both  sanctioned  by 
law  and  recognized  by  custom,  and  this  paiidit,  being  the 
senior  pandit,  aflBrmed  that  the  text  quoted  by  the  junior 
pandit  did  not  apply  to  the  Drilvida  country. 

"  The  lower  court  after  a  reference  to  Strange 's  HindU 
Laio,  and  Sutherland  on  Adoption  was  of  opinion  that  the 
junior  pandit  s  opinion  rested  on  a  single  text,  not  pointedly 
prohibitory,  and  that  the  adoption  of  a  sister's  son  in  this 
case  must  be  upheld  and  decreed  against  plaintiff's  claim. 

"  Plaintiff  appealed,  because  the  fact  of  the  adoption  waa  ' 
not  proved,  and  the  djring  state  her  husband  was  in  afford- 
ed strong  presumption,  he  had  not  strength  to  go  through 
the  long  ceremony  necessary  to  render  an  adoption  valid ; 
because  the  law  applicable  to  the  Dr^vida  country  is  not  in 
force  in  Vizagapatam  district,  which  lies  in  the  Andhra  coun- 
try, and  plaintiff  refers  to  various  authorities  in  support  of 
his  opinion. 

"  The  Civil  Judge  agrees  with  the  lower  court  that  the 
evidence  is  conclusive ;  that  a  sister's  son  was  duly  adopted, 
and  as  this  boy  had  lived  always  with  his  adopting  father, 
it  was  a  very  natural  and  very  proper  act. 

**  The  important  question  is,  according  to  Hindti  law,  is 
it  a  valid  adoption  ? 

"  It  is  found  that  the  paijidits  of  the  Sadr  Court  have 
given  different  opinions,  one  pandit  declaring  that  among 
Bi*dhmans,  a  sistei's  son  cannot  be  adopted,  and  the  other, 
that  custom  sanctions  the  practice  in  the  Drt'lvi^a  country. 

''Strange'fl  HvnMiLaw  in  sectionSl  says,  emergency  will 
justify  this  adoption  among  all  classes;  in  section  92  that 
eustom  sanctions  it  in  South  India,  or  the  Dr&vida  country 
even  without  emergency,  and  from  section  941  the  CivU 
Judge  concludes  that  such  usage,  that  is,  such  a  practice 
where  no  emergency  exists,  does  not  prevail  in  the  northern 
part  of  the  Presidency,  and  from  section  97  it  is  clear  that 
among  all  castes  emergency  will  render  valid  such  an  adop- 
tion; the  question  then  remains  for  the  court  to  decide 
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1863.       whether  in  this  instance,  emergency,  that  is  circumstances 
October     .    g^^jgjjjg  abovc  the  ordinary  course  of  things,  justified  the 
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of  1868.      deceased  husband  in  the  course  he  took. 

"  The  object  of  adoption  is  to  secure  the  fullest  and  most 
meritorious  performances  of  the  funeral  obsequies  of  the 
adopter ;  those  celebrated  by  a  son  being  in  some  spiritual 
sense  more  efficacious  than  by  any  other  heir,  and  in  this 
instance  no  doubt  the  adopter's  second  object  was  to  confer 
a  right  of  inheritance  to  considerable  property  on  a  sister's 
son,  who  since  childhood  had  lived  in  his  house,  and  for 
whom  evidently  his  wife  entertained  no  affection,  the  adop- 
ter was  at  the  time  in  a  critical  position,  and  on  his  death- 
bed when  this  act  was  done,  and  as  far  as  this  record  goes, 
he  had  no  near  male  heirs,  and  it  is  evident  he  could  not 
trust  his  widow  to  adopt  this  boy  after  his  decease. 

"  He  had  by  Hindu  law  power  in  his  life-time  to  alienate 
his  property  to  the  exclusion  of  his  widow,  provided  she 
had  maintenance. 

"  As  to  the  rules  current  in  the  DrAvida  country  not  ap- 
plying to  these  parts,  the  Civil  Judge  is  of  opinion,  that  the 
parties  who  allege  this  are  bound  to  show  to  what  school  of 
law  they  would  refer.  The  vakil  states  that  this  is  the 
Ajudhra  country,  and  so  it  may  be  called  in  antiquated  maps 
framed  300  years  ago,  but  the  name  in  the  map  does  not 
show  that  it  has  any  separate  law  applicable  and  peculiar 
to  itself;  on  the  contrary,  be  its  name  what  it  may,  it  must 
be  regulated  by  one  of  the  five  great  law-schools,  and  if  the 
Madras  law  will  not  apply,  the  Bengal  school,  to  which  alono 
the  so-called  Andhra  country  could  belong,  would  at  once 
decide  the  matter  on  its  principle,  that  a  fiict  cannot  be 
altered  by  a  thousand  texts:  this  alienation  of  property, 
though  prohibited  bylaw,  would  nevertheless  when  actually 
effected  be  left  undisturbed  ;  and  no  doubt  the  great  princi- 
ple that  what  ought  not  to  have  taken  place  once  done  is- 
valid  is  often  applied  in  cases  of  Hindii  law  in  Southern 
India. 

"  The  Civil  Judge  is  of  opinion  that  plaintiff  as  widow  is 
not  in  a  position  to  destroy  the  validity  of  her  husband's 
act;  it  was  rendered  emergent  both  by  his  approaching- 
death  and  her  want  of  a  soii^  and  her  dislike  to  the  boy 
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her  husband  wished  for;  and  if  she  has  a  sufficient  mainte-        1863. 
nance,  the  Civil  Judge  is  of  opinion  that  the  adopted  son's  '^  j  ^io.  189 
claim  as  heir  is  superior  to  her  indefinite  position  as  a  child-      ^f  ^^^-^- 
less  widow ;  it  is  the  duty  of  the  civil  court  to  support  the 
evident  and  just  intentions  of  parties,  and  advance  substan- 
tial justice ;  the  deceased  may  have  erred  in  adopting  his 
sister's  son  and  injured  himself,  but  he  has  done  plaintiff  no 
wrong,  for  she  had  no  certain  right  of  inheritance  to  proper- 
ty which  her  husband  at  any  time  during  his  life-time  could 
alienate,  and  in  fact  did  so. 

"  The  decree  of  the  lower  court  is  confirmed  and  appeal 
dismissed  with  costs." 

Srinivdsdchdriydr,  for  the  special  appellant,  the  plaintiflF. 
The  person  to  be  adopted  by  a  Brahman  must  be  one 
whose  mother  the  adopter  could  legally  mairy,  Sutherland 
Synopsis  p.  223. 

MayTie,  for  the  special  respondent,  the  second  defendant 

relied  on  Strange  s  Manual  2d  ed.  p.  22  :  "  9^dras may 

adopt  daughter's  or  sister's  sons. 

"  87.  All  classes  may  make  such  adoption  in  emergen- 
cy (Pro.  of  ISadr  Court  4th  and  25th  June  J83G.) 

*'  88.  The  custom  of  making  such  adoption,  even  with- 
out emergency,  prevails  in  the  Presidency  of  Madras  (Pro. 
of  9adr  Court,  4th  and  25th  June  1836.) 

"  89.  This  usage  is  upheld  by  the  Vyavahdra  MayAklia 
($adr  Pandits  25th  Feb.  1839)  and  the  Vaidyandtha  Diksh- 
itiyam  (Senior  §adr  Pandit  16th  May  1855.) 

The  judgment  of  the  Court  was  delivered  by 

Holloway,  J. : — ^This  was  a  suit  brought  by  the  widow 
of  a  deceased  Brdhman  to  recover  from  the  person  alleging 
himself  to  be  his  adopted  son  the  property  left  by  that 
Brdhman. 

The  defence  was  that  the  defendant,  son  of  the  sister  of 
the  deceased,  was  legally  adopted  by  him. 

Both  the  lower  Courts  have  found  that  a  ceremony  took 
place  which,  if  the  boy  could  be  legally  adopted,  would  con 
stitute  him  an  adopted  son ;  and  this  finding  is,  in  point  of 
law^impugned  upon  this  appeal  upon  the  ground  of  the  ab- 
sence of  the  lather,  who  had,  however,  expressed  his  assent 

G  2 
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1863.  The  lower  Courts  have  followed  an  opinion  of  the'late 

-f-TNo^  Mr.  EUis  (2  Strange's  HindU  Law.lOl.)  " In  practice,  the adop- 
of  1868.  tion  of  a  sister's  son  by  persons  of  all  castes  is  not  uncommon  ; 
the  authority  above  quoted,  resting  as  it  does  on  a  single  text, 
and  that  not  pointedly  prohibitory,  cannot  be  considered 
suiGcient  to  vitiate  such  adoptions."  On  this  opinion  and 
that  of  the  senior  pandit  of  the  late  Sadr  Court  that  in  the 
Drfivida  country  the  prohibition  was  not  binding,  the  judg- 
ment of  the  lower  Court  has  gone. 

It  is  admitted  on  both  sides  that  there  is  no  judicial 
authority  upon  the  subject,  so  that  the  case  is  one  of  first 
impression  and  must  be  decided  upon  the  principles  of  HindA 
law,  unless  it  be  shown  that  in  the  countiy  of  the  parties 
that  law  has  been  modified  by  customs  which  have  received 
judicial  recognition.  A  very  short  exi)erience  will  suffice  to 
satisfy  any  judge  that  a  pandit  will  always  overcome  a 
passage  of  Hindd  law  too  stubborn  for  other  manipulation 
by  the  often  baseless  allegation  of  custom ;  and  in  our  judg- 
ment no  custom,  how  long  soever  continued,  which  has  never 
been  judicially  recognized,  can  be  permitted  to  prevail  against 
distinct  authority. 

Now  the  passage  quoted  at  page  101  distinctly  forbids 
the  adoption  of  a  sister's  son  by  one  of  the  three  higher 
classes,  and  the  weight  of  the  prohibition  is  increased  by  the 
addition  of  the  doctrine  that  the  sister's  son  may  be  adopt- 
ed by  a  9udra.  Mr.  Sutherland,  the  greatest  English  authori- 
ty on  the  subject  (P.  223,)  lays  it  down  as  a  fundamental  prin- 
ciple that  the  person  to  be  adopted  must  be  one  with  the 
mother  of  whom  the  adopter  could  legally  have  interman'ied. 

Nanda  Pandita  lays  it  down  in  distinct  terms  that  the 
daughter's  son  is  not  such  a  reflection  of  a  son  as  can  legally 
be  taken  in  adoption,  and  the  commentator,  DattaJca  Chan- 
dHkd  section  II  par.  8,  defines  the  reflection  "of  a  son,  as 
"  the  capability  to  be  begotten  by  the  adopter  through  ap- 
pointment, and  so  forth."  It  is  manifest  that  the  sister's  son 
is  not  such  an  one :  section  V  par.  18  of  the  Dattaka  Mi- 
Tndnsa:  "  For  the  three  superior  tribes  a  sister's  son  is  no- 
where [mentioned]  as  a  son,"  and  again,  "  prohibited  con- 
nexion is  the  unfitness  [of  the  son  proposed  to  be  adopted] 
to  have  been  begotten  by  the  individual  himself  through  ap- 
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pointment  [to  raise  issue  on  the  wife  of  another]."     There       1863. 
exist,  therefore,  the  very  highest  opinions  in  favour  of  the  "^-j   y^  139 
illegality  of  such  an  adoption,  and  to  these  is  to  be  opposed      ^/  ^^^^- 
the  extrajudicial  opinion  of  a  gentleman,  doubtless  of  great 
eminence,  but  still  a  mere  opinion. 

Mr.  Justice  Strange  in  the  second  edition  of  his  Manual 
lays  it  down  "that  iisage  has  sanctioned  the  departure 
from  the  rule  to  the  extent  that  there  (the  Madras  Presidency) 
a  daughter's  or  a  sister's  son  may  be  adopted."  In  the  former 
edition  at  page  17  section  92,  it  was  said,  on  the  authority  of 
extrajudicial  proceedings  of  the  §adr  Court,  to  prevail  as 
an  usage  in  South  India,  that  is,  the  Drdvida  country,  and  in 
section  94,  quoting  the  opinion  of  a  pandit  of  the  Provincial 
Court  of  the  northern  division,  it  was  stated  that  the  usage  did 
not  prevail  there.  This  passage  has  been  altogether  omitted 
in  the  later  edition,  perhaps  on  the  authority  of  the  opinion 
given  by  the  senior  pandit  in  this  very  case.  The  Civil 
Judge  was  shown  by  an  old  map  that  the  country  in  which 
he  was  administering  this  supposed  custom  was  not  the 
Drivida  country ;  and  there  seems  to  us  no  doubt  whatever 
that  this  is  the  case,  and  that  the  opinion  of  a  pandit  of  the 
northern  division,  as  to  the  non-existence  of  the  custom  there, 
was  certainly  of  much  greater  weight  than  a  vague  statement 
such  as  that  contained  in  the  opinion  of  the  Sadr  pandit. 
Dr^vida  is  the  Tamil  country  and  Andhi'a  is  the  name  for 
Telingana :  it  is  true  that  the  family  of  languages  spoken  in 
this  Presidency  is  called  the  DrSvidian  family,  but  this  does 
not  affect  the  meaning  of  geographical  terms. 

It  is  to  be  observed,  too,  that  Mr.  Ellis,  a  Sanskrit  scholar, 
was  himself  not  a  Telugu  scholar,  although  profoundly  versed 
in  the  Tamil  language  and  customs. 

This  is  a  case,  then,  in  which  it  is  sought  to  set  up  a  sup- 
posed custom,  which  has  never  received  the  sanction  of  judi- 
cial authority,  against  the  express  language  of  the  greatest 
authorities.  We  are  strongly  of  opinion  that  such  customs 
cannot,  even  if  proved  to  exist,  operate  in  a  Court  of  justice 
bound  to  administer  the  law.  More  peculiarly  is  it  the  duty 
of  the  Court  to  uphold  a  positive  prohibition  of  the  law, 
when  that  prohibition  is  itself  a  logical  deduction  from  the 
very  nature  of  the  subject  to  which  it  applies.  The  whole 
theory  of  an  adoption  is  the  complete  change  of  paternity. 
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1863.       For  the  purposes  of  this  argument,  the  son  is  to  be  considered 

OctoderSl.  „       ,  f       ,  ,        .         ^    ,  ^     . 

s.  A.  No.  139  «^s  onQ  actually  begotten  by  the  adoptive  father.  He  is  so 
of  1863.  £q  ^  respects,  save  an  incapacity  to  contract  marriage  in  the 
family  from  which  he  was  taken^a/  It  is  not  uninteresting 
to  observe  that  the  same  theory  of  relationship  in  the  adop- 
tive family  was  adopted  in  the  Roman  law.  Item  amitam, 
licet  adoptivam,  ducere  uxorem  non  licetf 6/ 

We  are  unable  therefore  to  agree  that  the  text  is  not 
pointedly  prohibitory  ;and  even  if  there  had  been  no  such 
text,  we  are  of  opinion  that  as  being  a  logical  consequence  of 
the  very  nature  of  an  adoption,  the  Court  would  be  bound 
to  decide  that  such  an  adoption  is  invalid.  The  Civil  Judge 
is  not  very  correct  in  the  basis  of  the  dilemma  in  which  he 
has  placed  the  widow.  He  says  that  if  not  governed  by  the 
school  which  prevails  here,  he  must  be  governed  by  the  Ben- 
gal school  which  would  validate  any  act  done  ;  and  the  un- 
meaning words,  "  a  fact  cannot  be  altered  by  a  thousand 
texts,"  are  supposed  to  embody  a  principle  which  wouldgovem 
the  case.  It  is  clear,  however,  that  by  the  Bengal  school  of 
law,  this  transaction  would  as  an  adoption  be  absolutely  void. 

In  treating  this  adoption  as  an  alienation  we  further 
think  the  Civil  Judge  wholly  unfoimded.  It  is  true  that 
a  philosophical  jurist  of  our  own  time,  has  told  us  that  an 
adoption  is  in  Hindu  society  a  substitute  for  the  Will,  which 
is  purely  of  Roman  invention^ c^ ;  but  to  alter  the  disposi- 
tion of  property  made  by  the  law,  there  must  be  an  adoption. 
This  is  not  one.  The  result,  therefore,  is  the  same  as  it  would 
be  if  a  mau  capable  of  disposing  of  property  by  will,  had 
executed  a  document,  which  from  some  defect  wa5  not  a  will. 
It  could  by  no  possibility  be  argued  that  the  intent  to 
alienate  being  clear  the  attempting  testator  had  actually 
alienated. 

We  are  clearly  of  opinion  that  the  decree  of  the  lower 
Court  should  be  reversed  and  a  decree  be  given  for  the  plain- 
tiff ;  but  that  there  should  be  no  costs  on  either  side. 

Appeal  allowtd. 

{a)  And  to  adopt  his  own  natural  brother,  S.  A,  No,  27  o/*  1858 
M.  S.  D.  1858,  p.  117. 

{b)  Inst.  Lib.  I  Tit.  X  5.  The  nataral  son  was  always  coanatus  to 
his  own  blood  relations,  although  by  emancipation  or  adoption^  he  might 
cease  to  be  agnaius  to  them.    Sandar's  Inst.  137. 

{c)  Maine's  Ancient  Law,  193, 
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Note.— For  the  illegality  of  a  Brahman's  adoption  of  Lis  sister's  son  in        1 863. 
Bengal  see  Doev.Eora   Shunker  Takoorv.  Bebee  itfw««<?5,  East's  Notes,    October  ^l. 
Case  20,  1  Mori.  Dig.  18,  and  that  a  sister's  son  cannot  be  adopted  in  the  'sTZT^No.  139 
N.  W.  Provinces,  see  Luehmeenauth  Rao  Naik  Kal^ah  t.  1//.  Bhina  Baee,       of  1863. 

7  N.  W.  P.  441,  443.    The  reason  given  is  that  it  imports  incest.    So  a  " ' 

Brahman  widow  cannot  adopt  her  uncle's  son,  as  she  could  not  be  his 
mother  unincestuouslv,  Dagumbaree  Dabee  v.  Taramoney  Dabee,  Macn. 
Cons.  H.  L.  170.  In  Madras  it  has  been  held  that  there  can  be  no  adop- 
tion where  there  is  such  blood  relationship  between  the  adopter  and  adopt- 
ed son's  mother  as  would  have  prohibited  marriage  with  her  in  her  maiden 
state.     SS,  AA.  Nos.  14^  15  «/1857  M.  S.  D.  1857.  pp.  94,  96. 


appeUatt  3uris!liirtion  (a) 

Regular  Appeal  No.  30  of  1863. 

Isma''i'l  Sa'hib Appellant 

A'rumuga  Chetti  and  another Respondents. 

Where  a  plaint  is  returned  for  amendment  under  sec.  29  of  the  Code 
of  Civil  Procedure,  the  order  of  return  should  specify  a  time  for  such 
amendment. 

Where  the  plaintiff  within  three  years  from  the  arising  of  the  cause 
of  action  presented  his  pladnt,  which  was  returned  to  him  tor  amendment 
but  without  specifying  a  time  for  such  amendment,  and  the  plaint  was  re- 
produced aud  filed  some  days  beyond  the  three  years,  aud  tue  defendants 
pleaded  the  statute  of  limitation  :—/////</  that  the  date  of  commencing  the 
action  was  that  of  the  original  prebciitution  of  the  plaint. 

THIS  was  a  regular  appeal  from  the  decree  of  W.  T.  Blair,       igg3^ 
the  Acting  Civil  Judge  of  Cliitt6r,  in  Original  Suit  ^^^''^^^  T:, 
No.  3  of  1862.  of  1863. 

Ismd'il  S5hib,  the  appellant,  appeared  in  person. 
Rangdyya  Ndyu4n,  for  the  fu'st  respondent. 
The  facts  sufficiently  appear  from  the  following 

Judgment  : — In  this  case  the  plaintiff  within  three 
years  from  the  arising  of  the  cause  of  action  presented  his 
plaint,  which  was  returned  to  him  for  amendment,  but  with- 
out the  assignment  of  any  specified  period  for  such  amend- 
ment. 

It  was  reproduced  and  filed  by  the  late  Acting  Civil 
Judge,  but  some  days  beyond  the  period  of  three  years  from 
the  arising  of  the  cause  of  action. 

The  defendants  pleaded  the  statute,  and  the  successor 
of  the  Judge  who  filed  the  plaint,  dismissed  it  as  barred  by 
the  statute. 

{a)  Prcaeut  Phillips  and  Holloway,  J  J, 
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1SG3.  The  plaint  must  have  been  returned  for  amendment 
It  A.  No.  sii,  ui^^er  section  ^9(a)  of  the  Code  of  Civil  Procedure,  and  it 
gn.^Q3.   _  would  have  been  better  for  the  order  of  return  to  have  grant- 
ed a  specified  time  for  amendment,  as  required  by  the  rule 
of  practice  of  the  late  $adr  Court. 

As  the  matter  now  stands  the  real  question  is,  whether 
the  date  of  bringing  the  action  was  the  date  of  the  original 
presentation  of  the  plaint,  or  that  of  its  return  amended. 

It  was  open  to  the  Court  to  have  rejected  the  plaint, 
and  if  that  course  had  been  taken,  no  question  could  have 
arisen ;  but  we  think  that  the  return  of  the  plaint  for  amend- 
ment was  obviously  treating  it  as  an  existing  plaint,  and 
that  upon  its  reproduction,  amended,  and  above  all  upon 
its  being  received  by  the  Court,  the  date  of  its  original  pro- 
duction must  be  treated  as  that  upon  which  the  action  was 
really  commenced.  Supposing  that,  from  defective  scrutiny, 
the  tiling  of  the  plaint  had  been  originally  permitted,  per- 
mission to  remedy  what  must  have  been  merely  formal  de- 
fects, could  not  properly  have  been  refused  in  the  course  of 
the  trial. 

We  are  unable  to  concur  with  the  argument  that  the 
order  of  return  for  amendment  must  be  read  as  if  it  had  con- 
tjiined  the  words  "  you  must  produce  it,  within  the  two  days 
still  remaining  of  the  three  years  from  the  arising  of  the 
cause  of  action."  On  the  contrary  we  are  of  opinion  that 
it  must  be  read  as  if  it  had  said  "  you  shall  have  a  reasonable 
time  for  amendment,"  and  it  does  not  appear  that  more  than 
a  reasonable  time  was  occupied  in  amending. 

We  reverse  the  decision  of  the  Acting  Civil  Judge  upon 
this  preliminary  point  and  enjoin  him  to  replace  the  suit 
upon  his  file  and  dispose  of  it  upon  its  merits. 

Appeal  allowed. 

{a)  This  section  enacts  that  "  if  the  plaint  do  not  contain  the  several 
particulars  hereinbefore  required  to  be  specified  therein,  or  if  it  contain 
particulars  other  than  those  required  to  he  specified  whether  relevant  to 
the  suit  or  not,  or  if  the  statement  of  particulars  he  unnecessarily  prolix, 
or  if  the  plaint  be  not  subscribed  and  verified  as  hereinbefore  required,  the 
Court  may  reject  the  plaint,  or  at  its  discretion  may  allow  the  plaint  to  be 
amended," 
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©riffinal  Sttnsrtiirtiott. 

LoNGBOTTOM  dgaiust  Satoor  and  others. 

A  testatrix  bequeathed  the  interest  of  a  (jovcmmcnt  Promissory  Note 
to  "  The  Calcutta  Armenian  Orphans'  College  Funds  for  the  relief  and 
CDJoyment  of  the  poor  families,  widows,  orphans  and  schools  of  the 
Armenian  nation,"  to  be  received  half-yearlj  by  the  wardens  of  the 
funds  for  the  time  being.  Althoueh  tnere  was  a  charity  in  Madras 
called  "  the  Armenian  Orphans'  Colfege",  theVe  was  none  in  Calcutta  or 
elsewhere  answering  the  description  of  the  Calcutta  Armenian  Orphans' 
College,  but  there  were  two  and  only  two  charitable  institutions  in 
Calcuttai  which  provided  for  the  relief  and  enjoyment  of  the  poor 
families,  widows,  orphans  and  schools  of  the  Armenian  nation.  Of 
these  one,  the  Church  of  St.  Nazareth,  distributed  money  amongst  and 
gave  relief  to  the  |ioor  families,  widows  and  orphans  of  Armenian  com- 
munity, and  the  other,  the  Armenian  Philanthropic  Academy,  educated 
gratuitously  the  poor  and  orphans  of  the  same  community.  The  note  was 
invested  by  order  of  the  Court,  and  there  had  been  a  large  accumulation 
of  interest  thereon.  The  governors  of  the  two  institutions  concurred 
in  asking  that  each  should  receive  a  moiety  of  the  accrued  and  future 
interest  of  the  fund : — Held  that  the  cypres  doctrine  applied:  that  the 
accumulated  interest  should  remain  invested  ;  but  that  the  accruing  in- 
terest on  the  accumulated  fund  should  be  paid  half-yearly,  one  moiety  to 
tlie  wardens  of  St.  Nazareth's  Churoh  and  the  other  to  the  maiiagci-s  of 
the  Armenian  Philanthropic* Academy. 

STOKES  moved  before  Bittleston,  J.,  in  chambers,  on  behalf        i^^^ 
'                      ,  '                      Ocf.2%,Nov.7. 
of  Carrapiet  Arratoon  Vertanne6,  Arratoon  Manafsacan 

Vardon,  JohanneB  Qeorge  Bagram  and  Seth  Arratoon  Apcar, 

all  of  Calcutta,  for  an  order  acoording  to  the  prayer  of  their 

petition,  filed  in  this  cause  on  the  28th  Febniary^  1863.    The 

petition,  which  was  supported  by  affidavits,  stated  as  follows : 

By  her  will,  dated  the  25th  day  of  January  1832, 
Coromseema  Eleazar  Lambruggen,  late  of  Negapatam,  de- 
ceased, the  widow  of  Robert  Henry  Lambruggen  deceased, 
bequeathed  to  '*  the  Calcutta  Arrmnian  Orpharts'  College 
Funds  for  the  relief  and  enjoyment  of  the  poor  fami- 
lies,  uddowa,  orphans  and  schools  of  the  A  rmenian  nMion" 
the  sum  of  10,500  sicca  rupees  in  a  Promissory  Note  of  the 
new  4  per  cent  loan  No.  21  of  1882-33,  dated  1st  May  1832, 
the  interest  of  which  alone  to  be  received  half-yearly  by  the 
wardens  of  the  said  funds  for  the  time  being  and  applied 
to  the  purposes  therein  specified. 

The  testatrix  appointed  the  Armenian  Orphans*  College 
at  Madras  (which  she  called  "the  Madras  Armenian  Or- 
phans' College  Funds")  h^  residuary  legatees,  and  died  on 
the  21st  day  of  May  1833  without  having  revoked  or  al- 
tered her  said  bequest  The  will  was  proved  in  the  same  year. 

On  the  5th  day  of  Mardi  1834,  the  bill  in  the  cause 
abovementioned  was  filed  in  the  laAe  Suptetne  Court  of  Judi- 
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1863.        catur(»  at  Madras,  by  two  of  the  exeeutoi*H  in  the  said  will 
■  ''^•'  •    "-^'  mentioned,    for    the   administration    of  the  estate    of  the 
testatrix. 

By  the  decree  dated  the  28th  day  of  July  1835, 
made  by  the  Supreme  Court  in  the  cause  above  mention- 
ed it  was  ordered  that  the  Sub-Treasurer  of  Fort  Saint 
George  at  Madras  with  the  privity  of  the  Accountant 
General  of  the  Supreme  Court  should  cany  to  the  credit 
of  the  cause,  to  an  account  to  be  entitled  "  The  legacy  to  the 
Calcutta  Armeniaah  Orphans'  College  Fvmd8'\  the  said  Go- 
vernment Promissory  Note  together  with  the  sum  of  Madras 
rupees  871-1-4,  being  the  amount  of  interest  on  the  Promis- 
sory Note  applicable  to  the  purposes  of  the  said  charity,  and 
that  the  same,  together  with  ail  interest  fix)m  time  to  time  ac- 
cruing on  all  the  funds  standing  to  the  credit  of  the  last  men- 
tioned account,  should  be  invested  for  the  purpose  of  accumu- 
lation subject  to  and  until  the  further  order  of  the  Court. 

In  pursuance  of  the  decree  the  Promissory  Note,  to- 
gether with  the  sum  of  Madras  rupees  871-1-4,  was  carried 
to  the  account  aforesaid,  and  the  interest  from  time  to  time 
accruing  on  the  same  funds  has  been  duly  invested  for  the 
purpose  of  accumulation. 

The  funds  now  standing  to  the  credit  of  the  said 
cause  to  the  account  aforesaid  amount  to  the  sum  of  rupees 
36,311-14-7,  consisting  of  the  sum  of  rupees  36J99-8-0  in 
Government  Promissory  Notes  or  securities  of  the  Govern- 
ment of  India  and  the  sum  of  rupees  1,112-6-7  in  cash. 

There  is  not  now  and  never  has  been  any  charity 
answering  the  description  of  "The  Calcutta  Armenian 
Orphans'  College  Funds." 

There  are  at  Calcutta  in  the  East  Indies  tvx)  charitable 
institutions  only  which  provide  for  the  relief  and  enjoyment 
of  the  poor  families,  widows,  orphans  and  schools  of  the 
Armenian  nation,  namely,  the  Armenian  Church  called  "St. 
Nazareth's  Church,"  which  distributes  money  amongst  and 
gives  relief  to  the  poor  families,  widows  and  orphans 
of  the  Armenian  Community,  and  "  the  Armenian  Philan- 
thropic Academy,"  which  educates  gratuitously  the  poor  and 
orphans  of  the  same  community. 
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The  petitioners  submitted  that  under  the  circurastan-  iges. 
ces  hereinbefore  appearing  the  said  charitable  legacy  ^^^i^^^AlI- 
given  by  the  will  of  the  testatrix  ought  to  be  applied 
to  charitable  purposes  having  regard  as  near  as  might  be 
to  the  objects  intended  by  her  by  the  said  specific  be- 
quest to  the  Calcutta  Armenian  Orphans'  College  Funds, 
and  that  St.  Nazareth's  Church  was  entitled  to  a  moiety  of 
the  funds  representing  the  said  legacy,  and  that  the  Arme- 
nian Philanthropic  Academy  was  entitled  to  the  other 
moiety. 

The  petitioner  Carrapiet  Arratoon  Vertannes  was  tlie 
warden  of  Saint  Nazareth's  Church  and  as  such  warden  en- 
titled to  receive  and  give  discharges  for  all  legacies  to  the 
same  church  and  the  petitioners  A.  M.  V.  Johannes,  G. 
Bagram  and  S.  Arratoon  Apcar  were  the  managers  of  the 
Armenian  Philanthropic  Academy  and  as  such  managers 
entitled  to  receive  and  give  discharges  for  all  legacies  to  the 
same  Academy. 

The  prayer  of  the  petition   was  that   if  the    Court 
should  be  of  opinion  that  the  charitable  legacy  given  by  the 
testatrix's  will  to  the   Calcutta  Armenian  Orphans'  Col- 
lege Funds  ought  to  be  applied  to  charitable  purposes  hav- 
ing regard  as  nearly  as  might  be  to  the  objects  intended 
by  the  testatrix  by  the    said  bequest,  the  Secretary  and 
Treasurer  of  the  Bank  of  Madras  with  the  privity  of  the 
Accountant  General  might  be  ordered  to  pay  to  the  peti- 
tioner Carrapiet  Arratoon  Vertannes  as  warden  of  the  church 
of  Saint  Nazareth,  or  to  his  attorney  or  attomies  in  that 
behalf,  one  moiety  of  such  part  or  parts  of  the  funds  now    • 
standing  to  the  credit  of  the  said  cause  to  the  account  afore- 
said as  represented  the  said  sum  of  Madras  rupees  871-1-4, 
and  the  interest  on  the  Promissory  Note  for  sicca  rupees 
10,500,  to  be  applied  by  Carrapiet  Arratoon  Vertannes  for 
the  sustenance  and  relief  of  the  orphans  of  the  Armenian 
community  at  Calcutta,  and  that  the  Secretary  and  Trea- 
surer of  the  Bank  of  Madras  with    the  privity   of  the 
Accountant    General   might   be   ordered    to    pay    to    the 
petitioners  Arratoon  Manatsacan  Vardon,  Johannes  George 
Bagram  and  Seth  Airatoon  Apcar,  as^  the    managers   of 
the  Armenian  Philanthropic  Academy,  or  their  attorney 
or  attomies  in  that  behalf,  the  other  moiety  of  such  part 

n2 
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18C3.       or  parts  of  the  same  funds  as  last  aforesaid,   to  be  applied 

Oct.  28,  Hoy.  7  ^  ^* 

by  them  the  said  An-atoon  Manatsacan  Vardon,  Johan- 
nes George  Bagram  and  Seth  Arratoon  Apcar,  for  the  edu- 
cation of  the  orphans  of  the  Ai'menian  community  at  Cal- 
cutta ;  and  that  the  Secretary  and  Treasurer  of  the  Bank  of 
Madras  with  the  privity  of  the  Accountant  General  might 
be  ordered  to  pay  to  the  petitioner  Carrapiet  Arratoon  Vertan- 
nes,  or  other  the  warden  or  wardens  for  the  time  being  of 
St.  Nazareth's  Church,  or  his  or  their  attorney  or  attor- 
nies  in  that  behalf,  one  moiety  of  the  interest  from 
time  to  time  to  accrue  due  on  the  promissory  note 
to  be  by  him  or  them  applied  for  the  sustenance  and 
relief  of  the  orphans  of  the  Armenian  community  at  Cal- 
cutta, and  that  the  said  Secretary  and  Treasurer  of  the  Bank 
of  Madras  with  the  like  privity  of  the  Accountant  General 
might  be  ordered  to  pay  to  the  petitioners  Arratoon 
Manatsacan  Vardon,  Johannes  George  Bagram  and  Seth 
Arratoon  Apcar  or  other  the  managers  or  manager  for  the 
time  being  of  the  Armenian  Philanthropic  Academy,  or 
their  or  his  attorney  or  attomies  tin  that  behalf,  the  other 
moiety  of  the  interest  from  time  to  time  to  accrue  due  on 
the  promissory  not«,  to  be  by  the  said  Arratoon  Ma- 
natsacan Vardon,  Johannes  George  Bagram  and  Seth  Arra- 
toon Apcar,  or  other  the  manager  or  managers  for  the  time 
being  of  the  Armenian  Philanthropic  Academy,  applied 
for  the  education  of  the  orphans  of  the  Armenian  com- 
munity at  Calcutta. 

There  had  been  a  previous  application  in  court,  on  the  | 

13th  March  1863,  before  the  Chief  Justice  and  Bittleston,  J.»  I 

which  stood  over  in   order  that  fui-ther  affidavits  might  be  ' 

obtained  from  Calcutta. 

Stokes  now  submitted  that  the  testatrix  had  a  general 
charitable  intention  in  favour  of  thie  poor  families,  widows, 
orphans  and  schools  of  the  Armenians  of  Calcutta,  which 
intention  the  Court  was  bound  to  effectuate.  The  Court 
will  act  on  the  doctrine  of  cy-pres:  Moggridgev,  Th4uk- 
vjell{a),  Loscombe  v.  Wintringham(b).  The  present  case  is 
almost  on  all  fours  with  BenTiett  v.  Hayter(c). 

(a)  7  Ves.  69.  ip)  13  Beav.  S7. 

(r)2Beav.  81. 
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Tlie  Acting  Advocate  General  (N'o7i,on)  for  the  Crown,  1863. 
supported  Stolcea'  application,  but  suggested  that  some  steps  — — '  ^^'  *- 
should  be  taken  to  secure  the  fund,  as  tlie  petitioners  were 
not  within  the  jurisdiction.  There  should  at  all  events  be 
an  enquir}'-  as  to  the  proportions  in  which  the  Church  of 
St.  Nazareth  and  the  Philanthropic  Academy  should  be  al- 
lowed to  share  the  interest  of  the  fund.  # 

Mayne,  for  the  residuary  legatees,  the  Armenian  Or- 
phans' College  at  Madras.  In  Bennett  v.  Hayter  the  testa- 
tor bequeathed  lOOOil.  to  "  the  Jews'  poor,  Mile  End  :"  there 
were  two  charitable  institutions  for  poor  Jews  at  Mile 
End,  and  there  being  no  evidence  to  shew  which  was  meant, 
the  bequest  was  divided  between  them.  There  the  testator 
had  clearly  a  general  charitable  intention  in  favour  of  the 
poor  Jews  at  Mile  End.  Here  the  testatrix  had  a  special  in- 
tention to  benefit  one  particular  institution  correspond- 
ing exactly  with  "  the  Armenian  Oi*phans'  College"  at  Ma- 
dras. Such  institution  does  not  exist  in  Calcutta :  neither  of 
the  two  petitioning  institutions  answers  in  name  or  inten- 
tion that  described,  and  therefore  the  bequest  fails  and  falls 
into  the  residue.  At  all  events  there  should  be  a  reference 
to  enquire  into  the  existence  elsewhere  than  in  Calcutta  of 
such  an  institution  as  the  will  describes. 

Stokes,  in  reply.  The  corpus  of  the  fund  is  safe,  we 
only  ask  for  the  interest.  As  to  the  shares  in  the  interest, 
there  are  only  two  institutions  in  Calcutta,  which  answer 
the  charitable  purposes  of  the  testatrix,  and  there  is  no  rea- 
son why  the  shares  should  be  unequal.  Moreover  the  gover- 
nors of  the  two  institutions  concur  in  the  prayer  that  each 
should  have  a  moiety.  The  reference  suggested  by  Mr. 
Mayne  would  be  useless.  The  will  was  proved  in  1833  and 
no  one  has  since  applied  on  behalf  of  such  an  institution  as 
the  will  describes.  Besides  inasmuch  as  by  the  "  Madras 
Armenian  Orphans'  College,"  the  testatrix  admittedly  meant 
the  Armenian  Orphans'  College  at  Madras,  so  by  the  "  Cal- 
cutta Armenian  Oi-phans'  College"  she  must  be  taken  to 
have  meant  the  Armenian  Orphans'  College  at  Calcutta, 
the  existence  of  which  institution  is  expressly  negatived  by 
the  affidavits. 

BiTTLESTON,  J. : — As  the  case  was  first  brought  on  before 
the  Chief  Justice  and  myself,  I  will  mention  it  to  him  before 
I  deliver  judgment. 
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1868.  On  the  7th  November  the  following  judgment  was 

^'^■'^•^'"''^- delivered  by 

BiTTLESTON,  J. : — It  scems  to  me  clearly  that  the  testatrix 
in  the  bequest  in  question  had  a  general  charitable  intention 
in  favour  of  the  poor  fisLmilies,  widows,  orphans  and  schools  of 
the  Armenian  nation  at  Calcutta,  and  not  a  special  intention 
to  benefit  any  particular  institution.  Doubtless  she  desired 
that  if  there  was  in  Calcutta  any  such  institution  as  an 
Armenian  Orphans'  College,  (which  docs  appear  to  be  the 
name  of  a  charitable  institution  in  Madras,  mentioned  in 
the  will),  the  Governors  of  that  institution  should  be  the 
instruments  for  the  application  of  the  fund ;  but  it  appears 
that  there  is  no  institution  in  Calcutta  so  named,  and  in  that 
respect  therefore  the  bequest  cannot  be  carried  out. 

The  Court,  however,  is  bound  to  give  effect  to  the  gene- 
ral charitable  intention  of  the  testatrix  as  nearly  as  it  can, 
and  the  affidavits,  upon  which  the  present  application  is  made, 
disclose  that  there  are  in  Calcutta  two  institutions  and  only 
two,  viz.,  the  Armenian  Philanthropic  Academy  and  the  Ar- 
menian Church  of  St.  Nazareth,  which  do  closely  answer  the 
charitable  purposes  contemplated  by  the  testatrix — the 
funds  of  the  church  of  St.  Nazareth  being  exclusively  appro- 
priated to  the  relief  of  the  poor  families,  widows  and  orphans 
of  the  Armenian  nation  resident  in  Calcutta ;  and  the  funds 
of  the  said  Philanthropic  Academy  being  devoted  to  the  pur- 
pose of  gratuitously  instructing  and  educating  the  poor  and 
orphans  of  the  Armenian  nation  resident  in  Calcutta,  and 
also  of  providing  gratuitously  a  limited  number  of  such  poor 
and  orphans  with  board,  lodging  and  raiment.  It  seems  to 
me,  therefore,  that  the  object  of  the  testatrix  will  be  well 
carried  into  effect  by  directing  the  payment  to  the  petitioners 
of  the  interest  accruing  due  from  time  to  time  upon  the  fimd 
in  Court  for  the  purpose  of  its  being  applied  by  them  to  the 
general  purposes  of  the  institutions,  which  they  respectively 
represent. 

It  was  suggested  by  Mr.  Mayne,  who  appeared  on  behalf 
of  the  Governor  of  the  Armenian  Orphans'  College  at  Madras, 
the  residuary  legatees  under  the  will,  that  a  reference  to  en- 
quire as  to  the  existence  in  Calcutta  of  such  an  Institution 
as  the  will  describes  would  be  proper;  and  certainly  if  there 
was  any  ground  for  doubt  as  to  the  fact;  such  a  reference 
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ought  to  be  directed.    But  a  great  number  of  years  has        1863. 

elapsed  since  this  will  was  proved  in  this  Court,  and  no  ap-  — '■ — * '~ 

plication  for  the  legacy  has  been  made  on  behalf  of  any  such 
Institution,  nor  was  Mr.  Mayne  able  to  state  that  his  clients 
suggested  any  doubt  upon  the  subject  ;  and  if  there  be  no 
ground  for  doubting  the  fact  sworn  to,  the  fund  should  not 
be  put  to  the  expense  of  an  unnecessary  inquiry. 

The  Advocate  General,  as  representing  the  Crown ,  sup- 
ported^ the  application  of  the  petitioners,  but  suggested  the 
propriety  of  some  measures  being  taken  to  secure  tlie  fund, 
as  the  petitioners  are  not  within  the  jurisdiction  of  this  Court. 

It  appears,  however^  by  the  terms  of  the  bequest  that  it 
is  the  interest  of  the  fund  only,  which  should  be  paid  over 
half-yearly  to  the  wardens  or  governors  of  these  institutions ; 
and  the  petitioners  do  not  ask  for  the  payment  out  of  the 
principal  sum.  They  do,  however,  ask  for  the  payment  out 
of  the  whole  accumulation  of  interest,  which  has  been  going 
on  since  1835,  until  the  original  sum  of  rupees  10,500  has 
grown  to  rupees  36,800  odd,  and  upon  this  application  at. 
all  events,  I  think  that  the  prayer  of  the  petitioners  ought 
not  to  be  granted  to  that  extent. 

It  is  clear  that  it  was  not  the  intention  of  the  testatrix 
to  place  a  large  lump  sum  in  the  hands  of  the  officers  of  any 
institution,  which  should  be  the  instrument  for  carrying  out 
her  charitable  object — her  intention  was  that  they  should 
only  receive  the  interest  half-yearly  as  it  fell  due  and  apply 
it  at  once  for  the  benefit  of  those  who  were  the  objects  of  her 
bounty. 

Further,  if  this  Court  should  direct  the  payment  of  the 
whole  accumulation  of  interest  to  these  petitioners,  their 
duty  would  be  to  invest  it  for  the  purposes  of  the  charities 
which  they  represent ;  and  it  being  already  satisfactorily  in- 
vested, I  do  not  think  that  I  ought  to  do  more  than  order 
that  the  accruing  interest  on  the  accumulated  sum  be  paid 
half-yearly  to  the  petitioners  or  their  duly  constituted  at- 
torney. 

The  only  other  question  is,  whether  any  inquiry  should 
be  had  before  the  Master  a*s  to  the  proportions  in  which  the 
church  of  St.  Nazareth  and  the  Philanthropic  Academy 
should  be  allowed  to  shaie  the  interest  of  this  fund  ?  I 
cannot  see  that  any  good  would  result  from  su jh  inquiry. 
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1863.        There  is  nothing  in  the  bequest  itself  to  suggest  any  unequal 

Oct.  2^,  Nod.    ,.    .   .  1        ,,  *  «^,      ^         .....     .. -^  ^ 

division ;  and  as  the  governors  of  the  two  Institutions  concur 

in  the  application  that  each  should  receive  a  moiety,  I  do 
not  suppose  that  there  is  anything  in  the  circumstances  of 
the  two  Institutions  to  render  any  other  than  an  equal  divi- 
sion desirable  or  proper.  The  costs  of  all  parties  as  between 
solicitor  and  client  will  be  taxed  and  paid  out  of  the  fund. 

Note. — As  to  the  jurisdiction  over  charities  possessed  by  the  late 
Supreme  Court  (and  therefore  by  the  present  High  Court)  see  Attorney 
General  v.  Brodie,  4  Moo.  I.  A.  Ca.  190. 


^riffinal  Surisfliiction  {a) 

Original  Suit  Ko.  120  of  1863. 

Ra'jendra  Rau  against  Sa'ma  Rau  and  another. 

The  Hif^h  Court  has  no  jurisdiction  to  entertain  a  suit  on  an  instru- 
it  stipulating  for  the  pa^  " 

ant  resiaes  beyond  the  local  \ 


ment  stipulating  for  the  payment  of  money  generally*  when  the  defend- 

eyond  the  local  limits  and  such  instrument  was  signed  by  him 

beyond  those  limits. 


Jurisdiction  to  entertain  a  suit  on  a  promissory  note  is  prima  facie 
shewn  upon  a  plaint  alleging  that  the  note  was  delivered  by  the  defendant 
at  Madras  and  that  he  thereby  promised  to  pay  at  Madras. 

Eemarks  on  the  maxim  debitum  et  cotUractus  sunt  nullius  loci. 

K  !^^t       TTHE  plaintiff  sued  for  rupees  3,806^2-10,  being  the  balance 
ors~No7~i20  ^^  principal  and  interest  due  on  a  Telugu  instrument, 

— ??11?£L_  dated  the  23rd  July  1859,  and  signed  by  the  defendants,  who 
resided  in  the  district  of  Coimbatore,  in  favour  of  the  plain- 
tiff ^d  his  late  brother  Gundu  Rau  deceased,  on  account  of 
arrears  of  rent  due  for  a  bungalow  at  St.  Thomas*  Mount  in  the 
zila'  of  Chingleput.  It  appeared  that  the  defendants  laid  claim 
to  the  bungalow  and  caused  it  to  be  sold  by  auction: 
the  plaintiff  and  Gundu  Rau  accordingly  sued  the  defendants 
and  the  purchaser  in  the  court  of  the  Principal  §adr  Amin 
of  Chingleput.    The  Amin  decreed  for  the  plaintiffs,  declar- 
ing them  entitled  to  the  bungalow,  and  on  appeal  such  de- 
•     cree  was  affirmed.     The  defendants  thereupon  signed  the 
instrument  in  question  at  Maiijikkuppam  in  the  district  of 
Coimbatore,  and  paid  in  pursuance  thereof  three  sums  of 
rupees  450,  rupees  35  and  rupees  45,  for  which  the  plaintiff 
gave  credit. 

The  following  is  a  translation  of  the  instrument : 

"  On  the  23rd  day  of  the  month  of  July  of  the  year  1859, 
Chintapanti  Saraa  Rau  and  Rama  Rau  residing  at  Mafi- 
(rt)  Present  Scotland,  C.  J.  and  Bittleston,  J, 
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jSkkuppam  Gudaluru,  at  present  carrying  on  livelihood  by       1863. 
employment  and  being    inhabitants   of    Chennapa^tanam  ^Q^-^f  120 

(Madras),  write  and  give  the  bond  to  these  persons,  (namely)      of  ib^s. 

Chintapanti    Kajendra  Rau  and  Gundu  Rau,    residing  at 
Triplicane  of  Chennapattanam  (Madras).     That  is  to  say — 

"  The  garden  bungalow  and  others  situated  at  Parangi- 
k6nd5  (St.  Thomas*  Mount)  of  the  ta'aluk  of  Sydapet  in  the 
zila'  of  Chingleput.  Tn  Original  Suit  No.  14  of  the  year  1851 
of  the  Chingleput  Principal  §adr  Amlns  Court  and  in 
Appeal  Suit  No.  94  of  the  year  1853,  it  was  decided  in  your 
favour  to  the  effect  that  the  rent  of  the  aforesaid  garden 
bungalow  and  others  should  be  paid  by  the  defendants  being 
the  parties  to  the  aforesaid  suit.  Up  to  the  date  of  filing 
the  aforesaid  suit,  the  rent  for  ten  months  is  500  rupees  at 
the  rate  of  (50)  fifty  ;nipees  per  month,  and  the  interest  accru- 
ing for  the  same  from  the  day  on  which  the  original  decree 
was  given  by  the  aforesaid  Principal  Sadr  Amines  Court,  up 
to  this  day  is  rupees  370-13-4.  The  further  rent  subsequent 
to  the  aforesaid  sum  of  rupees  500  decreed  in  the  aforesaid 
suit  from  the  month  of  January  of  the  year  1851,  when  the 
aforesaid  suit  was  filed,  up  to  the  22nd  day  of  the  month  of 
May  of  the  year  1856,  when  the  aforesaid  garden  bungalow 
and  others  were  delivered  to  you  by  the  aforesaid  Coui-t  is 
rupees  3,235-5-6.  Total  amount  of  rupees  4,106-2-10,  is  due 
to  you  by  the  three  defendants  included  in  the  aforesaid  isuit. 
Therefore  out  of  the  aforesaid  amount  we  Sdma  Rau  and 
B&ma  Rau  have  this  day  paid  to  you  the  sum  of  rupees  450. 
Deducting  the  same,  the  remainder  is  rupees  3,656-2-10. 
We  bind  ourselves  to  continue  to  pay  the  same  month  by 
month,  either  to  you  or  to  your  order,  according  to  what  is 
particularized  hereunder  at  the  rate  of  (35)  thirty-five  rupees 
from  the  first  day  of  the  month  of  July  of  the  year  1860. 
In  case  of  our  paying  (2,000)  two  thousand  rupees  for  this 
bond,  at  the  rate  of  35  rupees  month  by  month  according  to 
what  is  mentioned  above,  and  the  interest  at  the  rate  of  two 
annas  per  hundred  rupees  per  month,  then  you  should  give 
up  the  remaining  rupees  1,656-2-10.  If  we  do  not  conduct 
ourselves  according  to  the  aforesaid  condition  and  in  case  of 
our  making  default  in  respect  of  any  one  instalment,  then 
immediately  you  are  at  liberty  to  recover  from  us  without 
any  objection  the  aforesaid  sum  of  3,056-2-10,  together  with 
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1863.  .  the  interest.  While  we  are  making  payments  in  respect  of 
'^'liNi'  ^^  ^^^  according  to  what  is  mentioned  above  or  before 
of  1868.  the  same,  if  the  aforesaid  sum  of  3,656-2-10  be  recovered  by 
you  from  George  Gilbert  Keble  Richardson,  being  the  third 
defendant  and  a  member  of  the  firm  of  Ashton,  Richardson 
and  Co.  at  Madras,  then  the  rupees  received  by  you  from  us 
should  be  paid  back  to  us  together  with  the  interest. 

"  K  Sa'ma.  Rau. 
"K.  Ra'ma  Rau. 

*'  Witnesses  to  this 

"  R4churu  Subba  Rau,  I  know. 

**  JagannSthapuram  Vaidduld  Saiijiva  Rau,  I  know.^ 

"  Triplicane  Yajurveda  Govindichfirya,  I  know. 

"  This  was  written  in  the  handwriting  of  Jaganndtha- 
puram  Vaiddul^  Narasinga  Rau." 

On  the  case  coming  on  chambers  before  Bittleston,  J, 
for  settlement  of  issues,  his  lordship  objected  that  the  cause 
of  action  had  not  arisen  within  the  local  limits  of  the  ordi- 
nal civil  jurisdiction  of  the  High  Court. 

Mr.  Branson,  attorney  fo^  the  plaintiff,  said  that  the 
Chief  Justice  had  recently  directed  a  plaint  upon  a  promissory 
note  made  at  Jaulnah  to  be  received  upon  the  ground  that 
under  that  note  (as  in  the  present  case)  the  money  was  pay- 
able^verywhere. 

Bittleston,  J.  thereupon  said  that  he  would  consider 
the  question ;  and  on  the  9th  November  his  lordship  de- 
livered the  following 

Judgment  : — Both  defendants  are  resident  in  the  dis- 
trict of  Coimbatore,  and  the  question  therefore  is  whether  the 
cause  of  action  arose  within  the  local  limits  of  the  original 
civil  jurisdiction  of  this  court  ?  The  suit  is  brought  upon  a 
written  instrument,  alleged  in  the  plaint  to  have  been  exe- 
cuted by  the  defendants  in  Madras  ;  but  the  evidence  is  that 
the  contract  was  signed  at  Manj^kkuppam  in  the  district  of 
Coimbatore. 

Further,  it  appears  that  the  document  was  given  on  ac- 
count of  arrears  of  rent  due  for  a  house  at  St.  Thomas' 
Mount  in  the  zila'  of  Chingleput,  and  in  consequence  of  a  deci- 
sion of  the  Civil  Court  of  Chingleput  in  the  plaintiff's  fovour. 
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Unless,  therefore,  it  can  be  said  that  the  cause  of  action       1863. 
arose  in  Madras,  because  the  stipulation  in  the  document  is   ^  ^'  jvTigi 
for  the  payment  of  money  generaUy,  no  particular  place  of     of  ^8g8. 
payment  being  fixed,  and  consequently  for  its  payment 
everywhere,  this  Court  has  not  jurisdiction  to  entertain  the 
suit. 

I  took  time  to  consider  this  question,  because  I  was  in- 
formed that  the  Chief  Justice  had  directed  a  plaint  upon  a 
promissory  note  made  at  Jaulnah  to  be  received  upon  the 
ground  that  the  money  was  payable  everywhere,  but  upon 
reference  to  the  plaint  (O.  S.  No.  261  of  1863)  I  find  it  alleged 
that  the  promissory  note  sued  upon  was  delivered  by  the  de- 
fendant at  Madras  and  that  the  defendant  thereby  promised  to 
pay  at  Madras  ;  and  the  Chief  Justice  intended  to  decide  no 
more  than  that  jurisdiction  was  prima  facie  shown  upon  a 
plaint  so  framed.  That  ruling  is  in  accordance  with  the  opi- 
nion which  I  expressed  in  Winter  v.  Bovmdfa),  and  does 
not  affect  the  present  question. 

But  the  same  question  was  raised  in  certain  proceed- 
ings on  the  Appellate  side  of  this  Court  under  date  25th 
November  1862,  and  though  the  matter  was  disposed  of 
upon  a  reference  without  any  argument,  it  is  proper  that  I 
should  notice  the  decision  then  pronounced.  That  was  an 
application  by  the  Civil  Judge  of  Bellary  calling  upon  the 
High  Court  to  enforce  execution  of  a  judgment  of  the  Bel- 
laiy  Court  within  the  territory  of  Mysore — which  judg- 
ment the  Mysore  Court  had  refused  to  execute  on  the  ground 
that  it  had  been  passed  without  jurisdiction — and  upon  that 
point  the  answer  of  the  High  Court  to  the  Civil  Judge  was 
conveyed  in  these  terms.  "  The  objection  taken  to  the  ju- 
risdiction of  the  Bellary  Court  now  appears  to  be  well 
founded ;  for  the  bond  was  executed  and  the  defendant  re- 
sides in  the  Mysore  territory,  and  the  money  is  by  the  terms 
of  the  bond  made  payable  generally,  without  any  stipula- 
tion as  to  place  of  payment." 

To  have  ruled  otherwise  would  have  been  to  affirm  the 
proposition  that  upon  all  instruments  for  the  payment  of 
money,  in  which  there  is  no  stipulation  for  payment  at  any 
particular  place,  the  suit  may  be  brought  anywhere ;  but  the 

(a)  Snprap.  202. 

I  I 
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Nov^2% 9  Court  thought  that,  though  money  payable  under  such  an 
"b.  s.  No.  120  instrument  is  payable  everywhere,  the  jurisdiction  to  enter- 
— — '—  tain  a  suit  thereon  does  not  arise  everywhere. 

Consistently  with  this  ruling  I  cannot  hold  that  this 
Court  has  jurisdiction  in  the  present  case ;  and  the  ruling 
itself  seems  to  me  to  be  quite  in  accordance  with  the  Eng- 
lish authorities  on  the  same  subject.  The  maxim  of  the 
common  law  d^yUum  et  corvtradua  vwrd  nuUiua  loci  was  at 
a  very  early  period  restrained  by  statute  (6  R.  2.  c.  2)  with 
the  view  of  requiring  that  debt,  account  and  other  such 
actions  should  be  brought  in  the  country  where  the  contract 
was  made,  and  though  that  statute  fidled  in  accomplishing 
the  object,  it  led  to  the  adoption  by  the  Courts  of  the  prac- 
tice of  changing  the  venue  upon  an  affidavit  that  the  cause 
of  action  arose  in  another  county  than  that  in  which  the 
venue  was  laid  and  not  elsewhere.  See  the  notes  to  Peacock 
V.  BeU(a).  So  as  regards  actions  in  inferior  Courts  it  has 
always  been  held  that  the  cause  of  action,  that  is,  the  whole 
cause  of  action,  must  appear  to  have  arisen  within  the  local 
limits  of  the  Court's  jurisdiction;  and  in  Comyn's  Digest,  Title 
Courts  (P.  9)  many  cases  will  be  found  illustrating  the 
sense  in  which  the  Courts  have  employed  the  expression 
that  the  cause  of  action  must  appear  to  have  arisen  within 
the  jurisdiction.  In  Sex  v.  Danaerfb)  the  question  was 
whether  the  cause  of  action  on  a  promissory  note  arose  with- 
in the  jurisdiction  of  an  inferior  Court,  the  note  having  been 
signed  and  the  consideration  having  been  given  out  of  the 
jurisdiction,  and  the  Court  held  that  it  did  not ;  but  the 
money  was  payable  generally  upon  that  instrument,  and  if 
that  circumstance  would  have  justified  the  Court  in  saying 
that  the  cause  of  action  arose  wherever  the  money  was  pay- 
able, the  decision  should  have  been  the  other  way. 

In  the  60th  section  of  the  English  County  Court  Act 
(9  &  10  Vict.  c.  95)  the  very  same  words  are  used  as  in  the 
12th  sec.  of  the  High  Court  Charter  and.  in  sec.  5  of  the 
Civil  Procedure  Code ;  and  the  decisions  upon  that  section, 
confirm  the  view  which  I  have  expressed. 

In  WUde  v.  8heridan(c)  Coleridge  J.  said  "the  ques- 
tion upon  9  &  10  Vict.  c.  95,  sec.  60,  is  whether  the  cause  of 

(a)  1  Wms.  Saund.  74.  (b)  6  T.  R.  242. 

(c)  21  L.  J.  Q.  B.  260.  I  Bail  C.  C.  56,  S.  0. 
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action,  that  is,  the  whole  cause  of  action,  arose  within  the  ju-  j^^^^^L  9 
risdiction  of  the  County  Court"  and  held  that  it  did  not,  on  UTsTHoTUf) 
the  ground  that  though  there  might  have  been  a  breach     ^-^  ^^^^' — 
within  the  jurisdiction,  (as  the  acceptance  of  the  bill  of 
exchange,  on  which  the  action  was  brought,  was  general  and 
bound  the  defendant  to  pay  everywhere)  yet  the  contract 
waa  made  elsewhere  and  therefore  the  whole  cause  of  action 
did  not  accrue   within  the  jurisdiction.    See  also  Re  Walsh 
a/ad  Ionide8(a). 

I  do  not  see  any  ground  for  supposing  that  the  words 
of  our  Charter  giving  jurisdiction  in  cases  in  which  "  the 
cause  of  action"  has  arisen  within  the  local  limits  of  the 
ordinary  original  jurisdiction,  are  used  in  any  different  sense, 
and  I  come  to  the  conclusion,  therefore,  that  in  this  case, 
as  the  contract  was  not  made  in  Madras,  the  Court  has  not 
jurisdiction  to  entertain  the  suit. 

(a)  22  L.  J.  Q.  B.  137.    1  E.  &  B.  383  S.  C. 


appellate  SunsOitction  {a) 

Referred  Case  No,  12  of  1863. 

Sa'hib  Rautan  against  Ibbahi'm  Rautan  and  another. 

The  discretioDarj  power  of  a  judge  to  detain  a  defendant  in  custody 
otherwise  than  by  committinff  him  to  prison  in  execution  of  a  decree,  is 
confined  to  the  case  proTidedfor  in  Act  aXIII  of  1861,  sec*  8. 

CASE  referred  for  the  opinion  of  the  High  Court  by        1868. 
R.  B.  Swinton,  the  Judge  of  the  Court  of  Small  Causes  "xV'jy^oT^ 
at  Tanjore.    Suit  No.  67  of  1862  was  brought  for  the  re-      g/l803- 
covery  of  rupees  32  due  under  a  bond  executed  by  the  de- 
fendants.    The  Judge  decided  in  &vour  df  the  plaintiff  who 
moved  for  execution  of  the  decree  by  issuing  a  warrant 
against  the  persons  of  the  defendants.  This  was  done  in  the 
form  No.  12  of  the  forms  accompanying  the  rules  of  practice 
of  the  Small  Causes  Courts.    The  defendants  were  accord- 
ingly produced  before  the  Court  and  professed  their  inabi- 
lity then  to  pay  the  amount,  but  stated  that  they  would  do 

(«}  Present  Scotland,  C.  J.  and  HoUoway,  J. 
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18G8.  so  in  eight  days.  They  did  not  apply  for  their  discharge  under 
^r^%rk  section  273  of  the  Civil  Procedure  Code(a).  The  plaintiff  was 

ohses.  ^;^ing  to  wait,  but  requested  the  Court  to  keep  them  in 
charge  of  a  batta  peon  until  the  expiration  of  the  eight  days. 
The  Judge  made  an  order  in  accordance  with  such  request 
and  now  submitted  the  following  questions  for  the  decision 
of  the  High  Court,  first,  whether  a  defendant,  being  arrest- 
ed and  brought  before  the  Court  in  execution  of  a  decree, 
the  Court  has  any  power  to  restrict  his  liberty  otherwise 
than  by  ordering  him  to  be  imprisoned,  and  secondly,  whe- 
ther the  Court  is  not  boimd  to  release  him  at  once  upon  the 
plaintiff  failing  to  take  steps  to  imprison  him. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — We  are  of  opinion  that  the  defendants  in 
this  case  having  been  arrested  and  brought  before  the  Court 
under  a  warrant  in  execution  of  the  final  decree  in  the  suit, 
were  at  liberty  to  apply  for  their  discharge  under  section  273 
of  Act  VIII  of  1859,  and  that  not  having  done  so,  the  Judge 
of  the  Small  Cause  Court  ought  properly  to  have  committed 
the  defendants  to  prison  in  execution  of  the  decree,  and  there- 
upon, if  necessary,  fixed  the  sufficient  subsistence  money  to 
be  paid  by  the  plaintiff.  The  discretionary  power  of  the 
Judge  to  detain  a  defendant  in  custody  otherwise  than  by 
committing  him  to  prison  in  execution  of  the  decree,  is  con- 
fined to  the  case  provided  for  by  section  8  of  Act  XXITI  of 
1861(^6/ 

(a)  This  section  enacts  that  "any  person  arrested  under  a  warrant  in 
execution  of  a  decree  for  money  may,  on  being  brought  before  the  Court, 
apply  for  his  discharge  on  the  ground  that  he  has  no  present  means  of 
paying  the  debt,  either  whollr  or  in  part,  or.^f  possessed  of  anr  property, 
that  he  is  willint?  to  place  whatever  property  he  possesses  at  the  disposal 
of  the  Court.  The  application  shall  contain  a  full  account  of  all  property 
of  whatever  nature  belonging  to  the  applicant,  whether  in  expectancy  or  in 
possession,  and  whether  held  exclusively  by  himself  or  jointly  with  others, 
or  by  others  in  trust  for  him  (except  the  necessary  wearing  apparel  of  him- 
self and  his  family  and  the  necessary  implements  of  his  trade),  and  of  the 
places  respectively  where  such  property  is  to  be  found,,  or  shall  state  that, 
with  the  exceptions  above-mentioned,  the  applicant  is  not  possessed  of  any 
property,  and  the  application  shall  be  subscribed  and  verified  by  the  u>ph- 
cant  in  the  manner  nereinbefore  prescribed  for  subscribing  and  verifying 
plaints. 

{b)  This  section  enacts  that  "when  a  person  arrested  under  a  warrant 
in  execution  of  a  decree  for  money  shall,  on  being  brought  before  the 
Court,  appW  for  his  discharge  on  either  of  the  |n:ounds  mentioned  in  Sec- 
tion 873  of'^Act  Vin  of  1859,  the  Court  shall  examine  the  applicant  ia 
the  presence  of  the  plaintiff  or  his  pleader  as  to  his  then  circumstances 
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1868. 
November  16. 


appellate  SurwHirtion  {a)  ^f'm^'' 

Referred  Case  No.  14  of  1863. 

Shanmuga  against  Meddleton. 

Act  XLII  of  1860,  sec.  6,  does  not  alter  or  interfere  with  the  juris- 
diction of  the  Military  Goorts  of  Requests  constituted  bj  Stat.  20  and  21, 
Vict.  chap.  66»  sec.  67. 

/^  ASE  referred  for  the  opinion  of  the  High  Court  by  R. 
^^  Davidson,  Judge  of  the  Court  of  Small  Causes  at 
Chitt6r.  The  plaintiff  in  suit  No.  1155  of  1863  sued  the 
defendant,  an  European  officer  of  the  21st  Regiment  Madras 
Native  Infantry  stationed  at  Vellore,  for  rupees  46-5-6, 
being  wages  due  to  him  as  the  defendant's  servant  and  the 
value  of  goods  bought  by  him  for  the  defendant's  use.  The 
Judge  of  the  Small  Causes  Court  adjourned  the  case  for  Airther 
consideration  as  to  whether  the  suit  was  not  barred  by  Act 
XLII  of  1860  sec.  6,  and  requested  the  High  Court,  if  it 
should  think  fit,  to  sanction  the  disposal  by  him  of  the  suit. 
Section  6  of  Act  XLII  of  1860  enacts  that  "Whenever  a 
Court  of  Small  Causes  is  constituted  under  this  Act,  no  suit 
cognizable  by  such  Court  under  the  provisions  of  this  Act 
shall  be  heard  or  determined  in  any  other  Court  having  any 
jurisdiction  within  the  local  limits  of  the  jurisdiction  of 
such  Small  Cause  Court.  Provided  that  nothing  in  this  Act 
shall  be  held  to  take  away  the  jurisdiction  which  a  Magis- 
trate, or  a  person  exercising  the  powers  of  a  Magistrate  or 
an  Assistant  or  a  Deputy  Magistrate,  can  now  exercise  in 
r^ard  to  debts  or  other  claims  of  a  civil  nature ;  or  the  juris- 
diction which  can  be  exercised  by  Village  Munsifs  or  Village 

and  as  to  his  future  means  of  payment,  and  shall  call  upon  the  plaintiff 
to  show  cause  why  he  does  not  proceed  against  any  proper^  of  which  the 
defendant  is  possessed  and  why  the  defendant  should  not  ie  discharged, 
and  should  the  plaintiff  fail  to  show  cause,  the  Court  may  direct  the  dis- 
charge of  the  defendant  from  custody.  Pending  any  enquiry  which  the 
Court  may  consider  it  necessary  to  make  into  tne  allegations  of  either 
party,  the  Court  may  leave  the  defendant  in  the  custody  of  the  Officer  of 
the  Court  to  whom  the  service  of  the  warrant  was  entrusted,  on  the  de- 
fendant depositing  the  fees  of  such  Officer,  which  shall  be  at  the  same 
daily  rate  as  the  lowest  rate  charged  in  the  same  Court  for  serving  pro- 
cess ;  or  if  tlie  defendant  furnish  good  and  sufficient  security  for  his  ap- 
pearance at  any  time  when  called  upon  while  such  enquiry  is  being  made, 
his  surety  or  sureties  undertaking  in  default  of  such  appearance  to  pay 
the  amount  mentioned  in  the  warrant,  the  Court  may  release  the  defend,- 
ant  on  such  security." 

(«)  Present  Scotland,  C.  J.  and  PhQlips,  J. 
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1863.  or  District  Panch&yats  under  the  provisions  of  the  Madras 
jTc?  No  14  Code,  or  by  Military  Courts  of  Requests,  or  by  Cantonment 
of  *8ft3.  Joint  Magistrates  invested  with  Civil  jurisdiction  under  Act 
III  of  1859,  or  by  a  single  Officer  duly  authorized  and  ap- 
pointed under  the  rules  in  force  in  the  Presidency  of  Fort 
St.  George  and  Bombay  respectively,  for  the  trial  of  small 
suits  in  military  bazars,  in  cantonments,  and  stations  occu- 
pied by  the  troops  of  those  Presidencies  respectively,  or  by 
Pafich&yats  in  regard  to  suits  against  Military  persons, 
according  to  the  rules  in  force  under  the  Presidency  of  Fort 
St.  George." 

Statute  20  and  21  Vic.  chap.  66  section  67  enacts  that 
when  troops  are  serving  beyond  the  jurisdiction  of  the 
Courts  of  Requests  or  other  Courts  for  enforcing  small 
demands  at  Calcutta,  Madras  and  Bombay  respectively, 
"  actions  of  debt  and  all  personal  actions  against  officers  shall 
be  cognizable  before  a  Court  of  Requests  composed  of  mili- 
taiy  officers,  amd  not  elsewhere,  provided  that  the  value  in 
question  shall  not  exceed  400  Company's  rupees." 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — The  question  submitted  for  our  decision 
is  "  whether  the  claim  being  against  a  European  militaiy 
officer,  the  suit  is  barred  by  sec.  VI,  Act  XLII  of  1860." 

Before  the  passing  of  Act  XLII  of  1860,  the  jurisdic- 
tion of  Military  Courts  of  Requests  to  try  suits  of  the  nature 
of  that  stated  in  the  case,  was  clearly  made  exclusive  of  all 
other  Courts  by  the  enactment  in  section  67  of  the  Statute 
20  and  21  Vict.  cap.  66  ;  and  the  point  we  have  to  con- 
sider is  whether  or  not  the  express  negative  words  of  the 
section,  ''  and  not  elsewhere,"  have  been  impliedly  repealed 
by  Act  XLII  of  1860,  and  concurrent  jurisdiction  in  such 
suits  given  to  Courts  of  Small  Causes  throughout  the  coun- 
try. The  construction  of  the  Act  at  which  we  have  arrived, 
after  some  doubt,  is  that  it  has  not  the  effect  of  altering  or 
interfering  with  the  jurisdiction  of  ^the  peculiar  military 
tribunal  constituted  by  the  Statute.  The  proviso  in  section 
6  of  the  Act  is  not  simply  a  qualification  of  the  enactment 
preceding  it  in  the  same  section  and  providing  for  exclusive 
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jurisdiction.    Its  language  is  that  nothing  in  the  Act  shall       I868. 
be  held  to  take  away  the  jurisdiction  which  can  be  exer-   ^^^^^  ^^- 


K  c.  No,  14 
cased  by  Military  Courts  of  Requests.  ^1868. 

It  must  therefore  be  construed  with  reference  to  the 
other  jurisdiction-sections  (sections  3  and  4) ;  and  so  con- 
strued, and,  considering  what  the  object  and  intention  of  the 
Act  were,  we  come  to  the  conclusion  that  it  leaves  in  full 
force  the  provision  in  the  Statute  for  the  exclusive  cogni- 
zance by  Military  Courts  of  Requests  of  suits  like  that  in  the 
present  case. 


Apellate  Stun'sOiKtiou  (a) 

Special  Appeal  No.  156  of  1863. 

Ra'men  Na'yar Appellant, 

Kandapuni  Na'yar Bespondent 

A  kanara-holder  who  denies  liis  janmf  s  title  forfeits  his  right  to  hold 
for  twelve  years. 

Spenal  Appeal  No.  11  ^1S62  (Supra  p.  14)  followed. 

f  I  iHIS  was  a  special  appeal  from  the  decision  of  K.  Kellu  jvj^J^^^  21 
-*-      N6yar,  the  Principal  §adr  Amin  of  Calicut,  in  Appeal  8.  a,  No.  166 
Suit  No.  659  of  1861,  affirming  the  decree  of  the  District      ^^^^^- 
Munsif  of  Calicut  in  Original  Suit  No.  290  of  1859.    This 
suit  was  brought  by  a  janmf  to  redeem  a  k^igiam  mortgage 
made  in  1850.    The  defendant  denied  the  janmi's  title. 

Kanindgara  Mamxivcm,  for  the  appellant,  the  defend- 
ant, contended  that  his  client,  even  though  he  were  a 
kfinam-holder  under  the  plaintiff,  could  not  be  ousted  before 
the  lapse  of  twelve  years  from  the  date  of  the  k&nam. 

Mayne  for  the  respondent,  the  plaintiff,  was  not  called 
upon. 

The  Court  delivered  the  following 

Judgment  : — In  Special  Appeal  No.  27  of  1862^6^ 
the  Chief  Justice  and  Mr.  Justice  Phillips  dismissed  the 
special  appeal  of  the  second  defendant,  who  had  alleged  a 
title  altogether  adverse  to  the  plaintiff  who  alleged  the  first 

(a)  Present  Frcre  and  Holloway,  J  J, 
{b)  Supra  p.  11. 
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1863.  defendant  to  be  a  holder  on  klinam,  and  the  second  his 
s^JLNo  I5d s'^gJ^®®'  '^^  twelve  years  had,  according  to  the  plaintiff's 
of  18CS'  showing,  not  run.  There  is  no  valid  distinction  between 
the  hostile  title  set  up  by  the  assignee  and  one  set  up  by 
the  person  found  to  be  the  original  tenant  on  k&i]iam. 
Following  therefore  this  latter  case,  which,  moreover,  ap- 
pears to  us  to  be  consistent  with  the  doctrine  long  establish- 
ed in  Malabar  that  the  holder  on  klinam  who  denies  his 
janmi's  title  entirelj^  forfeits  his  right  to  hold  for  twelve 
years,  we  dismiss  this  special  appeal  with  costs. 

Appeal  diamissed. 


Appellate  SunsOiution  {a) 

Referred  Case  No.  17  0/I86S. 

Panchana'da  Chet^i  against  Ra'man  Chetti  and  others. 

Where  a  Court  of  Sm»ll  Causes  delirered  final  jadgment  and  decree 
on  the  whole  matter  in  dispute  and  more  than  a  year  but  leas  than  three 

J  ears  had  elapsed  from  the  date  of  the  decree  without  anj  prooeediaff 
avine  been  taken  upon  it : — Held  that  Act  XIY  of  1859,  Sec.  30,  applie<£ 
and  that  the  plaintiff's  application  for  a  warrant  in  execution  of  the  dfecree 
was  not  barred  by  lapse  of  time. 

1863.  ^^   rSASE  referred  for  the  opinion  of  the  High  Court  by  R 
-g  (Tm  17  ^*  Swinton,    Judge  of  the  Small  Causes  Court  of 

^1^^-      Tanjore. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — ^The  question  submitted  for  the  decision 
of  the  High  Court  is, 

"  Whether  the  period  of  limitation  applicable  to  a  decree 
of  a  Court  of  Small  Causes  constituted  under  Act  XLII  of 
1860,  is  three  years  as  laid  down  in  Section  XX,  Act  XIV 
of  1859^6^,  or  the  period  of  one  year  under  Section  XXII  of 
the  same  Act"(c) 

(a)  Present  Scotland,  C.  J.  and  JPrere,  J. 

(6)  This  section  enacts  that  "no  process  of  execution  shall  issue 
from  any  Court  not  established  by  Eoyal  Charter  to  enforce  any  judgment, 
decree  or  order  of  sach  Court,  unless  some  proceeding  shall  have  been  taken 
to  enforce  such  judgment,  decree  or  order^  or  to  keep  the  same  in  force 
within  three  years  next  preceding  the  application  for  such  execution. 

(e)  This  section  enacts  that  no  process  of  execution  shall  issue  to 
enforce  any  summarY  decision  or  award  of  any  of  the  Civil  Courts  not 
established  by  Royal  Charter  or  of  any  Eevenut  Authority,  unless  some 
proceeding  shall  have  been  taken  to  enforce  such  decision  or  award,  or  to 
keep  the  same  in  force  within  one  year  next  preceding  the  application. 
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In  this  case  there  has  been  the  final  judgment  and       1863. 

_,  ^  _.       _,   _,  ^,  -    *,  ,.         November  23. 

decree  of  the  Court  of  Small  Causes  upon  the  whole  matter  ^  j^  nq-  n 

in  dispute  in  the  suit,  and  to  such  a  judgment  and  decree,      *^f  ^^^^' 

section  20  of  Act  XIV  of  1859,  clearly  applies.  The  Court 
is  therefore  of  opinion  that  the  Judge  rightly  decided  that 
the  plaintiff's  application  for  a  warrant  in  execution  of  the 
decree  was  not  barred  by  lapse  of  time,  though  more  than 
a  year  had  elapsed  from  the  date  of  the  decree  without  any 
proceeding  having  been  taken  upon  it. 


appellate  Suris(litrttoii  {a) 

Referred  Case  No,  18  of  1863. 
Sivara'maiyar  ogavnM  Sa'mu  Aiyar. 

In  a  suit  on  a  bond  it  is  for  the  plaintiff  to  proye  the  amoont  of  the 
debt,  and  this  will  be  done  sufficiently  in  the  first  instance  by  proof  of  the 
execution  of  the  bond.  It  is  for  the  defendant  to  prove  in  answer,  if  he  can, 
that  such  amount  is  less  than  the  sum  sued  for. 

CASE  referred  for  the  opinion  of  the  High  Court  by  R.  B.        jg^g 
Swinton,  the  Judge  of  the  Court  of  Small  Causes  at  November  23. 
Tanjore.  o/ 1863. 

No  counsel  were  instructed. 

The  facts  appear  from  the  following 

Judgment  : — ^The  question  submitted  for  our  decision 
is  "whether,  in  a  suit  to  recover  on  a  bond,  the  burden  of 
proving  partial  failure  of  consideration  lay  upon  the  defend- 
ant or  upon  the  plaintiff?" 

It  was  for  the  plaintiff  to  prove  the  amount  of  the  debt 
in  respect  of  which  he  sued.  This,  so  far  as  his  case  was 
concerned,  he  did  suflSciently  in  the  first  instance  by  proof 
of  the  execution  of  the  bond.  It  was  for  the  defendant  to 
give  evidence  in  answer,  if  he  could,  that  the  amount  was 
less  than  the  sum  claimed  by  the  plaintiff;  and,  in  the  . 
absence  of  any  such  proof,  the  Judge  rightly  gave  judgment 
for  the  plaintiff. 

(n)  Present  Scotland,  C,  J*,  and  Frcrc,  J. 
Jsoi£.— See  S,  A,  No.  37  of  1855,  Mad.  S.  J.  1855,  p,  120.  • 

k2 
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a|i|)eUate  ^urisditrtion  (a) 

Referred  Case  No.  19  of  1863. 
Ka'ha'kshi  A'cha'ri  against  Appa'vu  Pixxai. 

A  transaction  is  not  necessariljr  a  lottery  within  Act  Y  of  1844  sim- 
ply because  a  matter  of  whatever  kind  is  agreed  to  be  decided  by  lot. 

Where  twenty  persons  agreed  that  each  should  subscribe  200  rupees 
by  monthly  instalments  of  ten  rupees,  and  that  each  in  his  turn  as  deter- 
mined by  lot  should  take  the  whole  of  the  subscriptions  for  one  month : — 
Held  that  the  agreement  was  not  illegal,  and  that  a  suit  might  be  brought 
on  a  bond  given  by  one  of  the  subscribers,  who  had  received  one  month's 
subscriptions,  to  secure  the  payment  of  his  subsequent  monthly  instal- 
ments. 

1863^  oo  C^^^  referred  for  the  opinion  of  the  High  Court  by  R.  B. 
^     Swinton,  the  Judge  of  the  Court  of  Small  Causes  at 


November  23 


R,  a  No,  19 

?/'l8g3-  Tanjore.  The  suit  No.  1493  of  1863,  out  of  which  the  case 
arose,  was  brought  in  the  Small  Causes  Court  to  recover 
rupees  150,  being  rupees  70  balance  of  principal  and  rupees  80 
being  interest  at  12^  per  cent,  per  month,  due  under  a  bond 
dated  the  20th  July  1862  and  to  the  following  effect :     . 

"  Having  this  day  borrowed  on  account  of  my  necessi- 
ties rupees  100,  I  promise  to  repay  the  same  at  the  rate  of 
rupees  10-0-0  on  the  30th  of  each  month,  beginning  from  this 
month  -^di  of  Dundubhi  (July-August  1862),  up  to  Chittirai 
of  Rudirodgfci  (April-May  1 863),  and  to  endorse  the  same  in 
this  bond,  and,  in  default  of  any  of  the  instalments,  to  pay 
the  whole  sum  then 'remaining  due  with  interest  thereon  at 
1 2  J  per  cent,  per  month  from  the  date  of  the  bond." 

At  the  hearing  of  the  case,  the  plaintiff,  upon  being  ex- 
amined as  a  witness,  stated  that  he,  the  defendant  and  eighteen 
others  had  entered  into  an  agreement  that  each  should  sub- 
scribe the  sum  of  rupees  200-0-0,  by  monthly  instalments  of 
ten  rupees,  each  of  the  subscribers  in  his  turn  as  determined 
by  lot,  taking  the  total  subscription  for  one  month  ;  that 
the  plaintiff  was  the  agent  in  the  business  ;  that  the  defend- 
,  ant  got  his  lot,  that  is  the  whole  sum  of  200  rupees,  in  the 
tenth  month,  and  that  he  having  already  subscribed  and  paid 
rupees  100,  the  contested  bond  was  taken  fi^m  him  for  the 
remaining  rupees  100  in  order  to  ensure  the  future  regular 
payment  of  his  monthly  instalments. 

{a)  Present  Scotland,  C.  J.  and  Frcre,  J. 
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Upon  the  foregoing  facts,  the  Judge  was  of  opinion       1863. 
« that  the  suit  was  barred  by  Act  V  of  1844  and  by  general  ^^p^^' 
rules  of  good  policy,"  and  accordingly  dismissed  it  without      ^  1863. 
entering  upon  the  merits  of  the  case. 

Act  V  of  1844 — "  An  Act  for  the  suppression  of  all 
lotteries  not  authorized  by  Government," — enacts  that  in  the 
territories  subject  to  the  Government  of  the  East  India  Com- 
pany "  all  lotteries  not  authorized  by  Goveniment  shall  from 
and  after  the  31st  day  of  March  1844,  be  deemed  and  are 
hereby  declared  common  and  public  nuisances  and  against 
law." 

The  question  for  the  decision  of  the  High  Court  was 
whether  or  not  the  suit  "  was  barred  by  Act  V  of  1844  or 
by  general  rules  of  good  policy  ?" 

Oeorge  BranaoUf  for  the  plaintiff.  The  agreement  in 
respect  of  which  the  bond  was  given  is  not  a  lottery  within 
the  meaning  of  Act  V  of  1844.  It  is  merely  an  arrange- 
ment under  which  each  subscriber  is  entitled  to  a  loan  of 
the  200  rupees  in  turn,  such  turn  to  be  determined  by  lot. 

The  Court  delivered  the  following 

Judgment  : — ^The  suit  was  brought  upon  a  bond  given 
for  part  of  a  sum  of  money  obtained  upon  loan  from  a  com- 
mon fund  by  means  of  the  drawing  of  lots,  and  the  question 
submitted  for  decision  in  effect  is,  whether  or  not  the  ar- 
rangement by  which  the  loan  had  been  obtained  was  illegal 
as  being  a  lottery  within  the  meaning. of  Act  V  of  1844,  and 
we  think  the  question  must  be  answered  in  the  negative. 

Lotteries  ordinarily  understood  are  games  of  chance  in 
which  the  event  of  either  gain  or  loss  of  the  absolute  right 
to  a  prize  or  prizes  by  the  persons  concerned,  is  made  wholly 
dependent  upon  the  drawing  or  casting  of  lots,  and  the 
necessary  effect  of  which  is  to  beget  a  spirit  of  speculation 
and  gaming  that  is  often  productive  of  serious  evils.  It  is 
to  lotteries  of  this  description  that  the  Act,  we  think,  must  be 
construed  to  apply  when  declaring  them  to  be  "  common 
and  public  nuisances  and  against  law,"  and  as  such  provid-  • 
ing  for  their  suppression.  Here  no  such  lottery  appears  to 
have  taken  place.  It  is  not  the  case  of  a  few  out  of  a  num- 
ber of  subscribers  obtaining  prizes  by  lot.  By  the  ar- 
rangement all  get  a  return  of  the  amount  of  their  contribu- 
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1863.  tions.  It  is  simply  a  loan  of  the  common  fund  to  each  sub- 
Jt.  a  No.  19  scriber  in  turn,  and  neither  the  right  of  the  subscribers  to 
,  <?/'^s^3-  the  return  of  their  contributions,  nor  to  a  loan  of  the  fond  is 
made  a  matter  of  risk  or  speculation.  No  loss  appears  to  be 
necessarily  hazarded,  nor  any  gain  made  a  matter  of  chance, 
except  perhaps  as  regards  the  payment  of  interest,  which  is 
only  an.ordinary  incident  of  the  contract  of  loan ;  and  the 
benefit  in  this  respect  all,  it  seems,  are  intended  to  enjoy 
alike.  The  drawing  of  lots  appears  only  to  be  made  the 
means  of  deciding  the  order  or  turn  in  which  the  loan  is  to 
be  made  to  each  member. 

There  is  in  this,  we  think,  nothing  of  that  risk,  specula- 
tion, and  gaming  which  make  ordinary  lotteries  a  common 
and  public  nuisance,  and  which  it  was  the  policy  and  inten- 
tion of  the  Act  in  question  to  provide  against.  The  utmost 
that  can  be  said  is  that  it  is  an  arrangement  that,  like  many 
other  unobjectionable  matters  of  agreement,  is  very  likely 
to  be  attended  with  litigation,  and  we  think  that  a  transac- 
tion is  not  necessarily  a  lottery  within  either  the  spirit  or 
letter  of  the  Act,  simply  because  a  matter  of  whatever  kind 
is  agreed  to  be  decided  by  lot.  For  these  reasons  ^e  are  of 
opinion  that  the  claim  of  the  plaintiff  was  not  affected  by 
the  provisions  of  the  Act. 

Note.— See  S.  A,  No,  169o/*1857,  Mad.  S.D.  1858,  p.  53. 


appellate  3urtsl»irtion  (a) 

Criminal  Petition  No.  133  of  1863. 

Ex  parte  Suppako'n  and  others. 

Fraudulent  gaia  or  benefit  to  the  offender  is  not  an  essential  element  of 
the  offence  of  false  personation  under  sec.  205  of  the  Penal  Code,  and  a 
conyiction  for  false  personation  may  be  upheld  even  where  the  personation 
is  with  the  consent  of  the  person  personated. 

Nov^ir  28.  TPS^S  was  an  appeal  against  the  sentence  passed  by  J.  H. 
Cnm.  p.  No.    ■*•     Blair,  Acting  Sessions  Judge  of  Tinnevelly,  on  the  pri- 

.135^/1868.    g^j^^j^  j^  Q^^  ^^   ^g  ^j  jggg^ 

The  first  prisoner  was  charged  with  having  on  the  6th 
February  1863  falsely  personated  Sahguk6n,  the  fourth  pri- 

{a)  Present  Scotland,  C.  J.  and  Frerc,  J. 


1863. 
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soner,  and  in  such  assumed  character  falsely  stated  to  the       1863. 

Novemher  23. 


village  authorities  of  Mudimanirkottai  that  he  was  Safigu-  ^.^  p  jyr^ 
k6n,  owner  of  two  bullocks  which  had  been  stolen  and  185  of  1863. 
which  he  had  discovered  to  be  in  possession  of  Palania 
Pillai  and  Kupaiyandi  Nfyak,  and  further  given  a  deposition 
to  the  same  eflTect  before  the  Sub-Magistrate  of  Tiruchili,  and 
that  he,  the  first  prisoner,  had  thereby  committed  an  offence 
punishable  under  section  205  of  the  Penal  CQA.e(a).  The  pur- 
pose of  the  fidse  personation  appeared  to  have  been  merely  to 
save  the  fourth  prisoner  the  trouble  of  making  the  complaints 
in  person.  The  second,  third  and  fourth  prisoners  were  charged 
with  having  abetted  the  first  prisoner  in  committing  the  said 
offence.  The  Sessions  Judge  foimd  the  four  prisoners  guilty, 
and  sentenced  them  to  one  year's  rigorous  imprisonment 

Mayne,  for  the  petitioners,  the  four  prisoners,  submitted 
that  if  the  fourth  prisoner  abetted  the  act  of  the  first  prisoner, 
he  must  have  authorised  it,  in  which  case  the  first  prisoner 
was  his  agent  and  did  not  commit  the  offence  of  personation. 
There  is,  moreover,  nothing  to  shew  fraudulent  gain  or 
benefit  to  the  offender  which  is  essential  to  justify  the 
conviction. 

The  Court  was  of  opinion  that  the  act  of  the  first  ap- 
pellant amounted  to  the  offence  of  &he  personation  within 
the  meaning  of  section  205  of  the  PenaJ  Code,  and  that  frau- 
dulent gain  or  benefit  to  the  offender  was  not  an  essential 
element  of  such  offence.  As,  however,  it  did  not  appear  that 
any  fraudulent  purpose  was  to  be  served,  the  sentence  was 
reduced  to  six  months'  rigorous  imprisonment. 

{a)  This  sectiou  enacts  that  ^  whoever  falsely  personates  another  and 
in  such  assumed  character  makes  any  admission  or  statement,  or  confesses 
judgment,  or  causes  any  process  to  be  issued,  or  becomes  bail  or  securitv, 
or  does  any  other  act  in  anj  suit  or  criminal  prosecution,  shall  be  punish- 
ed with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  years,  or  with  fine  or  with  both." 

Even  where  the  prisoner  personated  an  imaginary  person,  a  convic- 
tion was  upheld  under  (his  section  :  Be£f.  y,BhUio  Kahar,  1  Ind.  Jur.  123. 
See  sec.  416. 
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SKpjptUate  ^unsaiictton  (a) 

Referred  Case  No.  21  of  ia63. 

Deva  Rati  against  VEirKATESA  Acha'riya'r. 

In  a  suit  bj  A  on  a  bond  in  favour  of  B  the  plaintiff  may  shew  bj 
oral  evidence  that  the  money  secured  by  the  bond  was  his  own ;  but  where 
B  has  died  A  must  either  entitle  himself  as  B's  personal  representative  or 
make  B's  personal  representative  a  party  to  the  suit. 

1863.  /^ASE  referred  for  the  opinion  of  the  High  Court  by  R  B. 
T^J'l^'^  Swinton,  the  Judge  of  the  Court  of  SmaU  Oaases  at 
^1868.  Tanjore.  The  phdntiff  sued  for  Rs.  74-5-8  and  for  Rs. 
297-6-8  due  respectively  under  two  bonds  in  fiivour  of  one 
Krisi^giabiyi  his  sister,  deoeaded.  He  did  not  sue  as  her 
heir,  or  personal  representative,  but  rested  his  claim  on  the 
ground  that  the  moneys  lent,  to  secure  the  repajrment  of 
which  the  bonds  were  given,  were  his  own,  his  sister  having 
been  a  mere  namelender.  Krist^abiyi's  personal  representa- 
tive was  not  a  party  to  the  suit. 

The  question  submitted  "  whether  it  was  open  to  the 
plaintiff  to  prove  by  oral  evidence  that  certain  money  lent 
was  his,  the  bonds  being  in  the  name  of  another  person.'' 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— We  are  opinion  that  it  would  be  open  to 
the  plaintiff  to  show  by  oral  evidence  that  the  debt  secured 
by  the  bonds  was  money  advanced  by  him  and  on  his  behal* 
through  his  sister,  the  deceased,  and  so  entitle  himself  to  re- 
cover the  amount  due  upon  the  bond  in  a  suit  properly  framed : 
but  to  such  suit  it  is  obviously  necessary  that  the  personal  re- 
presentative of  the  deceased  should  be  made  a  party.  In  the 
suit,  as  at  present  framed,  the  plaintiff  cannot  recover.  He 
must  either  entitle  himself  as  personal  representative,  or 
make  the  personal  representative  a  party.  Of  course,  if  the 
bonds  were  made  without  any  knowledge  or  notice  on  the 
part  of  the  defendant  that  the  funds  were  other  than  those 
of  the  deceased  herself,  he  would  be  entitled  to  any  defence, 
legal  or  equitable,  which  he  would  have  been  entitled  to 

(a)  Present  Scotland,  C.  J.  and  HoUowaj,  J. 
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against  the  deceased  herself,  or  her  personal  representative.       1868. 
For  these  reasons  we  decide,  in  answer  to  the  question  sub-  jg.  a  No.  21* 
mitted,  that,  if  the  suit  had  been  properly  framed,  the  plaintiff    9f  1^68. 
might  have  proved  by  oral  evidence  that  the  money  lent 
was  his,  although  the  bonds  were  in  another  person's  name. 

NoTB.— Thia  case  OTerrules  Special  Appeal  No,  79  of  1860  Mad.  S.  D. 
1860,  p.  212.    And  see  S.  A.  No,  230  (/1869  ibid.  p.  98. 


9[pp(Uate  auris^irttou  {a) 

Regular  Appeal  No.  25  of  1862. 

Chennapa  Na'tudu Appellant 

PiTCHi  Bedjdi  and  others BeapondenU. 

Even  with  the  penoission  of  tbe  Civil  Court  a  separate  suit  cannot 
be  brought  for  mesne  profits  between  the  institution  of  the  original  suit 
and  the  execution  of  tbe  decree  thereon. 

.Act  XXTII  of  1861,  sec.  11  commented  on. 

nnHIS  was  a  regular  appeal  against  the  decree  of  E.  F.  ^863. 
-*•  Elliott,  Acting  Civil  Judge  of  Nellore,  in  Original  Suit  November  %Q, 
No.  18  of  1862,  which  had  been  instituted  on  the  Civil  o/i863. 
C3ourt's  order  on  Miscellaneous  Petition  No.  168  of  1862. 
The  plaintiff  sued  the  defendants  for  rupees  1,212,  being  the 
value  of  grass  of  which  the  defendants  had  deprived  the 
plaintiff  for  four  years,  at  rupees  303  a  year,  between  the 
institution  of  Original  Suit  No.  8  of  1858,  before  the  late 
Principal  Sadr  Ami n  of  Nellore,  to  recover  lands  on  which 
the  defendants  were  alleged  to  have  encroached,  and  the  exe- 
cntion  of  the  decree  in  the  same  suit.  The  defendants 
pleaded  that  the  institution  of  the  separate  suit  for  the 
loss  of  grass  said  to  have  been  occasioned  in  the  disputed 
land  pending  the  final  decision  of  the  original  suit  was  op- 
posed to  Sec.  9^  of  Act  XXIH  of  1861.  The  Civil  Judge 
decreed  that  the  defendants  should  pay  the  plaintifi^  rupees 
909,  observing,  however,  that  the  institution  of  the  suit 
appeared  irregular  under  Sec.  11  of  Act  XXIII  of  1861. 

Rangdyya  Ndyv4%  for  the  appellant. 

Mayne,  for  the  respondents. 

The  Court  delivered  the  following 

(ff)  Present  Scotland  C.  J.  and  HoUoway,  J. 
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1868.  Judgment  : — This  suit  was  brought  for  the  value  of 

^ovember  80.  ^^^^  ^j^j^j^  y^^  become  due  to  the  plaintifl&  between  the 

JL  A,  No.  2o    °      ^       ^  ^ 

of  1868.     institution  of  the  suit  and  the  execution  of  the  decree. 

The  Acting  Civil  Judge  decreed  a  portion  of  the  amount 
sued  for  but  without  costs,  and  expressed  his  opinion  that 
the  matter  ought  to  have  been  disposed  of  by  the  order  of 
the  Court  executing  the  decree  and  not  by  separate  suit. 

Th^  question  is  to  be  determined  by  the  words  of  section 
11,  Act  XXIII  of  1861,  which  are  "  all  questions  regarding 
the  amount  of  any  mesne  profits  which  by  the  terms  of  the 
decree  may  have  been  reserved  for  adjustment  in  the  exe- 
cution of  the  decree,  or  of  any  mesne  profits  or  interests 
which  may  be  payable  in  respect  of  the  subject  matter  of  a 
suit  between  the  date  of  the  institution  of  the  suit  and  exe- 
cution of  the  decree,  as  well  as  questions  relating  to  sums 
alleged  to  have  been  paid  in  discharge  or  satisfaction  of  the 
decree  or  the  like,  and  any  other  questions  arising  between 
the  parties  to  the  suit  in  which  the  decree  was  passed  and 
relating  to  the  execution  of  the  decree,  shall  be  determined 
by  order  of  the  Court  executing  the  decree^  and  not  by 
separate  suit,  and  the  order  passed  by  the  Court  shall  be 
open  to  appeal."  Nothing  can  be  more  precise  than  these 
words :  they  indicate  positively  the  procedure  which  ought 
to  be  adopted,  and  declare  that  the  procedure  here  taken 
shall  not  be  adopted.  That  the  Civil  Court  ordered  the 
suit  cannot  put  the  plaintiflEs  in  a  better  position,  because  it 
is  clear  that  there  was  no  authority  to  make  such  an  order, 
and  because  when  the  amount  collected  as  mesne  profits 
was  improperly  returned  to  the  defendants  an  appeal  was 
by  the  express  words  of  this  section  open  to  the  plaintifis. 

The  decree  of  the  lower  Court  must  be  reversed  ;  but 
in  consequence  of  the  errors  having  been  committed  under 
the  sanction  and  by  the  expjess  direction  of  the  Judge,  we 
think  that  each  party  should  bear  his  own  costs. 

Appeal  allowed. 
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appellate  SurwfUirtion  (a) 

BegvXar  Appeal  No.  51  of  1863. 

Na'ra.'ya'9A  Devu— Appellant. 

Habischendana  Devu Respondent 

A  zamindar  has  no  more  power  to  charge  a  perpetual  annuity  in  favour 
of  a  stranger  on  the  income  of  the  zamindarl  tban  he  has  to  alienate  the 
corpus. 

THIS  was  a  r^ular  appeal  against  the  decree  of  the       ^^^3. 
A  ,i     r>t        i       ,    r>i      '  •^rv..-.^.^  November  30. 

Agents  Court  at  Ganjam,  in  Original  Suit  No.  9  of  je.  A.  NoTbV 

1863.  0/1863. 

Mayne,  for  the  appellant. 
Sloan,  for  the  respondent. 
The  facta  appear  from  the  following 

JUDGMENT  : — The  plaintiff,  the  maternal  nephew  of  a 
former  zamfnd&r,  sues  for  an  annuity  granted  to  him  by  that 
zamindir. 

The  defendant,  the  successor,  denied  his  liability. 

The  Agent  decided  that  the  act  of  the  former  zamlnd^r 
was  not  binding  upon  his  successor. 

The  case  made  by  the  pleadings  is  that  the  deceased 
zamlndir  granted  an  annuity,  and  being  unable  to  pay  it 
assigned  land,  part  of  the  zamlnddrl,  which  has  since  been 
recovered  from  the  plaintiff  It  is  not  alleged  that  the  plain- 
tiff has*  any  right  to  maintenance  as  against  the  present  de- 
fendant, nor  is  it  alleged  that  the  annuity  can  be  considered 
otherwise  than  as  a  charge  upon  the  income  of  the  zamfndarL 
It  is  quite  clear  on  these  facts  that  the  deceased  zamind^r 
could  no  more  charge  a  perpetual  annuity  upon  the  income 
of  the  zamind&ri,  than  alienate  the  corpus.  That  he  could 
not  so  alienate  has  been  frequently  decided.  The  result  is 
that  this  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

(a)  Frtsent  Scotland,  C.  J.  and  Holloway,  J. 

Note. — See  Special  Appeal  No,  15  ^1862,  supra  p.  141,  Special  Appeal 
No.  114  of  1862,  supra  p.  349.  Anund  Lai  Sing  Jko  v.  Uaharaj  Dhera 
Gurrud  Narayun  Deo  5  Moo.  I.  A.  82  :  Chetty  Ckum  Comara  Vencatachella 
Keddyer  v.  Ea^ah  Eungasaicmy  Streemmth  Iyengar  Bahadoor^  8  Moo.  I.  A, 
Ca.  ul9i 

1  2 


456  VAnRAK  HIGH  COURT  REPORTS. 

Anginal  3urts(liictton  (a) 

Original  Suit  Ko.  131  of  1863. 

Narasimma  against  KistJTAma  and  others. 

One  co-defendant  whose  interests  are  separately  represented,  may 
cross-examine  another. 

186S.       rpHIS  was  a  suit  for  division  of  family  property.     At  the 
'  o^Tno  Vii  conclusion  of  the  direct  examination  of  the  second  de- 

<>/^8Q3.  fendant,  whose  evidence  was  strongly  in  favour  of  the  plain- 
tiff^ Stokes,  for  the  first  defendant^  proposed  to  cross- 
examine. 

The  Advocate  General  (Smyth)  objected,  and  referred 
to  the  old  Equity  practice  in  England,  according  to  which 
the  answer  of  one  defendant  was  not  evidence  against  ano- 
ther, and  could  not  therefore  be  cross-examined  upon  by 
the  latter. 

Scotland,  C.  J. — We  are  many  years  in  advance  of 
that.  The  second  defendant  is  a  witness  under  examination, 
and  has  given  evidence  opposed  to  the  interests  of  the  first 
defendant.  One  co-defendant  whose  interests  are  separately 
represented  may  certainly  cross-examine  another  with  a 
view  of  discrediting  evidence  which  the  latter  may  have 
given  in  the  plaintiff's  favour. 

Bittleston,  J.  concurred. 

The  second  defendant  was  then  cross-examined. 

TJie  Advocate  General  and  Norton  for  the  plaintiff 

Stokes  and  Arthur  Branson,  for  the  first  defendant. 

Mayne,  for  the  second  defendant. 

(a)  Present  Scotland,  C*  J.  and  Bittleston,  J, 
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aippellate  3urijfbictiott  (a) 

Refei^ed  Case  No,  24  of  1863. 
Anna'gurubala  Chetti  against  Kjustnasva'mi  Nayakkan. 

When  a  plainiifP  attempts  to  enforce  as  a  contract  of  loan  binding  npon 
the  defendant  immediattlj  upon  its  execution  an  instrument  which  be  ver- 
bally agreed  at  the  time  should  not  so  operate,  and  for  which  the  defendant 
received  no  consideratioo,  the  latter  may  give  evidence  of  the  verbal 
agreement. 

CASE  referred  for  the  opinion  of  the  High  Court  by  R.  B.       iggs. 
Swinton,  the  Judge  of  the  Court  of  Small  Causes  at  jP^"^^^^^' 

^  ^  ^  JLC.  No,  24 

Taiyore.  of  1863. 

Suit  No.  1565  of  1863  was  brought  for  rupees  272, 
being  principal  and  interest  due  under  a  bond,  dated  25th 
August  1860,  given  by  the  defendant  to  the  plaintiff  and  in 
the  following  terms : — "  Having  borrowed  of  you  on  account 
of  my  necessities  Company's  rupees  200,  and  having  received 
the  same  in  ready  cash  on  my  inspection  I  will  repay  it  with 
interest  at  one  per  cent,  per  month  whenever  the  owner  de- 
mands." The  defendant  proposed  to  prove  by  oral  evidence 
that  the  consideration  for  the  bond  was,  not  the  loan  of  200 
rupees  therein  mentioned,  but  the  plaintiff's  abstaining  from 
interfering  to  prevent  the  defendant  obtaining  another  loan 
of  rupees  5,000  which  he  was  then  negotiating,  and  that  the 
plaintiff  "  did  not  so  abstain  or  use  liis  favourable  influence 
to  get  the  loan,"  that  such  loan  was  not  negotiated,  and  that 
therefore  the  amount  secured  by  the  bond  was  not  due* 
The  Judge  thought  the  oral  evidence  inadmissible,  but  sub- 
mitted the  question  hereinafter  mentioned. 

No  counsel  were  instructed. 

The  facts  appear  from  the  following 

Judgment  : — The  question  submitted  for  our  decision 
is,  "  whether  the  defendant  could  prove  by  oral  evidence 
that  the  receipt  of  rupees  200  by  the  plaintiff  was  to  depend 
upon  the  plaintiffs  action  regarding  another  loan,  and  that 
the  plaintiff  did  not  take  such  action  regarding  the  other 
loan/; 

(/?)  Present  Scotland,  C.  J,  and  frerc;  J, 
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1863.  The  defendant  does  not  deny  the  execution  of  the  instru^ 

kT No  24  '^®^*'  ®^®^  upon,  nor  the  terms  of  it.  But  he  seeks,  as  it  ap- 
0/1868.  pears  to  us,  to  shew  that  there  was  no  consideration  received 
for  it,  and  further  that  it  was  expressly  declared  and  agreed 
when  the  instrument  was  signed  by  the  defendant,  that  it 
was  not  to  operate  as  a  binding  contract  except  in  the  event  of 
the  plaintiff  giving  his  aid  as  promised,  in  obtaining  the  loan 
of  5,000  rupees  mentioned  in  the  case  ;  and  that  it  wasexe* 
cuted  and  received  by  the  plaintiff  upon  that  understanding. 
In  effect,  that  the  instrument  never  became  a  binding  agree- 
ment with  the  plaintiff.  If  what  the  defendant  alleges  be 
true,  the  plaintiff  is  attempting  to  enforce,  as  a  contract  of 
loan  binding  upon  the  defendant  immediately  upon  its  exe^ 
cution,  an  instrument,  which  he  verbally  agreed  at  the  time 
should  not  so  operate  and  for  which  the  defendant  has  re- 
ceived no  consideration.  We  are  of  opinion  that  it  was 
open  to  the  defendant  to  give  evidence  of  the  alleged  verbal 
arrangement  entered  into  at  the  execution  of  the  instrument. 
There  is,  no  doubt,  risk  in  admitting  such  evidence,  and 
it  should  certainly  be  received  with  great  caution  and  very 
scrupulously  considered ;  but,  if  the  defendant's  case  be  true, 
and  the  evidence  were  excluded,  the  plaintiff  would  be  as- 
sisted in  practising  a  deceit  upon  the  defendant. 

For  these  reasons,  we  answer  the  question  submitted  in 
the  affirmative. 


01 


0/1868. 


CHINNAM  AYYAPPA  V.  SHEKH   PI'r  AHMAD.  459 

appellate  3nnsfliirtion  (a) 

Referred  Caee  No.  25  of  1863. 
Chinnam  Ayyappa  against  Shekh  Pi'r  Ahmad. 

A  r^zln&ma  stipalating  for  the  payment  of  a  debt  into  Court  by 
periodical  instalments  prolonged  beyond  one  week  may  be  received  and 
enforced  in  a  Small  Cause. 

CASE  referred  for  the   opinion  of  the  High  Court  by       1863. 
Ti  1  ,        -rs.       .        »,         .^      ^   ,?.  December  14. 

Purushottam,  the  District  Munsif  of  Vizagapatam.  72.  a  No.  2f 

The  plaintiff  sued  for  rupees  32  due  upon  three  bonds  ' 
executed  in  his  favour  by  the  defendant.  When  the  case 
came  on  for  hearing  the  parties  presented  a  rizinitma  provid- 
ing that  rupees  23-8  with  costs  and  further  interest  should  be 
paid  into  Court  by  monthly  instalments  of  two  rupees  each, 
and  that  in  default  the  amount  should  be  recovered  from 
the  defendant  by  a  warrant  of  the  Court.  The  Munsif  upon 
the  foregoing  facts  was  of  opinion  |;hat  r&zinAmaa  containing 
such  stipulations  should  not  be  accepted  and  enforced  in  small 
causes  "  aa,"  said  he,  "  the  terms  of  the  adjustment  seemed 
to  me  to  be  inconsistent  with  the  object  of  the  system  and 
mode  of  their  trial  and  disposal.  According  to  the  tenor  of 
the  r^z(n&ma  in  the  case  under  reference,  the  plaintiff  may 
take  out  process  of  execution  on  it  at  any  time  within  the 
period  prescribed  for  the  execution  of  decrees  in  regular 
suits,  whereas  by  para.  14  of  the  Kules  of  Practice  issued  by 
the  High  Court  under  date  the  22nd  September  last  for  the 
guidance  of  the  District  Munsif  in  trying  small  causes,  the 
term  for  issuing  warrant  on  any  decree  or  order  is  limited 
to  one  week  from  the  date  of  passing  the  same ;  and  section 
10  of  Act  XLII  of  1860  seems  to  contemplate  the  same 
course.  The  pleader  for  the  plaintiff,  in  the  present  case 
argued  that  the  razin&ma  could  be  received  under  section  98 
ofthe  Code  ofCivil  Procedure  in  the  absence  of  any  express 
provision  to  the  contrary  in  the  Acts  and  Rules  now  in  force 
for  the  guidance  of  Courts  in  trying  small  causes." 

The  Munsif  submitted  the  question  hereinafter  set  forth, 

No  counsel  were  instructed. 

The  facts  appear  from  the  following 

(«)  rrcsent  Scotland,  C.  J-  and  Frerc,  J, 
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1863.  Judgment  : — The  question  submitted  for  our  decision 

n7^N   a     ^'  "  whether  a  r6.zinama  containing  stipulations  for  the  pay- 
_of  1863.     ment  of  a  debt  into  Court  by  periodical  instalments  pro- 
longed beyond  one  week  may  be  received  and  enforced  in  a 
small  cause  court  V 

We  think  it  was  open  to  the  parties  to  enter  into  the 
rdzdiama,  and  to  obtain  as  they  have  done  a  decree  of  the 
Court  in  accordance  therewith.  Section  13  of  Act  XXIII  (Jf  • 
1861,  which  supersedes  Section  10  of  Act  XLII  of  1860,  the 
section  referred  to  by  the  District  Munsif,  is  merely  direc- 
tory and  provides  in  favour  of  plaintiffs  for  the  granting  of 
immediate  execution  at  the  discretion  of  the  Court ;  and 
rule  14  of  the  practice  rules  relating  to  the  trial  of  Small 
Causes  provides  for  the  lapse  of  a  week  fi*om  the  date  of 
passing  the  decree  before  the  issuing  of  execution,  unless 
immediate  execution  shall  have  been  granted,  not  that  exe- 
cution shall  not  issue  after  a  week  from  sucli  date. 

We  therefore  answer  the  question  submitted  in  the 
aiBimative. 


Slppellate  ^uiidlitctioii  {a) 

Special  Appeal  No.  365  of  18G3. 

VfiiuATA  Bedm Appellant 

Parvati  Amma'l  and  others Respondents. 

A  drithfabandhaka,  or  Hindu  instrument  by  which  visible  prooerty 
is  mortgaged,  which  named  a  time  for  payment  of  the  money  borrowea  and 
stipulates  that  on  default  the  mortgagee  sbali  be  put  into  exclusive 
possession  and  enjoyment  of  the  property,  will  not  be  treated  strictly  as  a 
conditioDal  sale,  even  though  the  instrument  expressly  provide  that  on 
default  the  transaction  shall  be  deemed  an  outright  sale ;  and  in  a  suit  by 
the  mortgagee  for  possession,  the  Courtj  in  decreeing  the  right  thereto, 
will  give  the  mortgagor  a  day  for  redeeming. 

1863.       r  I  iHIS  was  a  special  appeal  against  the  decree  of  the  Civil 
December  14^  X     j^^jg^  ^f  Nundial,  in  Regular  Appeal  No.  22  of  1862, 
onses.      modifying  the   decree  of  the  District  Munsif  of  Nundial 
in  Original  Suit  No.   1272  of  1861.      The  plaintiff  sued 
for  possession  of  a  house  and  granary  situate  in  the  viUage  of 
Bevan^  in  the  ta'aluk  of  Kovikkuntla^    The  fiist  defend- 
ant s  husband,  Virareddi,  had  borrowed  money  fix>m  the 
(ff)  Present  Scotland,  C.  J,  and  Prcre,  J. 
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plaintiff,  and  to  secure  the  debt  executed  an  instrument  in        1863. 
his  favour,  dated  the  24th  November  1854,  of  which  the  ^^~t^ti^ 
following  is  a  translation  :  of  1863. 

"  Bond  executed  to  ^rimatu  Mallu  D&ireddigAri  Veiikata 
Reddi  [plaintiff]  by  Redemgudur  VIrareddi  [first  defend- 
ant's husband],  residing  in  the  said  village  on  the  5th 
M^rga^irsha  9«ddha  of  Ananda  [24th  November  1854.] 

I  have,  owing  to  my  urgency,  borrow^ed  of  you  in  cash 
(4i)  pagodas  four  and  three  quarters,  which  I  shall  repay 
you  with  interest  at  f\  V.  per  pagoda  per  mensem  within 
six  months  from  this  date.  In  default,  I  shall,  considering 
this  as  an  outright  sale,  place  in  your  possession,  in  satisfac- 
tion of  the  amount  of  principal  and  interest,  the  moiety  on 
the  east  side,  of  (the  house  called)  Padasala  Yaddula  Midd^ 
which  I  now  occupy,  besides  the -part  already  mortgaged  to 
Bodicherla  Yeiikataguruvappa ;  and  also  the  two  tundus  and 
half  anganamu  attached  to  the  said  house,  and  the  whole  of 
the  ground  thereunto  belonging.  To  this  I  or  my  heirs  shall 
not  object  in  future.  I  thus  execute  this  bond  of  my 
consent. 

(Mark  of)  Vi'rabeddi. 

The  husband  then  left  the  country  and  was  taken  by 
all  parties  to  be  dead.  His  widow,  the  first  defendant,  bor- 
rowed a  ftirther  sum  from  the  plaintiff,  and  to  secure  its  re- 
payment executed  a  second  instrument,  dated  March  24th 
1857,  in  the  plaintiff^s  favour,  of  which  the  following  is  a 
translation: 

"  Bond  executed  to  Qrimatu  Mallu  D&irecjdigfiri  Venkata 
Beddi  by  RedemgudAr  Virare^cji's  widow,  Parvati  Am- 
mffl  on  the  13th  Phfilguna  Bahula  of  Nala,  (&4th  March 

1857.) 

"  Owing  to  my  urgency,  I  have  borrowed  of  you  in  cash, 
on  account  of  Bodicherla  Venkata  Chinna  Guruvappa,  Gadi 
Chanki  pagodas  (6)  six.  In  satisfaction  of  the  sum,  I  this 
day  put  in  your  possession  (besides  the  moiety  on  the  east 
side  of  Padasala  Yaddula  Midd^  (house)  which  is  already  in 
your  possession),  the  upstair  house  of  two  beams  (called) 
Kondituntala  Paru  Meddd  on  the  west  side,  which  is  now  in 
possession  of  the  said  Bodicherla  Chinna  Guruvappa ;  the 


4G2  MADRAS  HIGH  COURT  REPORTS. 

m 

1863.       empty  granary  in  front  of  the  house ;  and  the  empty  ground 

s.  A.  No.  305  ^^  front  of  Sandari  house  in  the  Avar£nam.    I  shall  not 

of  1868.     f^herftforft  object  either  to  your  renting  it  out  to  others,  or  to 

keeping  there  your  own  things.     But  as  the  house  and 

ground  are  placed  in  your  possession  in  Ueu  of  interest  on 

the  principal,  you  ought  to  use  them  without  rent.     I  shall 

repay  the  said  principal,  and  take  back  possession  of  the  said 

spot  of  ground  on  the  13th  Phfilguna  Bahula  of  Pihgala, 

(March  1858)  which  is  next  to  this  year.     In  defisiult  of  my 

repaying  the  same  within  the  said  term,  I  shall  put  in  your 

possession  the  ground  formerly  mortgaged  by  my  husband, 

together  with  the  ground  mortgaged  by  me,  and  remove 

myself  to  another  place.     I  thus  execute  this  bond  of  my 

consent. 

(Marked)  Parvati  Amma'l." 

De&ult  was  made  in  repayment  of  both  loans.  The 
District  Mttnsif  adjudged  the  proprietary  right  to  be  in  the 
plaintiff  and  decreed  to  him  possession  absolutely.  On  ap- 
peal the  Civil  Judge  modified  the  Munaif's  decree,  and 
decreed  simply  that  the  first  defendant  should  pay  the  plain- 
tiff the  principal  sums  due  with  interest. 

Mayne,  for  the  appellant,  the  plaintiff,  contended  that 
the  plaintiff  became  absolutely  entitled  to  the  house  upon 
default  made  in  repayment,  and  cited  Special  Appeal  No. 
682  of  1861(^a;. 

Arthur  Branson,  for  the  respondents,  the  defendants, 
submitted  that  the  instruments  were  mere  mortgage  se- 
curities, and  cited  Special  Appeal  No.  90  of  lS59(b): 
Special  Appeal  No,  165  of  1859^c^.  Special  Appeal  No. 
272  of  1860(d),  Under  the  decree  the  plaintiff  might  rea- 
lize the  debt  and  costs  by  sale  of  the  property  and  so  have 
all  the  benefit  of  the  security. 

Mayne  in  reply. 

The  Court  delivered  the  following 

Judgment  : — This  was  a  suit  to  recover  certain  proper- 
ty that  had  been  mortgaged  as  security  to  the  plaintiff,  for 
the  repayment  of  loans  of  money,  by  two  written  instru- 
ments— the  one  executed  by  the  first  defendant's  husband 

(a)  Mad.  S.  J.  1862,  p,  81.  6)  Mad.  8.  Dec.  1860,  p.  26* 

{€)  Mad.  IS.  Dec.  1860.  p.  40.       [d)  Mad.  S.  J.  1861  p.  HO. 
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and  the  other  by  the  first  defendant  herself  when  a  widow —        jggj 
default  having  been  made  in  repayment  of  the  loans.     Both  ^^eember  14. 
the  lower  Ck>urts  have  found  these  instruments  to  be  genuine     *  o/ 1863.  ^ 

and  valid,  and  have  given  judgment  in  favour  of  the  plain-  

tiff,  but  they  have  passed  different  decrees.  The  original 
Court,  adjudging  the  proprietaty  right  to  be  in  the  plaintiff, 
has  decreed  to  him  possession  absolutely.  The  Civil  Court 
in  modification  of  that  decree  has  passed  a  deci*ee  simply  for 
payment  by  the  first  defendant  of  the  principal  sum  due  to 
the  plaintiff  with  interest,  on  the  authority,  as  it  appears,  of 
decisions  of  the  late  Madras  Sadr  Court. 

The  plaintiff  has  appealed  against  the  decree  of  the 
Civil  Court ;  and  on  his  behalf  it  was  contended  that  under 
the  written  instruments  he  became  entitled  to  the  property 
upon  default  made  in  repayment,  and  ought  consequently  to 
have  a  decree  for  possession.  For  the  defendants  (the  res- 
pondents) it  was  urged  that  the  instruments  operated  only 
as  mortgage  securities,  and  that  under  the  decree  the  plaintiff 
might  realize  the  debt  and  costs  by  sale  of  the  property  in 
execution  and  so  have  all  the  benefit  of  the  security.  In 
the  course  of  the  argument  reference  was  made  to  the  §adr 
Decisions  at  pages  26  and  40  of  the  Reports  of  1860,  page  20 
of  the  Reports  of  1861  and  page  81  of  the  Reports  of  1862. 
The  first  three  of  these  decisions  justify  strictly  the  decree  of 
the  Civil  Court ;  but  in  the  fourth  the  Court  appears  to  have 
regarded  the  specific  charge  or  lien  upon  the  property  creat- 
ed by  the  mortgage  instrument  in  preference  to  other  claims, 
and  to  have  expressly  decreed  a  sale  in  satisfaction  of  the 
mortgage  claim.  These  decisions  tend  certainly  to  cause 
doubt  and  uncertainty  as  to  whether  the  present  form  of 
suit  can  be  brought,  and  as  to  the  mortgagee's  right  to  a  de- 
cree for  possession ;  and  we  are  called  upon  to  consider  them 
and  say  what  in  oar  judgment  is  the  proper  decree. 

The  relief  sought  by  the  plaint  is  not  simply  the  re- 
covery of  the  mortgage  debt  but  exclusive  possession  ;  and 
the  right  to  such  relief  is  based  upon  the  ground,  that  the 
mortgage  instruments  operated  as  absolute  sales  to  the 
plaintiff  of  the  mortgagor's  proprietary  right  upon  default 
made  as  tlierein  provided,  and  entitled  the  plaintiff  to  im- 
mediate possession.     In  effect  therefore  this  is  a  suit  by  the 
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1863.  mortgagee  to  obtain  possession  and  to  extinguish  or  fore- 
&.  *^^I!^iso,  865  ^^®^  ^  right  and  interest  of  the  mortgagor  and  those 
of  1868.  claiming  under  her ;  and  in  order  to  decide  as  to  the  decree 
we  must  consider  what,  as  regards  possession,  were  the 
rights  of  the  mortgagors  and  the  plaintiff  as  mortgagee, 
equitable  as  well  as  legal,  under  the  mortgage  ij(istruments. 
They  appear  to  be  of  the  class  of  securities  termed  in  Hindii 
law  Briahtabandhakafa).  The  property  is  mortgaged,  and  a 
time  is  named  for  payment  of  the  money  borrowed,  and  it 
is  stipulated  that  on  default  the  mortgagee  shall  be  put  in 
exclusive  possession,  and  ei\J03rment  of  the  property,  one  of 
the  instruments  expressly  providing  that  it  should  be  consi- 
dered ''  as  an  outright  sale."  The  plaintiff,  then,  as  a  matter 
of  contract,  has,  by  reason  of  default  in  payment,  acquire4  a 
right  to  demand  and  sue  for  possession  of  the  property ; 
and  if  the  instruments  of  security  were  to  be  treated  strictly 
as  conditional  sales,  and  default  in  payment  as  amounting  to 
an  immediate  absolute  forfeiture  of  all  the  mortgagor's  pro- 
prietary right,  the  plaintiff  was  entitled  in  this  suit  to  have 
the  proprietary  right  of  possession  at  once  decreed  to  him. 
Instruments  of  this  nature  seem  at  one  time  to  have  had 
this  strict  operation  given  to  them  by  the  Courts  :  but  it 
must  now,  we  think,  be  taken  that  the  law  upon  equitable 
grounds  will  not  enforce  the  absolute  right  to  immediate 
possession.  Where  the  instrument  appears  clearly  (as  in 
this  case)  to  have  been  entered  into  by  the  parties  for  the 
purpose  of  securing  the  repayment  of  a  loan,  the  mortgagor, 
making  the  security  subservient  to  the  purpose  for  which  it 
was  9reated,  may  in  equity  and  good  conscience  redeem 
the  property  by  paying  off  the  principal  debt  and  the 
interest,  though  the  stipulated  time  for  payment  has  been 
allowed  to  pass  by ;  and  in  a  suit  for  the  recovery  of  posses- 
sion, so  as  in  effect  to  foreclose  or  conclude  all  right  of  the 
mortgagor  in  the  property  (which  the  mortgagee  is  entided 
to  bring,)  the  Court,  in  decreeing  the  right  to  possession, 
should  at  the  same  time  secure  to  the  mortgagor  an  oppor- 
tunity of  redeeming  the  property,  as  he  might  have  done 
before  suit,  by  payment  within  a  fixed  time  of  the  ascertain- 
ed debt  and  interest  which  the  mortgage-instruments  were 
given  and  intended  to  secure. 

Sm)  A  mortgage  (handhaka)  of  real,  substantial,  vmhle  (druhla)  propertr, 
Irr  which  (he  mortgagor  remains  in  possession  till  the  stipulated  tiow 
arrives,  Cokbr,  in  2  Strange  U.  L.  497i  469. 
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For  these  reasons  we  think  the  proper  decree  to  make  in      1868. 
the  suit  is  that  the  plaintiff  do  recover  the  possession  and  en-  ^  j  j^^  3^5 
joyment  of  the  house  and  land,  unless  within  three  months^a^,     ^  ^^^^- 
which  appears  to  be  a  reasonable  time,  the  defendants  pay 
to  the  plaintiff  the  fiill  amount  of  principal  and  interest 
found  by  the   Cfivil  Court  to  be  due ;  but  that  upon  such 
payment  being  made  within  the  time  specified  all  right  and 
interest  of  the  plaintiff  under  the  said  mortgage-instruments 
shall  cease,  and  the  said  instruments  be  given  up  to  be 
cancelled. 

The  decree  of  the  Civil  Court  will  be  modified  accord- 
ingly, and  the  appellant  and  respondents  will  respectively 
bear  his  and  their  own  costs  of  this  appeal. 

Appeal  allowed. 

NoTB : — ^Whcn  a  bomdfide  sale  is  accompanied  by  a  power  to  repur- 
chase tliis  will  not  make  the  transaction  a  mortgajre,  if  such  does  not  ap- 
pear to  have  been  the  intention  of  the  parties.  **  The  best  general  test  of 
snch  intention  is  the  existence  or  non-eiistence  of  a  power  in  the  ori- 
l^inal  purchaser  to  recover  the  sum  named  as  the  price  for  such  repurchase : 
if  there  is  no  such  power  there  is  no  mortgage."  Dart,  Vendors  and  Pur- 
chasers, 3d  ed.  636.  Sugd.  V.  and  P.  13th  ed.  166.  Ck)ote  Mortg.  3d.  ed. 
14,  21.  Peny  v.  Meddowerofty  4  Beav.  197,  203 :  Femer  v.  Winstanley, 
2  Sch.  &  Lefr.  393 :  Sevier  v.  Oreenway,  19  Yes.  413 :  Neal  v.  Morris, 
Beat.  197:  BcIIt.  Carter,  17  Beav.  11-  Mutiyloll  Seal  v,  Anundchunder 
SandU,  5  Moo.  I.  A.  Ca.  73,  81.  Ogden  v.  Battam,  1  Jur.  N.  8.  791 : 
Jldersan  v.  mite,  3  DeG.  &  J.  97. 


appellate  SurisHirtiou  (6) 

Special  Appeal  No.  383  of  1863. 

SuNDARAMURTi  MuDALi Appellant 

Vallina'yakki  Amma'jc. Respondent 

Each  holder  of  a  9^ otrijam  conferred  for  lives  can  only  alienate  his 
own  life-interest. 

THIS  was  a  special  appeal  against  the  decree  of  A.  W.       1863. 
w.    .,  -r     *  i*  r^i  -      1         1    .       L  1  «    . .    December  14. 

Phillips,  the  Civil  Judge  of  Chingleput,  m  Appeal  Suit  ^  j  ^^^^  333 

No.  120  of  1860,  affirming  the  decree  of  T.  Alagayya  Pillai,      </  1808. 

the  Principal  $adr  Amin  of  Chingleput,  in  Original  Suit 

No.  9  of  18G0.    This  suit  was  brought  by  the  respondent  as 

(ff)  In  English  Courts  of  Equity  the  common  decree  for  foreclosure 
eix  calendar  months  (from  the  (fete  of  the  Chief  Clerk's  certificate)  for 
payment  to  the  plaintiff  of  principal,  interest  and  costs.  2  Spence  652 ; 
Seton,  Dec.  3rd  ed.  364. 

(b)  Present  Scotland  C.  J.  and  f  rerc;  J. 
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1863.  widow  and  heir  of  one  Kumarasv&mi  Mudali  to  recover 
s,A  Ao.^asa  (i*^^^  *'^)  *^®  *^^^  9rotriyam  villages  of  Palaniir.  Kdam-^ 
<^^S68.  bikam,  Eilv61am  and  Erup^Skam  in  the  Madmantakam 
ta'aluk  and  rupees  4,792-9-7  being  the  value  of  m^v&ram 
grain  due  upon  the  said  ^rotriyam  for  £Bt9}is  1268,  1269  ex- 
clusive of  expenditure.  The  9rotriyam  had  been  granted 
to  one  T^nappa  Mudali  for  three  lives  of  which  his  own  was 
one.  He  left  no  issue  but  adopted  a  son,  Kumarasv&mi 
Mudali,  who  succeeded  as  the  second  life.  Eumarasvfimi  also 
died  without  issue,  but  was  survived  by  Sundaramurti 
Mudali,  the  appellant,  a  son  of  his  natural  bom  sister.  It 
appeared  that  Eumarasv&mi  wished  Sundaramurti  to  be  his 
heir,  but  no  adoption  of  the  latter  by  the  former  had,  or 
could  have,  taken  place,  and  a  claim  which  Sundaramurti 
mado  as  abhim&naputra^a^  was  not  insisted  upon  at  the 
hearing.  Eumarasv&mi,  however,  devised  the  ^rotriyam  to 
Sundaramurti  S&mi,  and  the  question  was  whether  this  devise 
was  valid  as  against  the  claim  of  Eumarasvdmi's  widow  and 
heir  the  respondent  The  Principal  $adr  Amin,  and,  on 
appeal,  the  Civil  Judge  decided  in  favour  of  the  widow. 

Mayne,  for  the  appellant,  the  defendant,  contended  that 
the  grotriyam  was  alienable  and  passed  under  Eumarasvimi's 
will.    He  referred  to  Madras  Reg.  IV  of  1831,  ("  a  regula- 
"  tion  for  better  securing  to  the  grantees  personal,  or  hereditary 

grants  of  money  or  of  land-revenue,  conferred  by  the 
Government,  in  consideration  of  service  rendered  to  the 
State,  or  in  lieu  of  resumed  of&ces'  or  privileges,  or  of  zamin- 
d&rfs  or  palaiyams  forfeited  or  held  under  attachment  or 
management  by  the  officers  of  Government  or  as  yaumias  or 
pensions")  and  Act  XXXI  of  1836,  sec.  3  of  which  enacts  that 
'  the  grants  referred  to  in  the  preceding  section  shall  not  be 
liable  to  attachment  or  sequestration,  in  satisfaction  of  any 
decree  or  order  of  Coui*t,  save  avd  except  for  the  discharge 
of  debts  or  obligations  personally  incurred  by  the  holders 
of  them"  and  to  Act  XXIII  of  1838  by  which  the  words  in 
italics  are  repealed. 

Norton,  for  the  respondent,  the  plaintiff,  submitted  that 
a  ^rotriyam-holding  was  in  the  nature  of  a  tenancy  in  tail 
and  inalienable  beyond  the  lifetime  of  the  actual  holder.   He 

(a)  From  Skr.  abhimdKa  '  affection*  and/w/r«  « son.* 
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cited  Special  Appeal  No.  6  of  186(Ya^,  Special  Appeal  No,        3868. 

29  of  lS^8(b),  and  referred  to  the  CSrcular  Orders  of  the  f'J^y^l^ 

Boexd  of  Revenue  I.  281(c)  "  In  bestowing  ^rotriyams  and      ^1868. 

similar  grants  the  claims  of  the  coheirs  are  for  consideration 

of  Government,  before  the  grant  is  issued ;  but  once  issued, 

the  courts  ai-e  bound  to  decide  according  to  its  terms.   They 

cannot  question  the  propriety  of  the  grant  or  the  injustice  • 

indirectly  done  to  other  claimants  by  its  issue.     By  grant 

of  a  ^rotriyam  clearly  to  the  grantee  and  his  heirs  his 

coheirs  are  excluded  by  the  solemn  act  of  Government." 

Pro.  S.  'A.  3rd  Septr.  1838,  Ex,   Min.  Cons.  2nd  Octr.  1838, 

C.  O.  B.  R.  I,  220  :  "  Succession  to  9rotriyam  directed  to  be 

registered  in  the  name  of  the   eldest  son  of  the  deceased 

although  a  brother  and  two  other  sons   were  living.     The 

same  course  was  directed  to  be  adopted  in  all  other  cases, 

but  the  rights  of  sharers  were  recognized  and  they  were 

left  to  make  arrangements  among  themselves.*'  Ex.  Min.  Cons. 

4th  September  and  20th  Oct.  1848. 

Mayne,  in  reply.  SpeciaZ  Appeal  No,  6  of  1860,  even 
if  it  were  rightly  decided,  turns  altogether  upon  the  terms  of 
a  special  grant  by  a  private  person. 

Scotland,  C.  J. : — If  a  9rotriyam  was  alienable  why 
should  the  legislature  take  care  to  protect  it  against  the 
^rotriyam-holder's  creditors  ?  It  would  be  most  unreasonable 
to  allow  a  man  to  alienate  property  and  at  the  same  time  to 
forbid  his  creditors  to  come  upon  it. 

(a)  Mad.  S.  1).  1860  p.  173.  la  this  case  property  had  been  given 
on  coadilion  that  it  should  neither  be  sold  nor  mortgaged  by  the  donee.  A 
creditor  having  obtHined  a  decree  against  the  donee  and  attached  the  pro- 
perty in  question  the  donor's  heir  contended  that  the  condition  was 
broken  and  sued  for  the  ])roperty.  The  Acting  Civil  Judge  of  Cuddalore« 
G.Ellis,  dismissed  the  suit,  holding  that  the  attachment  was  no  violation 
of  the  condition.  But  on  appeal  the  Sadr  Court  reversed  his  decision, 
observing  that  "  the  exhibit  u  shows  that  the  donor's  object  was  to  insure 
tho  Dossf-ssion  of  the  .property  in  question  by  the  first  defendant's  father 
and  lib  descendants,  and  that  it  was  for  tliis  end  alone  that  the  transfer 
was  made.  They  consider  it  clear  that  on  the  extinction  of  the  family  of 
the  donee  the  property  would  revert  to  that  of  the  donor,  the  gift  being 
of  the  character  of  an  ina'am  confined  by  strict  entail.  Any  sort  of 
alienation  of  the  property  would  make  void  the  above  purpose  and  be  a 
transfer  of  the  gift  toothers  whom  the  donor  had  no  intention  to  benefit. 
The  Court  hold  therefore  that  the  property  is  not  available  for  the  third 
defendant's  decree  ;  at  the  same  time  they  observe  that  the  exhibit  C  gives 
the  plaintiff  no  power  to  resume  the  property  so  bng  as  any  of  the  donee's 
faroJly  exist."  Quofre  as  to  this  decision,  and  see  Jvison  v.  HoliHes  1  Johns. 
t  H.  630 :  Lear  v.  Uffgaii  1  Russ.  &  My.  690.  Cro/i  y.  Lumley  6  H.  L. 
Ca,  731. 

{b)  Mad.8.  D.  1849p.  51. 

{c)  Cited  in  Sloan's  Judicial  and  Land  Revenue  Code  I.  459. 
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1863.  Mayne.    There  is  au  obvious  distinction  between  a 

Becember  14.  ^^rilling  alienation  and  one  by  a  proceeding  in  invUuTn. 

S.  A.  No.  383 

— '^' — '-^  Scotland,  C.  J. : — The  authorities  on  the  subject  are 
few  and  have  been  so  thoroughly  sifted  before  us,  tliat  I 
think  I  may  without  further  consideration  express  my  pre- 
sent opinion.  The  first  question  is  what  is  the  nature  of  the 
9rotriyam  tenura  Originally  a  9rotriyam  appears  to  have 
been  an  assignment  to  a  grotriya  or  Brdhman  well-read  in 
the  Vedas^a/  But  now  it  has  got  the  wider  signification 
of  a  grant  by  Government  to  a  private  person  in  conside- 
ration of  service  rendered  by  himself  or  a  member  of  his 
amily,  of  a  portion  of  the  land-revenue  or  of  a  village  or 
land,  either  in  perpetuity  or  for  a  limited  number  of 
lives,  at  a  moderate  rent,  on  fiiilure  to  pay  which  it  is 
liable  to  resumption  and  forfeiture.  The  object  of  the 
grant,  as  in  the  case  of  the  parliamentary  entails  in 
England,  is  the  maintenance  of  the  original  grantee  and  his 
descendants  in  a  position  of  social  respectability,  commensu- 
rate to  the  services  rendered,  so  long  as  the  grant  continues. 
In  the  present  case  the  grant  of  the  5rotriyam  is  not  before 
us,  but  it  no  doubt  contained  an  express  limitation  of  the 
villages  to  the  9rotriyam-holder  and  his  heirs.  We  have 
here,  however,  an  admission  by  all  parties  that  the  four  vil- 
lages in  question  were  9rotriyam  and  the  order  of  the  Board 
of  Revenue  referred  to  by  Mr.  Norton,  and  it  must  be  taken, 
I  think,  that  the  grant  was  to  the  original  grantee  and  his 
heirs.  Then,  as  to  the  authorities  bearing  upon  the  question 
of  the  alienability  of  9rotriyams,  two  cases  have  been  referred 
to,  and  of  these  one.  Special  Appeal  No.  6  of  1860^6/  if 
it  applied  to  9rotriyams,  would  be  a  strong  authority,  but 
this  does  not  appear,  and  the  decision  cannot  be  regarded 
as  authority  on  the  point  in  the  present^  case.  With  res- 
pect to  the  order  of  the  Revenue  Board,  it  merely  goes  to 
shew  that  in  all  cases  the  enjoyment  of  the  land  granted 
is  considered  as  strictly  limited  by  the  terms  of  the  grant 
and  that  the  9rotriyam-holding  is  regarded  as  of  the  nature 
of  a  strict  entail  and  inalienable  by  the  donee.  Then  there  is 
Special  Appeal  Ko.  29  of  184j8f'c^.     That  was  undoubtedly 

{a)  Cmii  (kXutos)  iu  contradistinction  to  the  Smriii  *  Law.' 
(&)  Mad.  S.  D.  1860  p.  173, 
(c)  Mad.  S.  D.  18i9p.  51. 
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a  case  on  a  9rotriyam,  and  there  it  was  held  that  the  ori-        1863. 
ginal  holder  could  not  charge  the  <jrotriyam  for  the  mainte-  s^j^mmi 
nance  of  the  plaintiff's  ancestor,  and  that  such  charge  was  ^  o/ig63. 
invalid,  even  though  the  grant  had  been  renewed  by  the 
succeeding  inheritors.     This  is  a  strong  authority  to  show 
that  the  5rotriyam-holder  has  no  absolute  control  over  the 
grotriyam  such  as  Mr.  Mayne  contends  for. 

These  authorities  go  to  support  Mr.  Norton's  conten- 
tion. Furthermore,  assuming  this  to  be  a  ^rotriyam-grant 
made  in  consideration  of  personal  service,Reg.  IV  of  1831 
applies  strongly  against  any  right  of  alienation.  It 
recites : — "  Whereas  it  is  just  and  expedient  that  personal 
or  hereditary  grants  of  money,  or  of  land  revenue,  conferred 
by  the  Government  in  consideration  of  sei-vices  rendered  to 
the  State  should  be  strictly  applied  to  the  purpose  for  which 
they  have  been  granted  ;  and  should  not  be  liable  to  be  di- 
verted from  that  purpose  to  the  use  or  benefit  of  persons  who 
have  no  claim  upon  the  State."  The  Regulation  then  goes 
on  to  provide  that  "  the  Courts  of  'Adalat  are  hereby  prohi- 
bited from  taking  cognizance  of  any  claim  to  hereditary  or 
personal  grants  of  money,  or  of  land  revenue,  however  de- 
nominated, conferred  by  the  authority  of  the  Governor  in 
Council  in  consideration  of  services  rendered  to  the  State 
unless  the  plaint  is  accompanied  by  an  order  signed  by  the 
Chief  or  other  Secretary  to  Government  referring  the  com- 
plaining party  to  seek  redress"  in  those  courts.  This  Re- 
gulation applies  to  all  §rotriyams,  and  they  are  clearly  re- 
cognized and  treated  as  strictly  settled  and  not  capable  of 
being  directed  from  the  purpose  for  which  the  grant  was 
made.  The  Government  as  donor  of  the  original  grant  is 
considered  to  have  a  continuing  interest  in  the  grant  which 
may  at  some  time  revert,  like  the  reversion  in  the  donor  of 
an  estate  in  life  or  of  an  estate  in  tail  on  failure  of  issue  o 
the  grantee.  Then  the  provision  which  follows,  that "  the 
power  to  decide  on  such  claims  is  reserved  exclusively  to  the 
Governor  in  Council"  is  quite  inconsistent  with  the  notion 
that  there  are  independent  rights  under  the  grants  in  question 
which  the  grantees  may  at  any  time  alienate  absolutely. 
Then  section  3  provides  that  "  the  grants  referred  to  in  the 
previous  section  shall  not  be  liable  to  attachment  or  seques- 
tration in  satisfaction  of  any  decree  or  order  of  court;*'  and 
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Nov^^tlr  14  *^®  ^^^  ^^  ^^®  section — "  save  and  except  for  the  discharge 
&  A.  No.  383  of  debts  or  obligations  personally  incurred  by  the  holders  of 
^/  ^^^^-  ^  them"— is  repealed  by  Act  XXIU  of  1838.  Nothing,  as  it 
seems  to  me,  could  more  distinctly  shew  that  the  legisla- 
ture understood  that,  legally,  grantees  of  ^rotriyam  lands 
could  not  dispose  of  them.  The  Begulation  is  intended  to 
guard  against  the  diversion  of  the  proceeds  of  land  com- 
prised in  such  grants,  even  during  the  lifetime  of  the  donee. 
Mr.  Ma3me  contends  that  this  does  not  amount  to  a  prohi- 
bition of  the  right  to  alienate.  But  when  I  read  the  Regu- 
lation and  the  Act  together,  and  consider  how  unreasonable 
it  would  be  to  protect  against  creditors  the  proceeds  of  proper- 
ty which  the  debtor  had  a  right  to  dispose  o^  it  seems  im- 
possible to  avoid  the  conclusion  that  the  Regulation  clearly 
recognizes  tlie  law  to  be  that  a  9rotriyam  is  inalienable  by 
the  holder. 

Looking  at  the  whole  case,  and  the  principle  upon  which 
such  grants  are  made,  and  grounding  my  judgment  on  legis* 
lative  exposition,  which  appears  to  me  to  show  that  frotri- 
yams  are  in  the  nature  of  estates  tail  in  strict  settlement, 
I  am  of  opinion  that  the  defendant  has  failed  to  make  out 
his  case,  and  that  the  appeal  must  consequently  be  dismissed. 

Frere,  J.  concurred. 

Appeal  diamissed. 

Note.— The  right  of  an  adopted  son  to  succeed  to  a  ^rotrijam  vaa 
recoffnized  by  the  Coart  of  Directors  80th  Ma?  1843.  C.  O.  B.  R.  I.  40e. 
and  by  Goyemment  ibid.  I.  i07,  406.  So  the  right  of  a  widow  to  suc- 
ceed to  a  9rotrijam  during  life  has  been  recognized  Ex.  Min.  Cona.  14th 
August  1847.   lb.  I.  281.  Sloan's  Jud.  and  Land  Rev.  Code,  I,  559, 

See,  too,  1  Strange  H.  L.  209 :  2  ibid.  365,  366. 
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(j^rismal  Sunsiliirtion  (a) 

Original  Suit  No.  179  of  I8G3. 
Vi'rasva'mi  Gra'mini  against  Ayyasva'mi  GRA'Mmi. 

According  to  the  Hiodti  law  current  in  Madras  the  member  of  an  un- 
divided family  may  alien  the  share  of  the  family  property  to  which,  if  a 
partition  took  place,  he  would  be  individually  entitlea. 

There  may  be  a  valid  sale  of  such  a  ahare  upon  an  execution  in  an 
aetion  of  damages  for  a  tort. 

Such  dama^^es  and  the  costs  recovered  constitute  a  judgment-debt 
in  respect  of  which  the  execution^sreditor's  rights  are  the  same  as  those 
upon  any  other  judgment  for  the  payment  of  money. 

Special  AppedU  Nos,  17  ofnh%  and  ]13  (/1855  affirmed. 

Special  Appeals  Nos.  123  of  1859,  183  of  1859  and  167  of  1859 
observed  upon. 

The  LajfOrhldga  chap.  II,  sec.  31  noticed. 

Although  under  the  Civil  Procedure  Code  the  Court  is  bound  to  take 
into  consideration  all  the  rights  of  the  parties  to  the  suit,  whether  legal  or 
equitable,  and  by  its  decree  to  give  effect  to  those  rights  as  far  as  possible, 
the  Court  should  confine  itself  to  granting  such  reUef  as  is  prayed  in  the 
plaint. 

rilHE  relief  sought  for  by  the  plaintiff  was  possession  of       1863. 
-*-     two  houses  and  grounds,  numbered  respectively   82  -^  5.  jvbTlTig 
and  83  in  Ch61d  Bazaar  Road,  within  the  local  limits  of     of  1868. 
Madras. 

The  subject  of  his  claim  was  as  follows : 

On  the  17th  January  1859,  the  plaintiff  filed  a  plaint 
in  trespass  in  the  late  Supreme  Court  to  recover  damages 
against  Pallikudattan  Periya  Muniyan,  Chinna  Muniyan 
Venkatachella  Grfimini,  Rdmasvdmi  Grimini,  the  defend- 
ant Ayyasv&mi  GrSmini  and  Eimalinga  Gr^mini  and  Muru- 
gappa  Gr&mini. 

On  the  26th  day  of  September  1859,  the  action  came 
on  for  trial,  and  a  verdict  was  found  for  the  plaintiff  against 
all  the  defendants  for  the  sum  of  rupees  300. 

Judgment  was  entered  up  in  such  action  in  October 
1859  for  the  sum  of  rupees  992-14-0,  bebg  the  amount  of 
verdict  and  the  taxed  costs. 

On  the  27th  of  October  1859,  a  writ  of  fieri  facias  was 

issued  in  the  said  action,  and  the  Sheriff  of  Madras  under 

such  writ  seized  the  two  houses  Nos.  82  and  83   in  the 

Chfil^  Bazaar  Road ;  and  on  the  3rd  December  1859,  the 

Sheriff  sold  all  the  right,  title  and  interest  of  the  defendants 

in  the  two  houses  to  the  plaintiff. 

W  Present  Scotland,  C.  J.  and  Bittlcston,  J, 

2^  2 
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18«S.  The  plaint  alleged  that  the  two  houses  at  the  time  of 

~b^s  No  179  *^®  ^^  belonged  to  the  defendant  Ayyasvdmi  GrSmini,  and 
of  1863.      he  had  been  residing  there  ever  since. 

The  cause  of  action  in  this  suit  was  non-delivery  of 
possession  by  the  defendant  to  the  plaintiff  of  the  two 
houses  and  grounds  Nos.  82  and  83  in  the  Chul^  Bazaar 
Road  and  accrued  to  the  plaintiff  in  1859. 

Three  issues  were  settled.  The  first  was,  whether  at 
the  time  of  the  sale  by  the  Sheriff,  the  two  houses  and 
grounds  or  either  of  them,  were  or  was  the  sole  and  exclusive 
property  of  the  defendant  A3ryasv5mi  Orfimini  ? 

The  second  issue  was,  whether. the  plaintiff  by  virtue  of 
such  sale  acquired  any  and  what  title  or  interest  in  the 
houses  and  grounds  or  either  of  them  ? 

The  third  issue  was,  whether  at  the  time  of  the  sale  by 
the  Sheriff  there  was  any  valid  and  subsisting  mortgage  of 
the  house  and  ground  JSo.  82. 

The  Acting  Advocate  General  (Norton)  for  the  plaintiff. 
The  late  Supreme  Court  always  supported  alienations  by  an 
undivided  Hind6  to  the  extent  of  his  own  share,  Ramor 
acumy  v.  Sashachella(a) :  Colebrooke's  opinion  on  that  case, 
2  Str.  N.  C.  (ed.  1827)  79,  80  cited  infra  p.  474.  The  same 
rule  prevails  in  Bengal :  1  Mori.  Dig.  40,  41.  Counsel  also 
cited  Special  Appeal  No.  17  of  1852^6^,  Special  Appeal  No. 
113  of  lS55(c). 

Mayne,  for  the  first  three  defendants.  The  sale  by  the 
Sheriff  passed  no  interest  in  the  fitmily  property.  Even  if 
the  sale  had  been  made  by  Ayyasv&mi  himself  without  his 
co-parceners'  consent,  the  alienation  would  have  been  void 
even  as  to  his  own  share.  A  fortiori  this  must  be  so  when  the 
sale  is  made  upon  an  execution  in  an  action  of  damages  for 
a  tort.  The  existence  of  the  rule  in  Bengal  is  admitted,  but 
there  the  share  of  each  parcener  is,  though  unascertained, 
treated  as  separate  even  before  partition,  Ddya  Bhdga,  chap. 
II,  sec.  31(d).  Otherwise  in  Madras.  Counsel  also  cited  Special 

(a)  2  strange  N.  C.  (ed.  1827)  74.    (*)  Mad.  S.  Dee.  1853,  p.  227. 
(e)  Mad.  S.  Dec.  1855, p.  234.  (<0  "  Accordingly  [since  thereis  not 

in  such  ease  a  nallity  or  gift  or  alienation]  N&radasa^s:  ''When  there 
are  many  persons  sprung  from  one  man,  who  have  duties  apart  and  trana- 
actioi^  apart,  and  are  separate  in  business  and  character,  if  they  be  not 
accordant  in  affairs,  should  they  give  or  sell  their  own  shares,  they  do  all 
that  as  they  please,  for  they  are  masters  of  their  own  wealth." '  See,  too, 
morlDig,  526.  " 
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Appeal  No.  123  of  1859^a;,  Special  Appeal  No.  183  of       1868. 
1659(b)  and  Special  Appeal  No.  167  of  1859(^c/  allf.m 

Arthur  Branson,  for  the  fourth  defendant.  -"^^ • — 

The  Acting  Advocate  General  replied 

The  first  and  third  issues  were  then  found  against  the 
plaintiff.  But  as  to  the  second  issue  the  Court  took  time  to 
consider,  and  on  the  15th  of  December  the  following  judg- 
ment was  delivered  by 

Scotland,  C.  J. : — This  was  a  suit  for  the  recovery  of 
two  houses  and  premises  numbered  respectively  82  and  83, 
in  the  Ch{d^  Bazaar  road,  which  the  plaintiff  had  purchased 
at  a  sale  by  the  Sheriff  of  Madras  under  a  writ  of  fieri  facias 
issued  to  recover  the  amount  of  damages  and  costs  in  an  ac- 
tion of  trespass  against  the  defendant  Ayyasv^mi  Or^mini 
and  others.  Three  issues  were  settled.  The  first  was  whe- 
ther at  the  time  of  the  sale  the  houses  and  premises  were 
the  sole  and  exclusive  property  of  the  defendant  Ayyasvami 
Grfunini,  and  the  third,  whether  at  the  time  of  the  sale  there 
was  any  valid  and  subsisting  mortgage  of  the  house  No.  82. 
The  Court  disposed  of  these  issues  at  the  close  of  the  case, 
finding  the  first  in  the  negative  and  the  third  in  the  afBr- 
jnative,  and  both  against  the  plaintiff.  But  the  second 
issue  raised  a  further  question  whether,  assuming  the  houses 
and  premises  to  be  the  property  of  the  amdivided  family  of 
which  Ayyasvimi  and  the  defendants  Ayyasvdmi  Grfimini 
and  Devdn^  Ammal  are  members,  the  plaintiff  by  virtue 
of  such  sale  acquired  any  and  what  title  and  interest  in  the 
same ;  and  upon  this  question  we  have  now  to  give  judg- 
ment. 

For  the  defendants  it  was  contended  as  a  matter  of  law 
that  tlie  sale  by  the  Sheriff  passed  no  interest  whatever  in 
the  family  property ;  for  'that  even  if  it  had  been  an  aliena- 
tion by  Ayyasvami  himself  without  the  consent  of  his  co- 
parceners, such  alienation  would  have  been  void  and  inopera- 
tive even  to  the  extent  of  his  own  share ;  and  this  being 
a  sale  upon  an  execution  in  an  action  of  damages  for  a  tort 
was  put  as  an  afortioiH  case.  But  we  are  of  opinion  that 
Ayyasvfimi  might  have  made  a  valid  alienation  of  his  share 

{a)  Mad.  S.  Dec.  1860,  p.  17.  (b)  Mad.  S.  Dec.  1860  p,  67. 

{c)  Mad,  S.  Dec.  1859,  p.  270. 
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1858.  and  interest  in  the  property,  and  that  it  passed  under  tb© 
^^''\^\l'^  sale  in  execution  by  the  Sheriff.  As  regards  the  sup- 
of  1868.  posed  distinction  where,  as  in  the  present  case,  the  execu- 
tion is  for  damages  for  a  tort,  we  think  that  the  damages 
and  costs  recovered  constitute  a  judgment-debt,  and  the  right 
of  the  execution-creditor  thereunder,  is  the  same  as  upon 
any  other  judgment  for  the  payment  of  money.  To  hold 
differently  in  tliis  case  would  be  in  effect  to  declare  the 
pecuniary  immunity  of  all  members  of  undivided  Hindii 
families  not  possessing  self-acquired  property  for  any  wrong* 
however  great,  which  they  may  commit. 

Mr.  Mayne,  however,  mainly  relied  upon  the  general 
ground  that  no  alienation  by  a  member  of  an  undivided 
Hindii  family  without  the  consent  of  his  co-parceners  can 
bind  even  his  own  share  ;  and  he  asked  our  consideration  of 
several  decisions  of  the  late  §adr  Court  upon  this  subject 
It  was  not  disputed  that  the  course  of  decision  in  the  late 
Supreme  Court  since  at  least  the  case  of  Bamasawmy  v. 
8a8hackella(a),  and  the  opinion  expressed  by  Mr.  Colebrooke 
in  his  observations  upon  that  csise(bj,  supported  the  validity 

(a)  2  Strange  N.  C.  ed.  1827,  p.  74. 

(b)  "  Oo  tiie  subject  of  the  question  which  you  had  lately  before  you, 
I  entirely  agree  with  you  that  a  mortgage  (sale  or  gift)  by  one  of  seyeral 

i'oint  owners,  without  the  consent  of  the  rest,  is  invalid  for  other's  shares. 
!n  Bengal  law,  it  is  clear  that  it  is  good  for  his  own  share,  and  for  his 
only,  in  the  other  provinces,  it  is  as  clear  that  the  act  is  invalid,  as  it 
concerns  other's  shares ;  and  the  only  doubt,  which  the  subtlety  of  Hindu 
reasoning  might  raise,  would  be,  whether  it  be  maintainable  even  for  bis 
own  share,  of  undivided  property.  On  the  two  first  points,  then,  as  stated 
by  you,  the  law  is,  undoubtedly,  as  you  have  viewed  it.  On  the  third 
point,  I  take  the  law  to  be,  that  the  consent  of  the  sharers,  express  or 
implied,  is  indispensable  to  a  valid  alienation  of  joint  property,  beyond  the 
Qhare  of  the  actual  aliener ;  and  that  an  unauthorized  alienation  by  one 
of  the  sharers  is  invalid,  beyond  the  aliener's  share,  as  against  the  alienees. 
But  consent  is  implied,  and  may  be  presumed  in  many  cases,  and  under  a 
variety  of  circumstances,  especially  where  the  management  of  the  joint 
property,  entrusted  to  the  part-owner  who  disposes|  of  it,  did  suppose  a 
power  of  disposal;  or,  where  be  was  the  only  ostensible  and  avowed 
owner ;  and  generally,  when  the  acts,  or  even  the  silence  of  the  other 
sharers  have  given  him  a  credit,  and  the  alienee  had  not  notice(r).  I  can- 
not refer  you  to  authority,  beyond  the  passages  to  which  you  have  already 
adverted,  for  this  position.  I  rather  consider  it  to  be  a  point  of  evidence, 
what  shall  suffice  to  raise  the  presumption  of  consent  or  acquiescence,  than 
a  matter  on  which  the  Hindu  law  has  pronounced  specifically  :  and  1  do 
not  recollect  any  passage  more  express  than  those  to  which  jou  .have  re- 
ferred, showing  that  the  alienation  is  invalid  as  against  the  ahenee. 

The  case  of  Prannath  v.  CalUhunker  {d)  to  which  you  refer,  was,  I 
conceive,  determined  on  the  ground  of  implied  consent ;  the  land  being  an- 
swerable for  the  revenue  which  the  managing  owner  had  engaged  on  (he  part 
of  himself  and  sharers  ;  besides  other  pectuiar  circumstances  in  the  case." 

ic)  See  case  of  Comarah  Pillay  v.  Permal  P.  and  others. 

(d)  RepertQ  ia  Suddcr  JdavitU,  ^rii^c/,  preriously  to  1805,  p.  40, 51. 


Vl'RASVA'MI  GRA'MI«I  U   AYYASVA'MI  GRA'MLSri.  475 

of  such  an  alienation  to  the  extent  of  the  alienor's  own       1864. 
■hare :  nor  that  the  same  rule  of  law  prevails  in  Bengal,  q  ^  ^^  279 
But  it  was  said  that  there  is  a  foundation  for  the  rule  in      of^^^» 
Bengal  which  does  not  exist  according  to  the  EUnd6  law 
applicable  to  Madras,  for  that  in  Bengal  the  share  of  each 
parcener  is  treated  as  separate  even  before  partition,  though 
unascertained 

In  support  of  this  the  31st  section  of  the  second  chap- 
ter of  the  Ddya  Bhdga  was  referred  to.  But  that  section 
appears  to  be  a  quotation  from  N&rada,  and  according  to  Mr. 
Colebrooke's  note  to  the  passage  it  is  otherwise  interpreted  by 
different  compilers,  and  is  generally  understood  as  declaring 
the  separate  and  independent  right  of  co-heirs  who  have  made 
a  partition ;  and  certainly  the  language  of  the  passage  itself 
refers  to  a  condition  of  separation  to  some  extent.  But  we 
do  find  in  chap.  11,  sec.  1,  §  26,  on  the  widow's  right  of  succes- 
sion, that  the  author,  in  the  course  of  a  discussion  upon  the 
contradictory  statements  of  text- writers  and  commentators, 
makes  the  observation  that  ''  it  is  not  true  that,  in  the  in- 
stance of  re-union  [and  of  a  subsisting  coparcenery]  what 
belongs  to  one  appertains  also  to  the  other  parcener.  But 
the  property  is  referred  severally  to  unascertained  portions 
of  the  aggregate.  Both  parceners  have  not  a  proprie- 
tary right  to  the  whole."  This  observation,  however, 
is  used  only  in  reply  to  the  argument,  that  the  prefera- 
ble right  of  the  surviving  parceners  may  be  deduced  by 
inference  from  the  fiwt  that  "the  same  goods,  which  ap- 
pertain to  one  brother,  belong  to  another  likewise,"  and  that 
*•  when  the  right  of  one  ceases  by  his  demise,  those  goods 
belong  exclusively  to  the  survivor,  since  his  ownership  is 
not  divested."  But  according  to  both  schools  of  Hindd  law 
the  right  of  survivorship  is  not  absolute,  and  the  undivided 
share,  according  to  both,  descends  to  his  sons ;  and  it  seems 
to  us  that  the  real  ground  upon  which  the  widow's  right  of 
succession  is  placed  in  the  Ddya  Bhdga  is  the  authority  of 
Vrihaspati,  who  says  that  "  a  wife  is  declared  by  the  wise  to 
be  half  the  body  of  her  husband,  equally  sharing  the  fruit 
of  pure  and  impure  acts.  Of  him  whose  wife  is  not  deceas- 
ed half  the  body  survives."  Adding  by  way  of  question 
*'  How  then  should  another  take  his  property  while  half  his 
person  is  alive  ?"   So  that  ihk  right  in  tinith  rests  upon  the 
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1868.  oneness  of  husband  and  wife,  and  not  upon  the  existence  of 
0,&  No.  179'  ^  separate  estate  and  interest  of  the  husband  in  the  pro- 
0/1 868.  perty  during  his  life.  Such  a  separate  estate  as  a  matter  of 
inference  might  be  deduced  as  well  from  the  descent  of  the 
father's  undivided  share  to  sons,  which  is  common  to  both 
schools  of  law,  as  from  its  descent  to  his  widow,  which  is 
peculiar  to  the  Bengal  school.  It  is  further  to  be  observed 
that  whatever  distinction  there  exists  in  this  respect  was 
certainly  present  to  the  minds  of  Mr.  Colebrooke  and  of  the 
Judges  who  decided  the  cases  above  referred  to. 

It  only  remains  for  us  to  notice  the  Sadr  Court  deci- 
sions to  which  our  attention  was  called.  We  have  looked 
at  these  cases,  seven  in  number,  and  we  find  that  three 
of  them  expressly  decide  that  one  of  several  co-parceners 
may  bind  his  own  share  by  alienation  and  that  it  is 
liable  for  his  individual  debt.  These  are  the  decisions  to 
be  found  at  p.  222  of  the  reports  for  1853,  at  p.  235  of 
reports  of  1855  and  at  p.  247  of  the  reports  for  1860, 
which  is  the  latest  case.  There  are,  however,  in  the  volume 
for  1860,  two  decisions  in  which  the  contrary  is  held.  One 
of  these,  at  page  67,  is  rested  upon  the  authority  of  the 
other  at  p.  17,  and  that  again  is  rested  upon  the  authority 
of  the  decision  at  p.  270  of  the  reports  of  1859.  Looking 
at  that  case  it  does  not  seem  to  go  the  length  supposed  in 
the  two  last  mentioned  cases :  for  the  judgment  in  terms 
recognizes  the  power  of  the  co-parcener  to  confer  upon  the 
purchaser  a  right  to  what  might  eventually  Ml  to  his  share 
at  division,  and  the  suit  being  for  the  recovery  of  a  specific 
portion  of  property  upon  an  alleged  division,  which  was 
disbelieved,  appears  to  have  been  properly  dismissed.  As  to 
the  decision  at  p.  215  of  the  reports  for  1854,  we  need  only  say 
that  the  court  appears  to  have  proceeded  upon  the  ground 
that  the  managing  member  having  the  control  of  the  family 
property  in  his  own  hands  could  not  proceed  by  suit  and 
process  to  enforce  his  individual  claim  against  the  property. 

We  see  nothing  in  these  decisions  that  materially 
conflicts  with  (and  some  of  them  support)  the  opinion 
we  have  above  expressed,  and  Sir  Thos.  Strange  iu  the 
first  volume  of  his  work  of  authority,  at  p.  202,  express- 
ly says  I'that  in  favour  of  ^  bond  fide  alienee  of  un- 
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divided  property,  where  the  sale  or  mortgage  could  not  be  1863. 
sustained  as  against  the  family,  atich  amends  as  it  could  q  g^  ^^^  ^y'^ 
afford  would  be  due  out  of  the  share  of  him  with  whom  he  had  of^^^^-  , 
dealt,  and  for  this  purpose  a  court  would  be  warranted  in 
enforcing  a  partition."  What  the  purchaser  or  execution  cre- 
ditor of  the  co-parcener  is  entitled  to  is  the  share  to  which 
if  a  partition  took  place  the  co-parcener  himself  would 
be  individually  entitled,  the  amount  of  such  share  of  course 
depending  upon  the  state  of  the  family.  In  this  case  there 
appear  to  be  two  brothers  and  a  step-mother,  and  the  share 
of  each  brother  is  a  moiety.  There  is  no  evidence  of  Ayya- 
svimi's  having  sons.  K  he  had,  they  would  no  doubt  be 
entitled  to  shares  in  their  fieither's  moiety,  and  so  the  pro- 
perty available  for  the  plaintiff  would  to  the  extent  of  their 
shares  be  reduced  ;  and  except  in  this  way  the  existence  of 
sons  would  not,  we  think,  affect  the  plaintiff's  right.  Having 
then  established  his  right  to  an  undivided  moiety  subject 
to  a  charge  for  maintenance,  we  might,  as  in  an  action  of 
ejectment  in  the  late  Supreme  Court,  have  decreed  to  the 
plaintiff  possession  of  the  undivided  moiety  in  both  the 
houses,  but  for  the  mortgage  that  has  been  proved  under 
the  third  issue ;  although  further  proceedings  should  be  neces- 
sary in  order  to  realize  to  the  plaintiff  the  actual  enjoyment 
of  the  moiety.  In  suits  under  the  Civil  Procedure  Code,  the 
court  is  certainly  bound  to  take  into  consideration  all  the 
rights  of  the  parties  to  the  suit,  whether  legal  or  equitable, 
and  by  its  decree  to  give  effect  to  those  rights  as  far  as  pos- 
sible ;  but  we  think  that  the  court  should  confine  itself  to 
granting  such  relief  as  is  prayed  by  the  plaint.  In  the  pre- 
sent caae  therefore,  as  the  suit  is  simply  for  the  recovery  of 
possession,  and  as  there  was  at  the  time  of  the  sale  by  the 
sheriff  and  at  the  institution  of  the  suit  a  valid  subsisting 
mortgage  of  the  house  No.  82,  entitling  the  mortgagee  to 
possession,  the  court  can  only  decree  to  the  plaintiff  the 
right  to  possession  of  Ayyasv6,mi's  share  in  the  house  No.  83. 

The  plaintiff  is  to  have  the  costs  of  the  second  issue, 
to  be  paid  him  by  the  first,  third  and  fourth  defendants. 
The  plaintiff  will  pay  all  the  defendants  their  general  cost9 
of  suit. 
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appellate  SurfeHtetion  (6) 

Regular  Appeal  No.  45  of  lS6Z(b). 

Pajtbaita'  Te'laver  and  another Appellanta. 

PiTLi  Te'laver  and  others Respondents, 

The  Hindd  law  independently  of  special  usage  or  custom  does  not 
make  illegitimacT  an  absolute  disqualification  for  caste  so  as  to  affect  in 
the  relations  of  life  not  only  the  bastard,  but  also  his  legitimate  children. 

A  Hindu  of  a  caste  governed  by  the  9&stras  may  contract  a  valid 
marriage  with  the  daughter  of  a  bastard. 

Semble  a  9udra  need  not  marry  a  wife  of  the  same  sect  or  caate  with 
himself. 

The  Hindu,  unlike  the  English,  law  recognixel  a  bastard's  relation  to 
his  father  and  family. 

By  birth  and  without  any  form  of  legitimation  bastards  of  the  thne 
twice-born  classes  are  now  regognized  aa  members  of  their  father's  family 
and  have  a  right  to  maintenance. 

In  the  case  of  ^*tidras  the  law  has  been  and  atill  is  that  bastards  suc- 
ceed their  father  by  right  of  inheritance. 

The  presumption  of  Icgitimacv  where  there  has  been  opportunity  for 
sexual  intercourse  is  not  irrebuttable. 

1868.       rilHIS  was  a  regular  appeal  from  the  decree  of  J.  H.  Ooldie, 
R  ^^No  45  *^®  ^^^  Judge  of  Tinnevelly,  in  Original  Suit  No.  6 

'^/'l868.     of  1859. 

This  suit  was  brought  to  recover  possession  of  the  zamfn- 
d^{  estate  of  T^avehkottai  from  the  original  defendant,  who 
claimed  to  be  entitled  to  the  estate  as  the  undivided  brother 
and  heir  of  the  late  zamind&r  Indiran  R&masv&mi  T^aver. 
The  zamind&ri  is  one  which  descends  according  to  the  rule 
of  primogeniture,  and  the  right  of  the  plaintiffs  to  recover 
depended  upon  the  proof  and  validity  of  the  title  of  the  first 
plaintiff,  as  the  only  legitimate  son  of  the  late  zamlnd&r  by 
his  second  wife  (the  second  plaintiflf) ;  his  first  wife  having, 
as  alleged  by  the  plaintiffs,  borne  him  no  issue,  and  been  put 
away  for  improper  conduct,  and  having  afterwards  married 
a  second  husband  by  whom  she  had  a  son.  The  original 
defendant  set  up  in  answer  that  the  family  of  the  second 
plaintiff  was  of  a  low  and  inferior  caste  to  that  of  his  deceased 

fa)  Present  Scotland,  G.  J.  and  Holloway,  J. 

(b)  The  judgments  in  this  appeal  were  not  received  by  the  Reporter 
until  long  after  the  reports  of  the  other  cases  heard  in  August  1803  had 
beeu  printed  off. 
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brother,  and  that  the  females  of  it  had  been  living  in  concu-       ^3^3 
binage  without  lawful  marriage ;  that  the  father  of  the  second  ^^^.^A--^ 
plaintiff  was  illegitimate  and  the  second  plaintiff  consequent-  ^  ^  m3^* 
ly  was  of  no  caste,  and  that  by  Hindti  law  a  marriage  neither 
did  nor  could  take  place.     But  he  admitted  the  marriage  of 
his  brother  to  the  woman  stated  by  the  plaintiff  to  be  his 
wife,  and  stated  that  she  was  divorced  for  want  of  chastity 
and  bore  no  issue  to  his  brother.     By  order  of  the  lower 
court,  the  son  of  the  first  wife  and  his  grandmother  as  guar- 
dian (his  mother  being  dead)  were  made  supplemental  de-  ' 
fendants.    Their  answers  contained  a  similar  denial  of  the 
plaintiff's  title  and  asserted  that  the  imputations  of  frail 
conduct  on  the  part  of  the  first  wife  and  that  she  was  put 
away  and  married  again,  were  false,  and  claimed  that  her  son 
was  entitled  as  heir. 

The  Civil  Judge  was  of  opinion  that  the  families  of  the 
late  zamindltr  and  the  second  plaintiff  were  of  the  same 
caste,  and  that  a  marriage  in  fact  according  to  Hind& 
usage  had  taken  place  with  the  second  plaintiff:  that  she 
afterwards  lived  with  the  zaminddr  and  was  in  all  res- 
pects treated  as  his  wife  and  that  the  first  plaintifi*  was 
the  issue  of  their  union.  But  he  decided,  acting  upon  the 
authority  of  two  opinions  of  the  pandits  of  the  late  l^adr 
Court^a/  that  in  law  there  was  no  valid  marriage  on  the  giound 
that,  as  the  &ther  of  the  second  plaintiff  was  illegitimate,  she 
was  a  person  of  no  caste  ;  and  that  by  Hindu  law  it  was  not 

(«)  Question  submitted  by  the  Civil  Court  o/Tinnevellf  to  the  Paiiiiits  of  tfte 
Sadr  Court. 

Ut  Question, — Does  the  HindCi  Law  prohibit  the  marriage  of  a  Hindu 
with  a  woman  of  his  own  caste  whose  father  was  illegitimate,  and  is  such 
marriage  valid  or  invalid  under  the  Hindti  Law  ? 

f^d  Question,— 1a  the  marriage  of  a  Hindti  of  the  MArsivax(b)  caste  with 
a  female  of  the  Parivara  caste  legal  under  the  Hindu  Law  P 

(Signed)  J.  H.  Goldds,  Of^,  Civil  Judge. 
8th  January  1861. 

(True  copy.) 

J.  D.  G0LDIK6HAM,  Aetii^  Civil  Judge, 

Answer  of  the  Pofffits  cfthe  Sadr  Cowt, 

The  Hindu  Law  not  onl^  directs  a  man  to  espouse  a  wife  of  the  same 
class  with  bimse)f»  but  likewise  forbids  him  to  marry  a  female  devoid  of 
caste  or  race.  The  child,  male  or  female,  begotten  by  him  of  his  lawfully 
wedded  wife  of  the  same  class  with  himself,  of  course  belongs  to  the  class 
of  its  parents.  The  son  of  a  kept  woman  being  one,  not  so  begotten,  can- 
not claim  the  class  of  his  mother  or  father,  ana  his  daughter,  destitute  as 
she  is  of  caste^  caonot  be  considered  by  a  Hindu  as  a  ''  woman  of  his  own 

(d)  to/Dsy/r, 

0!l 
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1863.       competent  to  the  late  zamind&r,  who  was  of  a  caste  governed 
k  T*lo,  45   ^y  *^®  54strafl,  to  contract  a  legal  marriage  with  her.    A  de- 
^  1868.     cree  accordingly^  was  given  against  the   right  of  the  first 
plaintiff.     Against  this  decree  the  plaintiffs  appealed. 

Sadagdpdchdrlu  (with  him  Tvnmial&chAnydr),  for  the 
appellants,  the  plaintiffii. 

caste."    The  marriage  of  a  Hinda  of  caste  with  such  woman  seems  £rom 
the  above  law  to  be  forbidden ;  and  it  is  not,  therefore,  valid. 

2.  If  the  "  Maravar  caste"  and  "  Parivara  caste"  be  similar  in  their 
manners,  the  marrii^  of  a  Hindfii  of  Maravar  caste  with  a  female  of  the 
Parivara  caste  would  be  valid,  as  being  in  accordance  with  the  Hindu 
law.  If  they  be  dissimilar,  and  if  the  "  Parivara  caste"  be  inferior  to 
the  "  Maraver  caste,"  such  marriage  would  not  be  valid  under  the  Hindtl 
law.  If  such  marriage  be  however  sanctioned  by  the  custom  of  the  said 
castes,  then  it  would  be  good  under  such  cnstom. 

Juthmfy. 

Yaidyan&tha  Dikshittyam :  Mano. — *'  Let  the  twice-born  man  cs- 
"  pouse  a' wife  of  the  same  class  with  himself,  and  endued  with  marks  of 
"  excellence."  Vjdsa.— "  A  girl,  destitute  of  relations,  or  caste,  or  bom 
"  on  the  day  of  R6hinf,"  that  is  when  the  moon  is  in  the  fourth  of  the 
lunar  mansions,  or  devoid  of  race,  must  be  rejected." 

(Signed)  Appanaqa'strt',  Senior  FaiiiU,  S.  C, 
(    „    )  K.  G6pa'la9a'stei',  Junior  FaniU^  S.  C. 
I9th  January  1861. 

Question  submitted  6y  the  dvii  Court  of  TinneveUy  to  the  Pandits  of  the  Sa4ir 
Court. 

The  Pandits  of  the  Sadr  Court  are  reauested  to  state,  with  reference 
to  the  replv  ^iven  by  them  on  the  ]9tb  ultimo,  in  regard  to  the  legality 
under  the  Hindti  Law  of  a  marriage  contracted  by  a  Hinda  with  a  female 
of  his  own  caste,  whose  father  was  illegitimate,  whether  Hindus  of  all 
castes  are  bound  by  the  said  law,  and  whether  in  particular  it  applies  to  a 
Hindu  of  the  "  Maravar  caste."  The  Question  has  been  again  put  be- 
cause the  Pandits  are  stated  in  Stranee's  Manual  of  Hindfi  Law,  page  10, 
to  have  decla^d  on  the  26tb  June  1854  that  among  the  lower  classes  of 
9^draa,  marriage  with  females,  wbo  have  lived  in  concubinage,  is  allowed. 
A  copy  of  the  question  put  to  the  Pandits  on  the  point  above  referred  to 
and  the  reply  given  by  them  is  herewith  forwarded. 

(Signed)  J.  H.  Goldie,  Qfjgf.  Civil  Judge. 
5th  February  1861. 

(True  copy.) 

J.  D.  60LDINGHA.U,  Acting  dvii  Judge. 

Answer  oftke  Panfife  of  the  Sadr  Court, 

Our  answer  dated  the  19th  ultimo,  was  intended  to  show  that  the 
law  therein  set  forth  applies  to  flindtis  of  aU  classes,  wbo  are  within  the 
pale  of  caste.  The  said  law  therefore  binds  all  the  Hindus  who  conform 
to  the  Qastras,  but  not  those  of  inferior  caste,  who  depart  from  them. 

The  said  law  would  likewise  bind  the  Maravar  caste,  onlj  if  it  be 
governed  by  the  ^astras  in  all  its  acta^  but  not  otherwise.  It  is  for  this 
reason  that  we  have  stated  in  our  foqner  answer  that  the  marriage  re- 
ferred to  in  the  question  would  be  good  under  the  custom  of  the  said  cast«» 

Tlie  answer  of  the  26th  June  1854,  referred  to  in  Strange's  Mamualof 
Hindi  Law,  applies  to  9adras  of  inferior  castes,  who  depart  from  the  pre- 
cepts of  the  Hindu  law. 

(Signed)  Appaka9a'stki',  Senior  Pandit  S.  C. 
(     „     )  K.  GoPA'LAqA'sTBi',  Junior  PandU  S.  C. 
16th  February  1861. 
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Branson,  for  the  first  respondent,  the  defendant.  1863. 

Juffust  8. 

Ritchie,  for  the  second  and  third  respondents,  the  sup-  ^  ^-  ^o.  45 
plemental  defendants.  — '■ '—' 

The  argument  turned  chiefly  on  the  evidence  as  to  the 
legitimacy  of  the  first  plaintifi! 

The  Court  took  time  to  consider  and  the  Chief  Justice 
delivered  an  elaborate  judgment  in  which,  after  minutely 
analysing  the  evidence,  his  Lordship  stated  that  the  Court 
had  come  upon  the  first  point  to  the  conclusion  that  a  mar- 
riage in  &ici  did  take  place,  and  that  the  second  plaintifi*  was 
not  taken  to  live  with  the  deceased  as  his  concubine. 

His  Lordship  then  proceeded  thus : 

The  next  point  is  the  objection  raised  to  the  validity  of 
the  marriage  on  the  ground  of  caste.  The  case  presented  by 
the  defendant  is  that  the  second  plaintiff's  father  is  shown 
to  have  been  the  son  of  the  zamind^  of  Pambtili  by  a  con- 
cubine of  an  inferior  caste,  and  the  second  plaintiff*  therefore 
of  no  caste.  The  point  might  perhaps  be  disposed  of  on  the 
ground  of  the  insufficiency  of  the  evidence  to  establish  the 
alleged  illegitimacy :  but  as  the  decree  of  the  Civil  Court 
rests  upon  the  legal  effect  of  the  illegitimacy,  we  will,  as- 
suming it  proved,  express  our  opinion  as  to  whether  it  was 
in  Hind^  law  a  disqualification  invalidating  the  marriage. 
What  the  Civil  Court  appears  upon  the  authority  of  the 
pandit  s  opinions  to  have  decided,  and  the  defendant  has  con- 
tended is,  that  illegitimacy  of  the  fsither  placed  him  without 
the  pale  of  the  caste  of  his  parents  and  consequently  his 
daughter  (the  second  plaintiff)  was  destitute  of  caste  ;  and 
that  a  valid  marriage  could  not  take  place  between  the  late 
zamindar  (he  being  of  a  caste  that  conformed  to  the  9&9tra3) 
and  a  woman  of  no  caste. 

In  the  view  I  take  of  the  law  it  is  unnecessary  to  make 
a  distinction  somewhat  refined,  and  which  would  at  all  times 
be  very  difficult  to  ascertain,  between  a  caste  of  ^tidras  con- 
forming in  all  respects  to  the  9dstras,  and  one  that  did  not 
so  conform,  as  was  pointed  out  with  some  effect  to  be  the 
case  with  the  caste  of  the  late  zamfnd^r.  There  appears  to 
be  no  satis£ai<;tory  ground  for  the  proposition  that  as  respects 
either  caste,  the  Hind6  law,  independently  of  special  usage 
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jif^usi  8.     or  castom,  makes  illegitimacy  an  absolute  disqualification  for 
*■  ^,^i' ^^  caste,  so  as  to  affect  in  the  relations  of  life  not  only  the  per- 

Of  \ov»i. 

son  who  is  illegitimate,  but  also  his  legitimate  children. 
Nothing  in  the  way  of  authority,  except  the  detached  passage 
referred  to  by  the  pandits,  has  been  adduced  and  that  passage 
standing  alone  cannot  be  accepted  as  an  authority  to  that 
extent.     It  has  been  taken,  we  find,  from  amongst  several 
other  merely  directory  passages  on  the  subject  of  personal 
appearance  and  form  to  be  found  in  the  work  of  Vaidyan&tha 
on  marriage,  and  does  not  appear  to  have  any  specific  or  par- 
ticular application.     I  am,  further,  not  aware  that  any  au- 
thority can  be  foimd  for  the  proposition  ;  and  in  principle  and 
reason,  looking  to  the  rights  of  property  possessed  by  illegi- 
timate persons,  the  law  would  appear  to  be  otherwise.    The 
Hindi!  law  does  not,  like  the  English  law,  consider  an  illegi- 
timate person  quasi  nvlliua  fiUus.    It  recognizes  his  rela- 
tionship to  his  father  and  family  and  secures  him  substantial 
rights.    Under  the  ancient  law  it  seems  that  at  one  time  in 
the  case  of  the  three  superior  or  "  regenerate  tribes*'  sons  not 
bom  in  lawful  marriage  had  rights  of  inheritance  subsidiary 
to  the  "  Aurasa,"  or  son  by  a  lawful  wife,  and  could  perform 
obsequiea  Manu  chap.  9  9I.  1 59, 160, 180 :  Mitdkshardy  chap. 
1  sec.  11 ;  2  Strangers  H.  i,  194-211 ;  and  although  this  as  a 
general  law  applicable  to  those  tribes,  has,  in  respect  of  inherit- 
.   ance,  become  obsolete ;  yet  it  is  dear  law  at  the  present  day 
that  by  birth  and  without  any  form  of  legitimation,  illegiti- 
mate children  of  those  tribes  are  recognized  as  membere  of 
their  fiEkther's  family  and  have  a  right  to  maintenance.    It  is 
also  equally  clear  that  in  the  case  of  Qiidras  the  law  has  been 
and  still  is  that  illegitimate  children  succeed  their  &ther  by 
right  of  inheritance.  Mitdkakard,  chap.  1  sec.  12 :  Strcmge's 
H.  X.  1 132.  Whilstsuchis  the  law  as  to  family  statusandrights 
of  an  illegitimate  child,  it  would  be  anomalous  and  inconsis- 
tent that  illegitimacy  should  be  declared  to  be  a  taint  and  dis- 
qualification for  the  membership  of  caste  in  the  individual 
and  his  children.     Further,  so  to  decide  in  this  case,  would  ia 
effect  be  giving  to  illegitimacy  as  a  disqualification  an  opera- 
tion which  it  would  be  contrary  to  the  spirit,  if  not  the  let- 
ter, of  legislative  enactment  (see  Act  No.  XXI  of  1850)  to  allow 
to  degradation  from  caste.     For  these  reasons  I  think  tliat, 
assuming  the  illegitimacy  of  her  father,  the  second  plaintiff 
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was  not  placed  in  a  different  position  as  regards  marriage,       1863. 
from  that  in  which  she  would  otherwise  have  stood ;  and  j^  ^  j^^  ^'5 
apart  from  this  question  of  illegitimacy,  the  evidence  as  al-      <^f  ^868. 
ready  observed,  shows  that  the  parties  were  of  different 
divisions  of  the  same  Maravar  caste.     I  am  consequently 
of   opinion  that  the   marriage  was    valid,    and    the  first 
plaintiff  therefore  the  legitimate  son  of  the  late  zamindar. 

It  is  not,  however,  to  be  understood  that  supposing  the 
late  zamind&r  and  the  second  plaintiff  had  been  of  different 
castes  the  marriage  would  in  my  opinion  have  been  invalid. 
The  general  law  applicable  to  all  the  classes  or  tribes,  does 
not  seem  opposed  to  marriage  between  individuals  of  different 
sects  or  divisions  of  the  same  class  or  tribe,  and  even  as  re- 
gards the  maniage  between  individuals  of  a  different  class 
or  tribe  the  law  appears  to  be  no  more  than  directory. 
Although  it  recommends  and  inculcates  a  marriage  with  a 
woman  of  equal  class  as  a  preferable  description,  yet  the 
marriage  of  a  man  with  a  woman  of  a  lower  class  or  tribe 
than  himself,  appears  not  to  be  an  invalid  marriage  render- 
ing the  issue  illegitimate.  Manv.  chap.  3  9I.  12  et  aeq: 
Mitdkah,  chap.  1  sec.  11  cl.  2  and  note :  1  Strange* a  H.  L.  p. 
40.  Accorfiing  to  this  view  of  the  law,  there  being  no  proof 
of  special  custom  or  usage,  the  marriage  would  be  valid  even 
though  the  parties  had  been  of  different  sects  or  caste-divi- 
sions of  the  fourth  or  Q^dra  class. 

Our  opinion  being  in  favour  of  the  first  plaintifi^s  legiti- 
macy it  becomes  necessary  to  determine  whether  the'alleged 
heirship  of  the  first  supplemental  defendant  is  well  founded, 
for  if  so,  he  would  be  entitled  to  succeed,  and  the  first  plaintiff 
would  fail  in  making  out  his  title,  and  here  the  question  of 
legitimacy  depends  upon  paternity.  [His  Lordship  here 
analysed  the  evidence  on  this  point  and  continued  thus :] 
The  conclusion,  then,  to  which  I  am  brought  is  that  the 
presumption  arising  from  the  fact  of  the  first  supplemental 
defendant's  birth  after  his  mother's  marriage  with  the  late 
zaminddr  has  been  rebutted,  and  his  legitimacy  disproved. 

It  becomes  unnecessary  to  say  anything  as  to  the  right 
of  the  first  plaintiff  to  succeed  to  the  zamindari  tliough  ille- 
gitimate. The  point,  however,  is  not  one  upon  which  any 
doubt  would  probably  be  found  to  exist.  Upon  the  whole 
then,  the  appellant  (the  plaintiff)  is  entitled  to  judgment. 
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1863.       and  the  decree  of  the  Court,  will  be,  reversing  the  decree  of 
ie.  T^b  45   ^^^  Civil  Court  with  costs,  that  the  first  plaintiff  is  the  legiti- 
-    ^1868.     mate  son  of  the  late  zaminddr  and  entitled  to  succeed  to  the 
possession  of  the  zamfndari. 

HoLLOWAY,  J. : — I  have  never  entertained  the  least 
doubt  that  the  argument  for  the  invalidity  of  the  marriage, 
drawn  from  the  alleged  illegitimacy  of  the  woman's  father,  is 
altogether  imsound. 

That  the  son  of  a  ^6dra  and  of  a  woman,  between  whom 
there  has  been  no  formal  ceremony  of  marriage,  inherits  to 
the  ^Mra,  is  clearly  shown  by  the  authorities  quoted  at  page 
49  of  the  seventh  volume  of  Moore's  Indian  AppeaLs^aj ;  and 
the  deciaum  of  the  Judicial  Committee  that  the  ill^timate 
son  of  a  Kshatriya  could  not  inherit  went  precisely  upon  the 
ground  that  the  father  was  one  of  the  twice-born  tribes. 
The  whole  tenor  of  the  judgment  shews  that  if  the  father 
had  been  a  Qtidra,  the  son's  right  to  inherit  would  have 
been  unquestionable.  It  follows  that  the  illegitimate  son  of 
a  9^di^  ^  i^ot  an  out-caste. 

Moreover,  it  is  not  invalid  if  it  took  place,  because  of 
the  difference  of  dass.  The  opinion  of  the  pan^iifi  is,  as 
usual,  vague  and  unsatis£Bu:tory.  As  the  twice-born  man  is 
instructed  to  marry  a  wife  of  the  same  dass  with  himself, 
the  reasonable  inference  is  that  upon  one  not  tMrice-bom, 
the  precept  is  not  binding. 

Further,  I  am  clearly  of  opinion  that  the  classes  spoken 
of  are  the  four  classes  recognized  by  Manu,  and  not  the  infinite 
sub-divisions  of  these  classes,  introduced  in  the  progress  of 
time.  I  think,  therefore,  that  being  a  (}{idra.  the  woman  was 
of  the  same  class  in  the  sense  of  the  authority  quoted. 

The  argument  that,  because  the  parties  went  through 
an  imnecessary  religious  ceremony,  a  marriage  which  would, 
if  the  ceremony  had  been  omitted,  have  been  valid,  has 
by  it  been  rendered  invalid,  seems  to  me  to  have  nothing 
in  reason  to  support  it. 

That  there  was  a  ceremony  which,  if  no  disability  ex- 
isted, would  have  produced  a  valid  marriage,  the  Civil  Judge 

(tf)  Sir  Wm.  Macnaghtcn's  Hindti  Law  I,  p.  18,  II,  p.  15  n.  Miidisia- 
rrt  ch.  I,  sec.  12 :  D<fya  Bhdga  p.  151 :  Daitaka  ^(mdnsd  sec.  IJ,  cl.  26 : 
J)aitaka  Chandrikd^^o.  V.  cl.  30 :  3  Coleb.  Dig.  cl.  XXIV,  p.  143 :  Strange's 
Hindu  Law,  i.  69-132;  ii.  168;  Vencataram  v.  Vencata  Lutchmee  UmmaU, 
2  Stn  Notes  of  Cases,  305. 
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seems  to  have  believed.     The  oral  evidence  is  supported  by        186$. 
the  treatment  of  the  woman  by  the  late  zamfndir,  her  ^^J*^^  ^^ 
lengthened  residence  with  him  and  his  own  unquestionable     ^\^^z. 
declaration.    The  utter  worthlessness  of  the  evidence  on  the 
other  side  has  been  sufficiently  shewn. 

The  only  real  difficulty  in  the  case  has  arisen  from  the 
conflicting  claim  of  the  supplemental  defendants,  one  the 
separated  wife  of  the  zamfnd&r  and  the  other  her  son.  The 
presumption  of  legitimacy,  where  there  has  been  opportu- 
nity for  sexual  intercourse,  was  at  one  time  pushed  by  the 
English  Courts  to,  if  not  beyond,  the  verge  of  absiutiity. 
The  law  as  laid  down  in  a  case  of  the  very  higllest  au- 
thority^a^  now  is  that  it  is  not  an  irrebuttable  presumption  of 
law ;  but  that  it  may,  like  other  presumptions,  be  rebutted 
either  by  direct  evidence  or  by  contrary  presumptions.  It 
was  also  held,  following  a  dictum  of  Lord  Eldon,  that  the 
conduct  of  the  parties  and  their  treatment  of  the  child  are 
admissible  and  most  material  evidence  upon  the  question. 

In  this  case,  as  in  that,  there  is  evidence  on  the  whole 
satisfactory  that  the  woman  was  cohabiting  with  another 
man,  and  there  is  evidence,  which  I  believe  to  be  true,  that 
she  was  actually  married  to  another  man.  Here  also  there 
is  the  circumstance  that  the  birth  was  not  communicated  to 
the  person  now  asserted  to  be  the  fSstther.  Here,  as  there, 
the  rights  to  a  valuable  property  were  imperilled  by  the 
reticence ;  and  looking  at  the  fanatical  love  of  male  offspring 
in  a  EQndii  and  particularly  in  a  Hindti  zamind&r,  it  is  cer- 
tain, that  how  guilty  soever  the  mother,  he  would  have 
claimed  the  child.  The  mother,  too,  knowing  the  valuable 
property  involved,  would  have  taken  care  that  her  connexion 
and  that  of  her  son  with  it  should  not  be  severed.  Prim& 
facie  there  is  of  course  no  reason  for  crediting  either  set  of 
witnesses ;  but  in  this  case  the  circumstances  described  ren- 
der it  proper  to  give  credit  to  the  allegations  of  those  for 
the  plaintiff.  There  is,  therefore,  in  my  opinion,  satisfieustory 
evidence  of  a  perfectly  legal  marriage  with  the  plaintiff's 
mother,  that  he  was  the  fruit  of  the  union  and  that  the  supple- 
mental defendant  is  not  the  zamlnd^'s  son.  There  must  there^ 
fore,  in  my  opinion,  be  a  decree  for  the  plaintiff  with  costs. 

Appeal  aUowed. 
(d)  Morris  y.  Davies,  5  CI.  &  Fin.  163  and  see  R,  r,  Mansfield  1 Q.  B.444* 
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Tha  Reporter  is  indebted  to  Mr.  Arthur  Branson  for  the 
following  copy  of  Mr.  Teed's  report  of  Ndrayanaavdmi 
Chefti  V.  Arufiadiala  Chefti,  referred  to  in  the  argument 
and  judgment  in  Vaffindyagam  Piilai  v.  Pachchi,  supra  pp. 
330,  336. 

SuPKBMB  Court,  WjSDNESDAr  8th  Fbbbuabt On  a  former 

occasion  we  mentioned  that  the  attention  of  the  Supreme  Conrt  had 
been  occupied  with  the  question  of  Hindoo  wills.  The  case  arose  [in 
1882]  out  of  the  will  of  P.  Kistnamah  Chitty,  who  was  a  member  of 
a  divided  family.  He  died  possessed  of  a  considerable  fortune,  the 
principal  part  of  which  was  self-acquired.  He  left  a  widow  and  an 
infant  son.  By  his  will  he  bequeathed  the  greatest  part  of  his  property 
to  his  brothers,  and  he  left  a  very  inconsiderable  share  to  his  son.  No 
provision  whatever  was  made  for  his  widow.  A  bill  was  filed  by  the 
widow  and  son  against  the  brothers  of  the  deceased,  who  were  also 
his  executors,  seeking  to  have  the  will  declared  invalid,  it  being  con- 
trary to  the  principles  of  Hindoo  law.  The  cause  was  heard,  and  the 
Court  pronounced  a  decree  in  favour  of  the  will.  Subsequently  the 
case  was  re-heard,  and  the  Advocate  General  and  Mr.  Teed  contended 
at  great  length,  that  testaments  were  unknown  to  the  Hindoo  law,  and 
that  a  Hindoo  had  no  right  by  last  will  to  disinherit  his  natural  heir. 
Mr.  Bathie,  as  Counsel  for  the  defendants,  argued  on  the  other  side^ 
and  the  Court  took  time  to  consider  its  judgment.  The  case  is  one  of 
considerable  importance  at  this  Presidency,  and  we  believe  that  this  is 
the  only  instance  in  which  the  point  has  been  solemnly  decided.  We 
know  that,  some  few  years  since,  the  legality  of  a  Hindoo  making  wills 
at  all,  was  considered  so  doubtful,  the  Court,  composed  then  of  Sir 
Edmund  Stanley,  Chief  Justice,  and  Sir  Charles  Grey,  Puisne  Judge, 
refused  to  grant  probates  to  Natives.  The  practice  however  seems  to 
have  been  revived,  but  how,  or  when,  we  know  nol.  This  day  the- 
Judges  gave  judgment  and  we  believe  the  following  is  the  substance  of 
what  fell  from  their  Lordships. 
jP.  Narraiumwmy  Chitty  0nd  J^ftffamaU  i^gaioBt  P.  Ankachella  OHttp        1332. 

and  others.  Februarf,   s. 

Sib  R.  Palmbb,  ChirfJtftici. 
In  this  ease  on  behalf  of  the  complainant  there  were  two  questions 
raised.    The  first,  whether  a  Hindoo  can  by  will  dispose  of  any  part  of 
bis  prc^rty  from  his  heirs  ?  and^  secondly, — ^if  so^  whether  to  the  extent 

pa 
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mrdyana-    this  tcstator  has  ?   With  regard  to  the  first  point,  I  think  it  is  now, 

^     V.    "     much  too  late  to  question  it  here.    The  Advocate  General  in  his  argu- 

^^^^^^    ment  not  only  seemed  to  dispute  the  fact,  but  that  there  were  decisions 
Chettu  ^  ^  ,       ,         1. 

'  to  the  reverse.  I  therefore  consider  it  necessary  to  go  at  length  on  this 

subject.    In  support  of  his  assertion  the  Advocate  General  mentioned 
two  cases  which  had  been  decided  in  this  Courts  one  in  March  1821 
and  the  other  in  May  1818,  in  both  of  which  cases  the  wiUs  were  set 
aside.    But  the  circumstances  of  the  cases  account  for  such  decisions. 
In  one,  Mooioo  Cheity  bequeathed  the  whole  of  his  property  to  his  five 
sons,  and  annexed  thereto  a  direction  that  no  division  of  the  property 
should  take  place,  or  be  attempted,  under  pain  of  forfeiture  of  a  con- 
siderable portion  from  the  shares  of  such  of  the  brothers  as  wished  for 
a  division.     The  bill  was  filed  by  one  of  the  sops  for  a  division,  and 
by  the  decree  it  wais  declared  that  the  will  was  not  binding  on  the 
plaintiff,  but  that  he  was  entitled  to  one-fifth  of  the  testator's  property. 
Such  a  condition  is  void,  for  every  joint  owner  has  a  right  to  a  divi« 
sion.     A  case  is  reported  in  Calcutta  in  Mr.  McNaghten's  treatise, 
pages  824  and  327(a).     A  testator  declared  the  estate  should  be  un- 
divided and  a  partition  was  ordered  by  the  Court — it  appears  there- 
fore that  the  decree  did  not  proceed  on  the  ground  that  a  Hindoo  could 
not  make  a  will.   The  other  case  is  still  less  applicable.  There  the  pro- 
perty divided  [devised?]  away  was  common  or  ancestral  property. 
And  if  a  bequest  away  from  the  natural  heir  whether  acquired  or  an* 
cestral  property  is  the  same,  where  would  be  the  use  of  making  the 
distinction  ?     Here  there  is  a  difference,  considering*  it  to  be  clear  in 
the  southern  part  of  India  that  a  Hindoo  cannot  give  away  ancestral 
property,  without  obtaining  a  partition  of  it^  and  sueh  is  laid  down  in 
the  correspondence  between  Sir  Thomas  Strange  and  Mr.  Colebrooke* 
So  much  for  these  decisions  ;  and  the  reasoning  fails,  for  in  the  present 
case  the  property  is  all  self-acquired  and  not  ancestral.  The  defendant's 
counsel  mentioned  two  cases  which  had  occurred  here  in  which  wills 
of  Hindoos  had  been  established :  that  of  the  Advocate  Qeneral  v. 
Narnmdho  and  others,  I  shall  leave  out  of  the  question — in  the  other 
case  of  the  Advocate  General  ▼.  AnnoBawmy^  the  decision  was  in 
favour  of  testamentary  right,  and  I  cannot  see  any  difference  between 
giving  property  in  charity  for  feeding  Bramuis,  and  giving  it  to  brothers 
or  near  relations.   Besides  these  cases  I  shall  rely  on  the  decisions  of 
former  Judges.  The  wills  of  Hindoos  have  been  admitted  to  probate  in 
the  Supreme  Court  for  thirty  years  past,  and  on  looking  at  the  records 
which  are  now  left,  it  appears  they  had  been  admitted  to  probate  in 
the  Mayor's  Court  in  1764,  and  in  examining  some  of  these  wills  ftom 
the  style  of  language  used,  it  is  evident  tbey  must  have  been  concocted 

{a)  Nubkissen  Mitter  v.  EufHshehunder  Miiier,  Sir  F.  W.  MaCM^hien's 

ComderaHom  on  (he  Hindu  Law,  pp.  323.330.— W.  S, 
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by  Natives,  and  this  does  away  with  Sir  Thomas  Strange's  remark  Mrdyana- 
which  is  not  well  founded,  that  the  custom  of  making  wills  amongst  *vdMi^Cheth 
the  Natives  is  to  be  attributed  to  Europeans.     In  examining  these    Arud^snM^i 

records  I  find  a  will  in  1778,  which  is  of  a  pure  native  concoction,  and ^^ — 

leaves  legacies  to  charities  and  persons  not  appearing  to  belong  to  the 
family  the  amount  of-  S0,000  pagodas.  In  the  same  year  Chinnatomby 
Moodeljf  by  his  will  leaves  every  thing  to  a  son  he  had  by  a  woman  who 
had  been  living  with  him.  In  1780  Condapah  who  having  no  children 
his  wife  would  be  his  heir,  but  he  makes  a  will  and  leaves  all  his  pro- 
perty which  was  separate  and  self-acquired  to  his  son-in-law  to  main- 
tain his  wife.  There  is  one  other  case  arising  out  of  the  will  of  Ton- 
davaroy,  viz.,  the  case  of  Fesvanada  v.  Sabaputiy  in  which  the 
decree  was  made  in  May  1806  ;  the  property  in  that  case  was  aequired 
by  the  testator,  he  gave  legacies  to  the  amount  of  15,000  pagodas, 
leaving  a  surplus  of  nearly  25,000  pagodas,  where  two-fifths  were 
given  away.  In  the  will  of  Soobaroy  Moodelliar,  who  gave  a  considera- 
ble portion  of  his  property  to  two  infants,  the  plaintiffs  were  the  two 
infants  and  their  mother  who  called  herself  his  widow,  against  his  ac- 
knowledged wife,  who  was  also  administratrix  with  the  will  annexed 
during  the  minority  of  her  son,  the  point  raised  was  that  he  could  not 
make  a  will,  and  it  was  submitted  by  the  answer  whether  she  was  com- 
pellable to  account;  the  decree  of  12th  February  1820,  directed  au 
account  and  deposit  of  title  deeds  and  declared  the  moveable  and  im- 
moveable property  legally  devised. 

In  the  case  of  the  will  of  Gopauly  the  bill  was  filed  in  1802,  the 
decree  establishing  the  will  was  made  in  1806.  The  cause  was  re-heard 
in  May  1806  and  a  final  decree  given  in  1818,  which  afiirmed  the  first 
decree.  P.  N'arrainfawmy  Naidoo  v.  Vaauntapuram  Ramaiawmy 
Sraminy.  The  plaintiff  showed  that  the  property  bequeathed  away 
was  undivided  and  claimed  the  same  as  heir.  The  defendant,  the 
executor,  by  his  answer  stated  that  the  family  were  separated,  and  it 
was  submitted  whether  a  Hindoo  could  make  a  will.  No  one  can  by 
testament  defeat  the  succession. 

There  is  only  one  more  case  which  has  occurred  in  this  Court 
that  I  shall  mention — the  case  of  Chingleroy  v.  Trivatur  Annasawmy 
Moodelliar  arising  out  of  the  will  of  Maiireapah.  The  suit  was  for  pay- 
ment of  a  legacy  and  th«  question  raised  was  that  a  testator  was  not  at 
liberty  to  dispose  of  his  property  by  a  testamentary  paper.  The  case  was 
heard  and  re-heard,  and  the  decree  was  affirmed  directing  the  payment 
of  the  legacy.  It  was  heard  first  in  October  1816,  and  it  appears  a 
second  time  in  the  Hegistrar's  Book  of  1816  and  1817.  By  the  deci- 
sions in  those  cases  the  Court  have  sanctioned  bequests  which  in  part 
disinherit  the  heir.  In  looking  at  the  Begulalioni  of  Government,  No.  Ill 
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Ndrdyana-  of  1802  [see.  XVI]  directs  tbe  execution  of  wills  to  ht  carried  into 
^  '"V  "*  effect,  thereby  acknowledging  or  contenaplating  Hindoo  wills.  Twenty* 
Jrundchaia    §even  years   afterwards,  in  1 829,  tliis  regulation  is  partially  rescinded. 

• "^ —  In  ih6  second  volume  of  Sir  Thomas  Strange's  EUikenU,  page  414,  [2d, 

ed.  p.  426]  a  case  in  the  zillah  of  Chingleput,  and  the  following  case 
property  is  given  from  the  heir.  The  pundits  say  the  will  would  be 
good  if  only  half  were  given  away ;  but  independent  of  such  authori- 
ties I  must  repeat  that  it  is  not  now  to  be  argued  that  a  Hindoo  cannot 
mske  a  will  partly  disinheriting  his  heir. 

The  next  question  is  can  a  Hindoo  make  a  will  bequeathing  away 
from  his  heir  property  to  the  extent  that  this  roan  has  done  ?  Let  us 
see  what  the  proportions  are.  It  is  said  that  four-fifths  are  given  to  his 
*  brothers  and  but  one-fifth  to  his  son :  it  is  said  that  if  tbe  bequest  is 
against  the  Dharma  Sastra  it  is  bad  ;  if  according  to  it,  it  is  good.  Now 
where  are  we  to  look  for  these  provisions,  what  is  good  or  bad,  but 
we  must  look  lo  the  law  relating  to  voluntary  gifts.  The  law  of  gift 
lias  been  adopted  in  such  cases,  and  it  is  stated  that  a  Hindoo  can  be- 
queath what  he  can  dispose  of  by  gift,  as  far  as  regards  self- acquired 
property ;  and  tbe  question  now  is  whether  a  testator  can  give  to  his 
brothers  four-fifths  of  his  self-acquired  property  and  to  his  son  only 
one-fifth  ?  I  think  he  can  ;  MiihksharaaYiK^.  1*  sec.  2,  cl.  9,  p.  229. 
From  the  passages  here  quoted  a  Hindoo  has  sole  power  over  his  self- 
acquired  property ;  and  may  give  away  every  pice  of  it ;  though  he 
ou^ht  not  to  give  away  so  as  to  iea?e  his  children  entirely  destitute. 
After  stating  what  cannot  be  given  it  states  what  can. 

Now  I  shall  comment  on  what  can  be  given  away :  every  thing 
that  will  not  distress  the  family,  who  are  entitled  to  food  and  raiment, 
can  be  given  away— gifts  good  and  binding  are  such  as  are  given  to 
friends  and  relatives.  In  Mr.  Colebrooke's  correspondence  with  Sir 
Thomas  Strange,  it  lays  down  the  points  on  gifts  in  this  part  of  India : 
the  result  of  the  authorities  and  pundits  is,  that,  subject  to  a  provision 
and  maintenance  for  the  widow  and  children,  the  will  is  good.  Here 
no  such  objection  exists,  although  it  was  objected  however  that  the 
son  was  not  entitled  to  the  benefit  of  the  legacy  till  he  attained  his  age 
«f  maturity,  and  that  nothing  was  left  to  the  widow.  The  testator  has 
not  given  away  all  his  property,  but  the  remainder  is  suflSieient  for 
their  maintenance,  and  the  bill  says  he  left  15  lacs  of  rupees.  And 
as  to  the  widow  all  she  is  entitled  to,  is  food  and  raiment.  Mj 
opiikion  with  respect  to  tbe  will  is  the  same  as  on  the  former  heiitkig, 
that  the  will  is  tiet  vmd  but  is  binding,  and  I  give  no  opimoa  with 
respect  to  the  moveable  property  which  is  not  bequeathed-^at  the  re- 
hearing the  plaintiff  faiMng  to  set  aside  the  will,  the  bill  should  be 
dismissed.     The  doctrine  of  C^feA^i^  v.  Colchester,  Select  Chancery 


Chetti. 
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Cases  [13(a)]  does  not  apply  here.  The  order  was  that  this  cause  Mr&yana- 
should  be  re-beard  generally  and  left  it  quite  open  to  the  defendant  to  *^^^^^*'^^ 
^nsist  on  what  he  has.  But  although  the  plaintiff  has  failed  in  his  re-  -^^^^^ 
hearing,  he  is  as  sou  and  heir  entitled  to  the  residue,  and  if  the  allega-  ^ 
tions  io  the  bill  are  true  there  will  be  a  very  large  sum,  and  this  is 
sufficient  to  entitle  the  plaintiff  to  have  an  account.  The  former  decree 
aflirmed  without  costs. 

Sir  B.  GoMTN. — This  case  involves  only  one  legal  question,  which 
is,  whether  a  Hindoo  can  dispose  of  his  self-acquired  property  by  will  ? 
I  am  of  opinion  that  he  can ;  and  in  this  Court  and  in  Calcutta  the 
wills  of  Natives  are  constantly  recognized.  But  the  only  ground  of 
analogy  which  1  can  find  to  support  Hindoo  wills  is  that  of  gifts.  I 
think  a  Hindoo  might  make  a  gift  of  all  his  self-acquired  moveable  pro- 
perty ;  and  it  seems  quite  clear  that  he  might  make  an  unequal  divi- 
sion of  hit  self-acquired  property  amongst  his  heirs,  but  not  so  if 
ancestral  property.  The  plaintiff  only  calls  on  the  Court  to  set  aside 
his  father's  will  on  the  ground  that  a  Hindoo  cannot  make  a  will.  It 
would  be  a  strange  inconsistency  if,  when  we  are  daily  admitting 
Native  wills  to  probate,  [we  were]  to  say  that  they  are  illegal. 

(a)  ^  If  the  petition  of  re-bearing  he  against  the  decree  in  general, 
the  whole  cause  is  open ;  otherwise,  if  it  be  onlj  in  respect  of  particular 
parts  of  it."--W.  S. 
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Page 
302 
466 
190 


Abhaya-hastam 
Abhimdnaputra 

Abkarf  ^j^J  

Acharya   Tam.  ^sinff  achaH 
393,  448  •  carpenter':  ^^irA 
lutfw  ^hdriydr  452  a  Vaish- 
nava  Brdhman. . . 
'Adalat  c:J  I  «^        ....   ...  151 

A^i  ^jif  from  Skr.  iJgidha    ...  209 

-^dbi ;        ...70n. 

Agrah&ram,  a  village  occupied 

by  Brilhmans  75 

Aliya-santSna,  Can.  h^f^^o 

B^ajr  380 

Altamghd  Uaj  J  I      407 

Amdni  ^^U|  342 

Ammal  ^uuMwek  'lady' 240 

Anfe  jn^        407 

Ananda  241 

Anandravan,  properly  miantara 
van,     (®roooa^rDnjrr6     from 

Skr.  anantatam  '  without  an 

interval' 248 

Andhra  ...         425 

Ani<«^         209 

Appam 302 

Arasu,  Can.  etT'So,  Tam.  Arasan 

jifff^ar,  from  Skr.  rdjd  ...  323 
Arrack  jtins^  ...         ',..  226 

Arutalikku-tali-kattu 46 

'Arzi  ^^j^     287 

'Asbit  ci^U-^a^  pi.  of  c-^M-ax  'a§ab  92 
AsAhbe  faralz  ^/oj  \ji    ^  lac^ )    92 

Aurasa ...         '       ...  482 

Avani  ^€U€s^  from  Skr.  (Jrd- 

vana ...     62 

Bagh  ^  b        281 

Bahula  'dark  fortnight  of  a 
month'..*      •••         •.•         •«•  462 

Bakkdlabitt     302 

BalliCan.  S^^        383  n. 

Bandhaka       464 

^"ghy  u/v  hahangh{.„  _^  201 


Page 
211 

227 
287 
353 
70 
142 
423 


Batta  AXy)  bhata 

BkzSiV  j\j\j     

^^rij  ^^ 

Bhakta 

Bhogyddhi      

Brahmadiyam 

Brahman,  Skr.  Br&hmana, 

ChakramTeL  't^i^tSxiChakramu 
Skr.  clidkra  '  wheel'  a  coin 
=  tV  of  a  pagoda  weight...    407 

Chetti  Q^tLi^  Skr.  9reshthi  ...  427 

Chir'r  ar'u-padugai  Tam.  &lp(a^jpi 
u^€st6s  *  land  which  has  been 
flooded'        ...  327 

jChittirai  Tam.   S^^eDtr  from 

I    Skr.  Chaitra 

Chittdrtti        

9astra 

V^^stri 

Cri  a  honorific  prefix... 

(jrotriya  

yrotriyam       

^ruui    ••«  •••         •,« 

?tidra 

*acoity  ^yji  I  j  (dakliitl) 

Dadhyodana   ... 
Daftaryjj     


Darkhist 
DarkhfctdSr 


^J^J^ 


>••     85 

,..  52 
..  57 
483  n. 
..  302 
...  468 
..  465 
..  468 
..  484 
.•  198 
..  303 
..  283 

..  283 

.•  266 

.,  287 
,.  281 

..  364 

..  364 

90 


Ddrogha     ^jj^d 

Dattaka..*       

Dattrima  

D^ya 

D^5ai  Tam.  Q^^/ruS  deadyi,  Tel. 
"Atooo,  Skr.  degddhipati  ...  352 

Deyad^am     142 

Devasthfina     ...         ...        142,322 

Devasvam       262 

DharmakarttS 197,301,305 

Dlvattigal  Tam.  j?fii/Ll^««r,.,    303 
Diw&i  ^  I  ^  0 ,  Diw&n-i-mahal 

282,283 
D6sai  ...  ; 302 
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Dravida,  Drivida  425  emd  Adderhda. 
Drishtabandhaka        ...        460,464 
Dixndubhi        ...         ...  -.  448 

Durmati  ...         •••         •••114 

DvySmushyfiyana       54 

Edupadi  s&min  eT(Bu^  ^ffLortk  266 


Page 

Kadappu  su^uq  '  a  kind  of  rice 
that  is  reaped  from  Sept.  to 

Nov.'— WUsoa       265 

Kalflyat  vj^^i         184 

Kalam  Tarn,  seoua  a  measure 


equal  to  12  markals 


142KAlayukti 


'  succes- 


Kamilj^K    ... 
92KdnamMal  -Aosnoo 


107,241 

209 

407 

13 

62 


Fakirdn   i>]j^ 

Fdrfiizpl.  ofc^y/ttr^ 
sion'... 

Fa^liJUi  ..  ._ -     ^ 

-       ".  ,  .  329lK&'Tam.  sira-  'nee  reaped  m 

FatwS  vl^  y^  -         •  I    ^j^^  j^^  ^^^tts  of  the  yeao-'.  265 

Godown  Tam.0«^«(5  fl^e^angru     i^j.^^  ^«^      184 

Tel.    %&or(9     gii4(^^>  ^^^'     ' Karatiam  Tam.  «/r««rJ»    'village 

169]    accountant;  Tel.  rc^wsto  kara- 

394i     nciTMtt...        •••         •••         •••  I'l 

286K^ranavan    MaL     e&D.-Dsnorurro 

head    of  a  family,  from   Skr. 


%rfo%  ^giiiangi 

Gotra       •.• 

Grima...  .•;* 

Gramani,  Tarn.  SinnDGfaf  gira- 

marii, 
GAliTam.  ^efl  

Gumasht^   &i^^ 

G6n...  m  ■" 

Guru  Skr.  see  Yajii.  i.  34 :  Tam 
pL  Gurukkal  oejitfwr 

Hakdfc  J  I 

Hakim 

Hundi  S  di^  Tel.  ^^oS,  Tam. 

Iddali 


471 
131 

353 
302 


301 

109 

99 


kdranam '  cause' 
Ldkhirij  ^ 'r^  ' 
Machi  Tam.   u^ffS 

nwgha, 
Madad-ma'^h 


from    Skr. 


i  J^ 


13 
142 

86 
142 


153 
302 


IjdrddAr  jl  .Jjj  VJ  '  fanner  of 


revenue       ...        

Ilad&raw&ra  Can.  (nj^xs^xf-s^^ 
Ina'am  ^Uil         


Istikb&l.,, 

Jaggery,      unrefined 

J&gir  j4^  ••• 
Jam'a  j«^  •••     ,   •'• 
Jam'abandi  sS"^^^. 
Janma.««         ••• 
Janmi.*«  •.• 

J^i-khds  4;oV^ 

purse  ...' 

Jlrditi  ^^  \jj  zira'ati 

Jlvad^Lna. 

Kachahri  v/^ff^  .  .  ••' 


sugar 


342 
...  355 
...  407 
...  265 
.,.  13 
...  262 
'privy 

...  882 
...  855 

...  142 


USiga7M^j)J^}^    land  sub- 
ject to  payment  of  land  re- 
venue... •  ••         ...28,189 
M^nasaputra  ...         •••         •••  893 

Mandira....      •..  ...Addenda. 

MLaiiiyagiranTam.  w>«arf?«L/«  « ir  ^  «r  2»6 

Ma^tapa         ...         ^^^ 

Maranasddanam         330 

Marswpasiidanattin^r'pil^u    Tam. 
iDffm^ff^sar^fiQtorpUff(B.        326 

Mar'avar  ...         »••         •••  **^ 

Mirgacirsha  ^uddha  ...         •..  *C1 
Markil  Tam.   mjrdstreo    rrtarah- 

kdl ...      .   ...  107 

Mar'umagan  Tam.  injMtDS^...    184 
Marumakkattiyam  Mai.   QOBa^ 

MattSppu  Tam.  iD^^/ruq...        303 

Matha ••  ^02 

Mau  QtD«r,  the  20tH  of  a  veh  131 

Milagu  iB9ir(S...         ^*1 

Mfrfci^'l^  ^^ 

cond  mortgage'       ...         —  |^^ 
72  M^k^nam<Kr ^^^ 


286 

81 

821 

302 
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Page 
Mofussil  Ju^»i/o  mufassal  Addenda, 
MuchalkS    uJU:^.  Tarn.  (joi^cS 

««r  mvxkilikkd...  ...  3,24 

Mudali  Qfi^^ 400 

Mukhii^a  i^Ksf^        35a 

Mukhtasar    ^-oii^ 324 

Mukhtydri deed.         ...         ...  395 

Mukhyusthan   Mai.    g^c/3janri 

'  headman'  from  Skr.  mukhya 
'  chief  from  muUia  *  face'...     322 
M61gaini   Can.  t^©-Xjj?    ,,^       15 

Munta  Tel.  ^s^ofco    ...  ...     75 

Munsif  t— fl-ot^ 

MurS  also  muda.  "  at  Bombay  25 
maunds    [of  grain];   in  other 

places  28"  Wilson 81 

M^gitnam,    Tarn.    iDirsa^nrui    a 
division  of  a  revenue  district 

Nala     ...  ...  20P 

Naiijey,Tara.  /y©ap^,     Tel.   ^ozj 

nanja  62 

N^tt^nmaikSraQ,  Tarn.    isinLi-a- 

mosuDmratir  154 

Odana 303 

Cyiai  Tam.  pSb  328 

Otti  Tarn,  ^^fi  Mai.  «oo)  orVi.  122 
Paddy,  according  to  Wilson  from 
Malay  ys  ^  ^  pddi '  rice  in  the 

husk.'   '      ...  75 

Padi,  Tam.  aif ,  j^  of  a  markSl...  107 
Pagoda,  temple,  50,  coin...     ...     69 

Faisal,  Tam.  «du^«  from  Arabic 
ij^ifai^al  ...         ...   264 

Pilaiyam  Tam.  uir^tuun        ...  466 

Panam .  .  ...   122 

PanchSyat  vi^U^i 232 

Pandit,  Skr.  pan4ita 329 

Pahgu  Tam.  u«(5      ...         ...  341 

Pafiguni    umi<^^    from    Skr. 

PtialguTKi 209 

Paramba,  Mai.  ajronu    garden    13 

Parwdna     ^Ij^      •..  407  n 

Pariv&a,Tam.  u/f?«ifl'^           ...  479 
Parivattam      ...         302 

Patra..,  ^         „•         ..•  ...  162 

Patt*    ^i,  Tam.  uLli-/r        ...       3 

Pat^^diir,  Tam.    uilL^tr^inre 
vaffaddran..,         ..« 


12 


Patti 393 

Peon  '  footman'  Span.  peoUy  Fr. 
pioUj   Ital.  pedone,  Lat.  pedo, 
pedania     ...  ...  211 

Peahkash     ^Jif^xj     355 

Bahula        461 

Pillai  tS&r2^ 448 

Pingala  201) 

PirSn   ^1^ 142 

PisinamTam.  LS^treartJa  ..  ...  265 
Pon  OuffGor  Can.  ^o  ...  ...  265 

Punjey  Tam.  qs<»*«^        .-  3,162 

P6jftri xi. 

Put...  54,57 

PuUaiy^r,  Tam.  u^^tutrk  ...  415 
Pur'arakaijam,  MaL  ojrcod&so  261 
Pur'app^a,  Mai.  ^ft);yo  3       ...  1 1 2 

Putti,  Tel.    ifykl  75 

RSkshasa,  Tam.  ^'Tji^# 209 

a.ini    ^Ij    Skr.rftjni         ...   197 

Raudri,  Tam.  ireif^S^  Ravud- 
rf/ri,  1860         75,209 

RSzinSma,  Hin.    a^  U  ^  ]j      240 

Reddi,  Tel.  75&           ..T  ...  52 

Rohini...          ...          ...  ...  480 

RudirodgSri...            ...  ...  448 

Ryot     oI-«j     r'ayyai  ...  25 

Ryot  wary,     recte      r'ayyativdr 
1  •OJ^  J  *  the  revenue  settle- 


ment  made  with  each  culti- 
vator'        ...  ...  ...  407 

Satlagopam      ...  302 

Sadr   ji\^       ...  ...  ...   167 

Sakkaraipohgal  303 

SSlivfihana      •••   384 

Samb&  Tam.  ^tiuir...  241,265 

SambJvu  Tel.  ;Sofrs^   pi.  tSots^ 

9geo  ...  •*•  ••"•      tf  •) 

Sammadipattiram...  ...    132 

Sanad    00^ 407  n 

Samtfina... 

Saii^r  j\ij^      ...  ...  226 

SarvamJniyam  ^/rfi/tz)/r«&l?(Lfa),..  264 
Sarva-svatantra-mukhtyar- 

ncima...         ...         ...         ...  393 

Saudiyika       90 

Saukdr    jlf^AU     s&hiddr,.,  234 

q2 


49G 


GLOSSARIAL   INDF.X. 


Shroff   cJ  1  j^     sarrdf      ... 
Sicca  rupee    Ix^^jC^Lm    ... 

Sitt^dri  Tam.  Q^^ir^^^  siU 

tdddiH 
Smriti  .. 
Sra  vanabahula 

Strfdhana         

Svamibhogam  

Sv&tyam 
Svatantram    — 

'iValuk    isi\j3  

Tagadu  ...  

Tahsildar   j\  cvU^s^ 

TAkid    aj.iU  

T%.cli  jgtr&rt^  *  a  second  cultiva- 
tion on  the  same  ground'  Wil 
son... 

Taligai 

Tar'aw^il  Mai. 

Taram  ^jrua 
Tattiy6danam... 

Tengalai  

T^nkulal  

Tirtham  Tam.  Hrttam 
Tirvai  Tam.  ^nssicu... 

Toddy    uTj^    tdri... 


342 
75 


264 

262 

262 

304 
304 


rtDrocuos  tara 


Pagc[ 

342Tukkadi  

Q^^JTum  Tel.  dnsSw  Iv^mu 

iTuttu  ... 
50Q  Ulavadai  kiinikkudi    ».  ^fi/«Dt- 

4631     *'"^*^^-"  

39gU'r^an  Mai.  ^^OiO^ah 
327[u'r5yama  Mai.  S'sroooo^ 

^^^^iVadagalai 
'•>iVada  «/£-. 
265,Vaikfei  Tam.  caeumtr^  from  Skr 

152|     va^dklui.      51,114 

302Vaishnava       ...         ...  ...  304 

287Vakilatniima  *^  Uli  K  ^        ...       4 

154  Vakil      J^^  2 

Varna  342 

Veda...  ...  ...         ...  468 

V^i    Tam.  (?«/«»    5    kdnis,    6-iV 

acres     131,264 

Vellakk^di      241 

Veiiilan  Q^&r&nrtp 

122Vir6dhI 
Vyavastha 
Yajamlina 
Yaumii    \xa  ^ 

ZamlndSr   j  I  t^j^j 

Zavi*l-arh$m 


266 
302 


264 
303 
304 
302 
302 
109 

226Zil'a  %^^ 


326 
349 
412 
381 
142 


f^'^i 


kS^^ 


24 

93 

135 


Note. — The    system    adopted   in  this  volume  of   transliterating 
Sanskrit  and  Telugu  words  wiil  appear  from  the  following  table  : — 
Vowels  and  Diphthongs,  a,  i,  i,  1,  u,  6,  ri*  ri,  li,  11,  e,  ai,  o,  au. 


Gutturals 

Palatals 

Linguals 

Dentals 

Labials 

Semivowels 

Sibilants 


k, 
ch, 
t, 
t, 

y» 

5> 


kh, 

chh, 

th, 

th. 

ph, 

r, 

s. 


J. 
d, 

d. 
b. 
1, 
sh. 


gh. 

n. 

jh. 

n. 

dh, 

n. 

dh, 

n. 

bh. 

m. 

V.  . 

h. 

Anusvfira  mf,  Visarga  I^. 

Of  each  of  the  five  vargas  Tamil  possesses  only  the  first  and  fifth 
letters.  The  ch  (Tel.  and  Can.  ^^  Mai.  i)  is  represented  by  1 :  Uie  > 
(Tel.  nnd  Can.  w,  Mai.  o)  by  r' :  the  Tam.  /p  Mai.  if  by  1. 

*  Tliis  letter  has  sometimes  |)een  represented  by  r. 
t  At  p.  49  by  ffi.  !        • 
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See  Stamp. 

Account. 

The  mere  possession  by  one 
person  of  another's  land  does 
not  render  the  former  liable 
to  account  for  the  profits. 
For  these  he  is  liable  only 
where  he  has  held  tortiously, 
or  under  an  agreement,  ex- 
press or  implied,  to  make 
them  good 107 

Account  in  case  of  mere  bona 
\/f(2e  adverse  possession...  108  n. 

An  adjustment  of  accounts 
may  be  proved  by  oral  evi- 
dence   183 

See  Civil  Procedure  Code, 
SEC.  181. 

Acquiescence. 
There  is  no  such  doctrine  as 
that  acquiescence  is  a  bind- 
ing presumption  of  law  after 
the  lapse  of  several  years...  135 
Acts  of  the  Legislative  Council. 

ActXXXIof  1SS6 466 

Act  XXIII  of  1S58 466 

ilc^Fo/1840 99 

Act  Xir  of  1840. 
Act  XIV  of  1840  does  not  ap- 
ply to    contracts    between 

Hindis 9 

Ad  V  of  1844. 
See  Lottery. 

Ad  IX  0/1850. 
1.  The  judgments  of  the  Judges 


Page 
of  the  late  Supreme  Court 
sitting  under  Act  IX  of  1850 
(the  Small  Causes  Courts 
Act)  are  judgments  of  a 
Court  established  by  Royal 
Charter,  and  are  therefore 
not  affected  by  Act  XIV  of 
1859,  Sec.  20 204 

2.  Act  IX  of  1850  sec.  101  is 

not  repealed 115 

Ad  Xril  of  1850. 

See  Conviction. 

^c<ZZ/o/1850 482 

ilctZFJ  0/1852 36 

Act  XVII  of  1854. 
Sfee  Post-Master  General. 

Ad  II  of  1855. 
See  Evidence. 

Ad  VIII  of  1855. 
See  Administrator  Gene- 
ral. 

Ad  I  of  1859  8ec8.  201,  202. 

The  local  tribunal  in  India  ap- 
pointed under  sections  201 
and  202  of  Act  I  of  1859  can 
suspend  or  cancel  the  British 
certificate  of  a  Master  or 
Mate,  and  for  that  purpose 
its  report  need  not  be  con- 
firmed by  the  local  Govern- 
ment  « 270 

Ad  XXX  of  ms 284 

Ad  nil  of  1869. 
See  CiYiL  Procedure  Code. 
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Act  XIV  of  1859,  sec.  15. 

(Limitaiiomr-A  ct,) 
1.  A  person  forcibly  dispos- 
sessed and  suing  for  posses- 
sion within  six  months,  is 
entitled,  under  Act  XIV  of 
1859,  sec.  15  to  recover,  not- 
withstanding any  other  title.  85 
2  When  a  plaintiff's  evidence 
fails  to  shew  title  in  him, 
but  does  not  shew  title  in 
another,  the  plaintiff  may 
recover  upon  his  possession 
against  a  defendant  wrong- 
doer      85 

Aot  XIV  of  1859,  aeo.  20. 
Where  a  Court  of  Small  Causes 
delivered  final  judgment  and 
decree  on  the  whole  matter 
in  dispute,  and  more  than  a 
yeai*,  but  less  than  three 
years,  had  elapsed  firom  the 
date  of  the  decree  without 
any  proceeding  having  been 
taken  upon  it : — Held  that 
Act  XIV  of  1859,  sec.  20, 
japplied,  and  that  the  plain- 
tiffs application  for  a  war- 
rant in  execution  of  the  de- 
cree was  not  barred  by  lapse 
of  time.... 446 

The  judgments  of  the  late  Su- 
preme Court  sitting  under 
Act  IX  of  1850  are  not  af- 

•  fected  by  Act  XIV  of  1859 
sec.  20... 204 

See  AnoPTiojf. 

Act  XXXVI  of  1860. 

See  Probkssory  Note. 
Stamp. 

Act  XLII  of  1860; 

Section  6  of  Act  XLII  of 
1860  does  not  alter  or  in- 
iberfere  with  the  jurisdiction 
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of  the  Military  Courts  of  Re- 
quests established  by  Stat  20 
and  21  Vict.  c.  .66,  sec.  67.  448 

Section  21  of  Act  XLII  of  1860 
is  to  be  given  the  same  ope- 
ration as  if  Act  XXIII  of 
1861  had  formed  part  of  Act 
VIII  of  1859  when  it  became 

kw 103 

Act  XLV  of  1860. 

See  Penal  Code. 

Act  XXIII  of  1861  see.  S. 

The  discretionaiy  power  of  a 
Judge  to  detain  a  defendant 
in  custody  otherwise  than  by 
committing  him  to  prison  in 
execution  of  a  decree,  is  con- 
fined to  the  case  provided 
for  in  Act  XXIII  of  1861, 

sec.  8 441 

Act  XXIII  of  1861,  sec.  10. 

When  the  Court  orders  further 
interest  under  Act  XXIII  of 
1861,  sec.  10,  it  is  to  be  from 
the  date  of  the  decree  to  the 
date  of  payment  of  the  prin- 
cipal sum  adjudged,  and  not 

for  a  limited  period 211 

Act  XXIII  of  1861,  sec.  11. 

See  Appeal. 

Mesne  Profits. 

Act  XXIII  of  1861,  sec.  15. 

Act  XXIII  of  1861,  sec.  25 
gives  no  rights  inconsistent 
with  sec.  372  of  Act  VIII  of 

1859 250 

Act  XXV  of  1861. 

See  Criminal  Procedure  Code. 

Act  X  of  1862  sec.  26 127 

Act  XVIII  of  1862,  sec.  35. 

,  The  drunkenness  of  a  guard  or 
underguard  in  charge  of  a 
railway  train  or  any  part 
thereof  is  an  offence  included 
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ill  sec.  36  of  Act  XVIII  of 
1862 ;  but  the  High  Court 
has  no  jurisdiction  to  tiy  a 
prisoner  charged  with  such 
offence  where  he  was  re- 
moved firom  his  post  at  a 
place  outside  the  local  limits, 
although  the  train  there- 
upon proceeded  with  him  to 
Madras 193 

See  Amendment. 

Act  XriJI  of  1S6S. 

See  Addenda. 

Administration. 

Natives  are  not  bound  to  take 
out  letters  of  administration.    60 

See  Widow,. Hindu'. 

Administrator  General. 

1.  When  letters  of  administra- 
tion which  had  been  granted 
to  the  Administrator  General 
of  Madras  were  recalled,  and 
he  had  merely  taken  manual 
possession  of  cash,  Govern- 
ment promissory  notes  and 
the  title-deeds  of  leaseholds 
belonging  to  the  deceased, 
the  High  Court,  under  sec- 
tion 22  of  Act  VIII  of  1855, 
allowed  him  commission,  at 
the  rate  of  2J  per  cent,  on 
the  cash  and  the  value  of 
the  notes,  but  refused  to  al- 
low it  on  the  leaseholds...  171 

2.  The  bare  possibility  that  the 
Act  of  Limitation  may  ulti- 
mately become  a  bar  to  the 
recovery  of  assets  is  not  such 
danger  of  misappropriation 
as  warrants  the  granting  to 
the  Administrator  General 
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of  an  order  under  sec.  1 2  of 

Act  VIII  of  1855 234 

3.  iSfem6!e  a  debtor  to  the  estate 
of  a  deceased  person  cannot  . 
apply  for  an  order  under  that 
section 234 

Adoptign. 

1.  The  adopted  son  of  one 
whose  alleged  adoption  has 
been  held  invalid  can  make 
no  claim  through  his  adop- 
tive father  to  be  maintained 

by  the  alleged  adopter 363 

2.  The  natural  rights  of  a  per- 
son adopted  remain  unafiect- 
ed  when  the  adoption  is  in- 
valid   363 

3.  Quaere  whether  a  right  to 
maintenance  can  descend  as 

an  estate 363 

4.  A  Hind6  whose  adoption 
is  invalid  is  entitled  to  main- 
tenance in  his  adopter's  fa- 
mily, [overruled  p.  363]..,     45 

5.  A  son,  whether  adopted  or 
b^otten,  can  claim  mainten- 
ance of  his  father  until  put 
into  possession  of  his  share 

of  the  ancestral  estate 45 

6.  As  against  an  adopted  son 
suing  for  his  share  of  the  an- 
cestral estate,  the  law  of 
limitation  does  not  begin  to 
run  until  the  allotment  of 
such  share  has  been  demand- 
ed and  refused 45 

7.  The  share  of  an  adopted 
son  is  one-fourth  of  the  share 
of  a  son  bom  to  the  adoptive 
fether  after  the  adoption...     45 

8.  The  adoption  of  an  only  son 
is,  when  made,  valid  accord- 
ing to  Hindii  law 54 
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9.  A  member  of  a  Hind6  family 
cannot  as  such  inherit  the 
property  of  one  taken  out  of 
that  fianily  by  adoption...—  180 

1 0.  The  severance  of  an  adopt- 
ed son  &om  his  natural 
family  is  so  complete  that  no 
mutual  rights  as  to  succes- 
sion to  property  can  arise 
betweenthem 180 

11.  A  male  cannot  be  adopted 
into  a  family  governed  by 
the  law  of  Aliya  Santana...281n 

12.  The  theory  of  an  adoption 
is  a  complete  change  of  pa- 
ternity: the  son  is  to  be 
considered  as  one  actually 
begotten  by  the  adoptive 
father,  and  he  is  so  in  all 
respects  save  an  incapacity 
to  contract  marriages  in  the 
family  from  which  he  was 
taken *20 

.  An  adopted  son  cannot  adopt 
his  own  natural  brother ...  426n 

13.  In  the  Andhra  country,  as 
in  Bengal,  a  Brfihman  cannot 
adopt  his  sister's  son 420 

In  Bengal  a  Brahman's  widow 
cannot  adopt  her  uncle's  son.4'27n 

See  Civil  Procedure  Code  sec.  73. 

Qrotriyam. 
Dvya'mushya'yana. 

Adultery. 
See  Husband  and  Wife. 
Agency  Rules,  No.  XXVII. 

1.  Where  the  only  question 
in  a  suit  was  referred  for 
the  decision  of  a  panchlS- 
yat   under    No.  XXVII  of 
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the  Agency  Rules,  and  the 
paiichiyat  determined  the 
question  and  the  Agent  con- 
firmed their  decision : — ^Held 
that  there  was  no  further 

appeal r 351 

2.  Senible,  it  might  have  been 
otherwise  had  the  reference 
left  other  questions  to  be  de- 
cided in  the  suit 351 

Agreement. 

See  Evidence. 

Aliya  Santa'na. 

1.  Division  of  family  property 
cannot  be  enforced  by  one 
of  the  members  of  a  family 
governed  by  the  law  of  Aliya 
Santina..... ••...  380 

2.  In  Canara  females  only  are 
recognized  as  the  proprietors 

of  fbmily-property 380 

3.  The  Aliya  Santina  system 
of  inheritance  differs  only 
from  that  of  Malabar  in  more 
consistently  carrying  out  the 
doctrine  that  all  rights  to 
property  are  derived  fix)m  fe- 
males   383 

Alluvion. 

When  an  island  was  formed  in 
a  river,  the  lands  adjacent 
to  the  banks  of  which  were 
part  of  a  zaminddri: — ^Held, 
that  the  island  was  not  the 
waste  land  of  any  village 
or  a  portion  of  the  holding 
of  any  ryots  in  the  zamin- 
d&A,  but  that  the  zamindfr 
possessed  in  it  all  the  inci- 
dents of  ownership,  includ- 
ing the  power  of  making 
leases » 255 
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Amendment. 
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Semhle  the  latter  part  of  Act 
XVIII  of  1862  sec.  41  only 
gives  power  to  amend  an  in- 
dictment where  the  defect 
is  formal • 31 

Ancestral  Estate. 

See  Grandson. 
Presumption. 

Annuity. 

When  there  is  in  terms  a  gift 
of  the  intei'est  or  dividends 
or  produce  of  the  estate,  and 
that  gift  is  indefinite  in  point 
of  time,  such  a  bequest  will 
generally  carry  the  corpus 
absolutely.  But  when  the 
gift  is  in  its  terms  simply  a 
gift  of  so  much  a  year,  its 
effect  is  to  give  an  annuity 
for  life  only 19 

See  Zaih'nda'r. 

Appeal. 

One  of  several  co-mortgagors 
cannot  appeal  against  a  fore- 
closure decree  when  the 
equity  of  redemption  has 
been  sold  before  the  institu- 
tion of  the  suit 7 

No  one  but  a  party  to  a  suit 
can  appeal  under  section  11 
ofAct  XXIII  of  1861  against  . 
an  order  passed  in  such  suit.      8 

The  negative  words  in  Act 
VIII  of  1859  sec.  363  pre- 
clude a  right  of  appeal  un* 
less  where  such  right  isgiven  . 
by  express  words  in  the 
Code 130 

Where  a  decree  is  passed 
ex  parte  in  an  original  suit 
the  defendant  has  no  right 
to  a  special  appeal;   even 
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though  his  appeal  have  been 
entertained     by    the    Civil 
Court 189 

Arbitration. 
See  Award. 

Assignment. 
See  Bond. 

Attachment. 

A,  a  zamindir,  granted  lands 
on  kaul  to  B.  B,  assigned 
to  C,  but  the  lands  being 
mostly  in  the  hands  of  cul- 
tivators, C  only  occupied 
those  that  had  been  in  B's 
possession.  The  kist  fell 
into  arrear  and  A  attached 
property  of  C's  notice  of  the 
attachment  was  given  before, 
but  the  property  was  not 
seized  till  after  the  whole  of 
the  arrears  claimed  had  be- 
come due.  C  resisted  A's 
claim  on  the  ground,  sub- 
stantially, that  the  sum  de- 
manded included  arrears 
which  had  accrued  on  the 
lands  not  occupied  by  him. 

Held,  that  as  to  the  lands  of 
which  C  had  obtained  the 
actual  possession,  there  was 
such  a  privity  between  A 
and  C,  as  gave  A,  a  right  to 
realize  the  amount  of  kist 
outstanding  in  respect  of 
those  lands. 

Held  also  that  this  right  was 
not  affected  by  £ailure  to 
prove  the  execution  of  a  • 
muchalk&  by  C  to  A,  or  by 
the  omission  to  furnish  C 
with  a  list  of  the  property 
attached» 


510 


INDEX  TO  THE  PRINCIPAL  MATTEBS. 


Page 


Held  also  that  the  attachment 
was  not  vitiated  by  the  cir- 
cumstance that  notice  of 
the  attachment  was  given 
before  a  portion  of  the  ar- 
rears claimed  had  become 
due 24 

A  Mufti  §adr  Amin  may  set 
aside  an  attachment  in  a 
suit  issued  from  his  Court 
and  no  longer  properly  in 
force  in  the  suit,  although  no 
express  statutory  power  to 
do  so  exists.  But  on  a  peti- 
tion to  set  aside  such  an  at- 
tachment, ho  cannot  also 
make  a  declaration  as  to  the 
right  to  the  property  attaxsh- 
ed  and  claimed  to  have  been 
acquired  subsequently,  and 
direct  that  possession  should 
be  transferred  to  the  peti- 
tioner  — 135 

AuTERFOis  Convict. 
See  Conviction. 

AWABD. 

1.  Act  VIII  of  1859  sec.  313 
does  not  apply  when  a  re- 
ference to  arbitration  is 
agreed  to  at  and  during  the 
hearing ; 106 

2.  Where  in  a  suit  to  recover  a 
sum  of  money  on  an  award 
the  five  arbitrators  came  to 
a  decision  and  made,  dated 
and  signed  a  rough  draft  of 
their  award,  and  the  de- 
fendant then  withdrew  from 
the  submission  and  a  fair 
copy  was  then  made,  bearing 
the  same  date  as  that  of  the 
rough  draft,  but  signed  by 
only  four  of  the  arbitrators  : 
Held,  that  th*^  award  yrsm 
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complete  at  the  date  of  the 
rough  draft,  and  that  its  va- 
lidity waA  not  affected  by 
the  subsequent  occurrences.  178 

3.  The  validity  of  an  award 
cannot  be  impeached  because 
the  arbitrators  afterwards 
do  an  act  required  neither 
by  the  law  nor  the  terms  of 

the  submission ••.  178 

See  Agenct  Rules. 

Banqht. 

See  Post-Master  Qenebal. 

Bankruptcy. 

"  Ever  since  the  year  1848  it 
has  been  well  established  in 
bankruptcy  that  if  the  estate 
is  more  than  sufficient  to 
pay  the  creditors  20^.  in  the 
pound  the  surplus  is  to  be 
appHed  to  the  payment 
of  interest  on  debts  bearing 
interest  by  contract." 221 

Bastardy. 

1.  The  Hindd  law  independ- 
ently of  special  usage  or  cus-  • 
tom  does  not  make  illegiti- 
macy an  absolute  disqualifi- 
cation for  caste  so  as  to  affect 
in  the  relations  of  life  not 
only  the  bastard,  but  also  his 
Intimate  children...  ••• 478 

2.  A  Hind6  of  a  caste  govern- 
ed by  the  9^tras  may  con- 
tract a  valid  marriage  with 
the  daughter  of  a  bastard...  478 

3.  TheHind6,  unlike  the  Eng- 
lish, law,  recognizes  a  bas- 
tard's relation  to  his  father 
and  {axmly 478 

4.  By  birth  and  without  any 
form  of  legitimation  bastards 
of  the  three  twice-born  classes 
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are  now  recognized  as  mem- 
bers of  their  fathers'  fiunily 
and  have  a  right  to  main- 
tenance   478 

5.  The  illegitimate  son  of  a 
Eshatriya  cannot  inherit . . .  484 

6.  In  the  case  of  ^^dras  the 
law  has  been  and  still  is  that 
bastards  succeed  their  fathers 

by  right  of  inheritance 478 

7.  The  illegitimate  son  of  a 
Qfidraisnotan  outcasta....  484 

Bequest. 

See  Charitable  Bequests. 
Will. 

Bhogya'bhl 
See  Laches. 

Bond. 

1.  When  the  full  sum  specified 
in  a  bond  was  admitted  to  be 
due,  the  fact  of  the  plaintiff 
having  on  condition  of  the 
payment  of  half  the  amount 
by  a  certain  day  agreed  to 
remit  his  claim  to  the  other 
half  caimot  affect  his  right 
to  recover  the  entire  amount 
due  on  the  defendant  failing 

to  fulfil  the  condition. 208 

2.  Where  a  bond  was  given  to 
secure  a  debt  which  was  to 
be  re-paid  by  seven  annual 
instalments,  and  the  bond 
provided  that  upon  failure 
to  pay  a  single  instalment 
the  whole  principal  sum 
secured  should  immediately 
become  due  and  recoverable 
with  interest: — ^Held,  that 
the  cause  of  action  in  res- 
pect of  the  principal  and 
interest  arose  on  failure  to 
pay  tho  first  instalment. ....  209 
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3.  The  obligor's  consent  is  not 
necessary  to  the  assignment 

of  a  common  money-bond...  139 

4.  The  bbligee  of  a  common 
money-bond  of  which  a  bond 
Jide  valid  assignment  has 
been  made,  is  not  liable  to 
be  made  a  defendant  in  a 
suit  by  his  assignee  to  en- 
force payment  of  the  bond 
and  to  a  decree  against  him- 
self jointly  with  the  obligor.  140 

5.  In  a  suit  on  a  bond  it  is  for 
the  plaintiff  to  prove  the 
amount  of  the  debt,  and  this 
will  be  done  suflSdently  in 
the  first  instance  by  proof  of 
the  execution  of  the  bond. 
It  is  for  the  defendant  to 
prove  in  answer,  if  he  can, 
that  such  amount  is  less 
than  the  sum  sued  for^.  ..•  447 

6.  In  a  suit  by  A  on  a  bond  in 
favour  of  B,  the  plaintiff  may 
shew  by  oral  evidence  that 
the  money  secured  by  the 
bond  was  his  own;  but 
where  B  has  died  A  must 
either  entitle  himself  as  B  s 
personal  representative  or 
make  B's  personal  represen- 
tative a  party  to  the  suit...  452 

See  Certificate  op  Succes- 
sion. 
Small  Causes  Coubt. 
Carbisr. 
So  long  as  goods,  though  deli- 
vered to  a  common  carrier 
appointed  by  the  consignee, 
remain  at  the  risk  of  the  con- 
signor, they  are  not  deliver- 
ed to  the  consignee 200,202 

Caste. 

The  illegitimate  son  of  a  ^Adra 

is  not  an  outcaste..* 484 

s  2 
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Certificate. 


The  local  tribunal  in  India 
appointed  under  sees.  201 
and  202  of  Act  I  of  1859  can 
suspend  or  cancel  the  British 
certificate  of  a  master  or 
mate,  and  for  that  purpose 
its  report  need  not  be  con- 
firmed by  the  local  Govern- 
ment    270 

Certificate  of  succession. 

The  defendant  gave  a  bond  on 
unstamped  paper  to  the 
plaintift's  eldest  brother.  On 
the  obligee's  death  the  suc- 
cession was  disputed  and 
the  obligor  refused  to  pay 
the  subsequent  interest  to 
the  plaintiff: — Held  that  as 
the  plaintiff  had  failed  to 
take  out  a  certificate  of  suc- 
cession to  the  obligee,  the 
obligor  waa  justified  in  such 
refiisal. 

Held  also  the  plaintiff  that 
could  not  recover  the  stamp- 
penalty  fi-om  the  obligor.....  124 

CHARrrABLE  BEQUESTS. 

A  testatrix  bequeathed  the  in- 
terest of  a  Government  Pro- 
missory Note  to  "  The  Cal- 
cutta Armenian  Orphans' 
College  Funds  for  the  relief 
and  enjoyment  of  the  poor 
fiimilies,  widows,  orphans 
and  schools  of  the  Armenian 
nation,"  to  be  received  half- 
yearly  by  the  wardens  of 
the  funds  for  the  time 
being.  Although  there  was 
a  charity  in  Madras  called 
"  the  Armenian '  Orphans' 
College,"  there  was  none  in 
Calcutta  or  elsewhere  an* 
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swering  the  description  of 
the  Calcutta  Armenian  Or- 
phans' College,  but  there 
were  two  and  only  two  cha- 
ritable institutions  in  Cal- 
cutta, which  provided  for 
the  relief  and  enjoyment  of 
the  poor  families,  widows, 
orphans  and  schools  of  the 
Armenian  nation.  Of  these 
one,  the  church  of  St.  Naza- 
reth, distributed  money 
amongst  and  gave  relief  to 
the  poor  fiamilies,  widows 
and  orphans  of  the  Armenian 
community,  and  the  other, 
the  Armenian  Philanthropic 
Academy,  educated  gratuit- 
ously the  poor  and  orphans 
of  the  same  community.  The 
note  was  invested  by  order 
of  the  Court ;  and  there  had 
been  a  large  accumulation 
of  interest  thereon.  The 
Governors  of  the  two  insti- 
tutions concurred  in  asking 
that  each  should  receive  a 
moiety  of  the  accrued  and 
future  interest  of  the  fund : — 
Held  that  the  cy  prfes  doc- 
trine applied ;  that  the  accu- 
mulated interest  should  re- 
main invested ;  but  that  the 
accruing  interest  on  the  ac- 
cumulated fund  should  be 
paid  half-yearly,  one  moiety 
to  the  wardens  of  St.  Naza- 
reth's Church  and  the  other 
to  the  managers  of  the  Ar- 
menian Philanthropic  Aca- 
demy   429 

Chastity. 
See  Unchastity. 

Cheating. 
See  Penal  Code  sec.  415..  ^ 
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Civil  Procedure  Code 

(Act  VIII  of  1859.; 

Section  2. 

A  suit  between  two  brothers. 
A  and  B,  respecting  ances- 
tral property  was  compro- 
mised and  the  particulars  of 
the  compromise  embodied 
in  a  rizlnima  presented  in 
Court  by  both  parties.  A 
having  died,  his  widow  and 
Bpresented  in  Court  another 
r&zln^ma  embodying  the 
particulars  of  an  arrange- 
ment respecting  the  pro- 
perty in  which  she  had 
become  interested  as  widow 
and  which  was  comprised 
in  the  former  r&zinfima,  and 
of  this  second  rdzindma  they 
subsequently  put  in  an 
amended  Copy : — Held,  that 
a  claim  arising  out  of  such 
arrangement  couldnot,  with- 
in the  meaning  of  Act  VIII 
of  1859,  sec.  2,  be  considered 
to  have  been  a  cause  of  ac- 
tion heard  and  determined 

in  the  former  suit 240 

Section  5. 

In  suits  brought  against  the 
Government,  eo  nomine,  un- 
der the  Code  of  Civil  Pro- 
cedure, the  local  Govern- 
ment must  be  considered  as 
the  party  sued. 

Semble,  the  jurisdiction  to  en- 
tertain suits  against  the  Go- 
vernment under  sec.  5  of 
Act  VIII  of  1859  exists  only 
where  the  cause  of  action 

arose 286 

Section  15. 

See  Declaratory  Sun, 

Section  29. 

Where  a  plabt  iff  returned  for 
amendment  under  sec.  29 
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of  the  Code  of  Civil  Proce- 
dure, the  order  of  return 
should  specify  a  time  for 
such  amendment 427 

Section  32. 

A  plaint  will  not  be  rejected 
under  sec.  32  of  Act  VIII  of 
1859,  if  the  subject-matter 
alleged  raises  a  fair  question 
of  claim  or  right  for  trial 
and  determination  between 
the  parties.  The  mete  un- 
likelihood of  the  plaintiffs 
success  is  not  enough  to 
justify  the  rejection  of  his 
plaint... 240 

Where  the  plaint,  in  a  suit  to 
establish  a  right  to  landed 
property  and  to  recover  ar- 
rears of  rent,  alleged  no  spe- 
cific acts  of  ownership  since 
1845,  but  contained  a  state- 
ment general  enough  to  let 
in  evidence  of  such  acts,  and 
it  did  not  appear  that  the 
plaintiff  had  been  question- 
ed:— ^Held  that  the  plaint 
should  not  have  been  reject- 
ed under  sec.  32  of  Act  VIII 
of  1859  on  the  ground  that 
it  appeared  to  the  Court  that 
the  right  of  action  was  bar- 
red by  lapse  of  time 322 

Section  39. 

A  document  given  to  a  witness 
as  a  script  to  refresh  his 
memory  is  not  "  received  in 
evidence"  within  the  mean- 
ing of  sec.  39  of  Act  VIII  of 
1859,  and  need  not  there- 
fore have  been  produced 
when  the  pl&int  was  filled...  168 
Section  73. 

Where  a  Hindti  widow  insti- 
tuted a  suit  in  respect  of 
rights  inherited  by  her  from 


514 


INDEX  TO  TgE  PRINCIPAL  MATTERS. 


Page 


Page 


her  deceased  husband  and 
then  adopted  a  son : — Held 
that  under  section  73  of  the 
Code  of  Civil  Procedure  the 
adopted  son  might  be  made 
a  co-plaintiff. 197 

Section  92. 
See  Receiver. 


Section  98. 

On  the  day  fixed  for  the  hear- 
ing of  a  suit  in  a  Court  of 
Small  Causes  the  plaintiff's 
vakil  appeared  and  stated 
on  behalf  of  his  client  that 
the  defendant  had  satisfied 
him  in  respect  of  the  matter 
of  the  suit,  which  he  prayed 
might  be  dismissed.  The 
defendant  did  not  appear : — 
Held  that  the  judge  was 
right  in  dismissing  the  suit, 
but  that  he  should  have  re- 
corded an  order  under  the 
first  provision  in  section  98 
of  Act  VIII  of  1859  i—HeJd 
also  that  in  such  a  case  when 
the  pkdntiff  applies  for  a  re- 
turn of  stamp-duty  he  must 
strictly  bring  himself  with- 
in the  subsequent  part  of 
the  same  section  as  modified 
by  sec.  26  of  Act  X  of  1862.  127 

Section  181. 

When  a  Commissioner,  ap- 
pointed under  sec.  181  of 
Act  VIII  of  1859  to  in- 
vestigate the  state  of  ac- 
counts between  a  debtor 
and  a  creditor,  made  his  re- 
port, on  which  the  judgment 
appealed  against  was  found- 
ed, the  High  Court,  on  a 
regular  appeal,  refused  to 
takea&esh  account...,,,..,       1 


The  appellate  Court  will  not 
enter  into  the  details  of  the 
account  of  a  commissioner 
appointed  under  section  181 
of  the  Code  of  Civil  Proce- 
dure  ,..  -.•  418 

A  party  cannot  be  heard  in 
the  appellate  Court  upon 
items  to  which  he  took  no 
objection  in  the  Court  below. 

But  where  there  haa  been  er- 
ror in  the  principle  upon 
which  such  account  has 
been  taken  the  appellate 
Court  will  correct  such  er- 
ror if  excepted  to  in  the 
Court  below ,....-  418 

Section  187. 

Where  no  appeal  is  made 
against  the  judgment  passed 
on  the  subject-matter  of  the 
suit,  the  discretionary  power 
of  assessing  costs  given  by 
section  187  of  Act  VIII  of 
1859  should  not,  unless  in 
a  very  exceptional  case,  be 
*  interfered  with  by  the  ap- 
pellate court 74 

Section  192. 

The  ascertainment  of  the 
amount  of  damages  is  a  ne- 
cessary preliminary  to  a  de- 
cree under  Act  VIII  of  1859, 
sec.  192,  for  specific  perform- 
ance of  a  contract  and  pay- 
ment of  damages  as  an  alter- 
native in  case  of  non-per- 
formance  • .••  341 

Section  313. 

Act  VIII  of  1859  sec.  313  does 
not  apply  where  a  reference 
is  agreed  to  at  and  during 
the  hearing 106 

Section  363. 
See  Appeal. 
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Section  372. 


Sec.  25  of  Act  XXIII  of  1861 
gives  no  rights  inconsistent 
with  sec.  372  of  Act  VIII 
of  1859 250 

See  Practice. 

Section  376. 
See  Practice. 

Section  378. 

Where  a  Court  has  granted  a 
review  the  High  Court  on 
appeal  will  not  interfere 
though  the  grounds  for 
granting  the  review  may 
have  been  improper  or  in- 
sufficient   164, 166 

Condition. 

A  mortgage-deed  contained  a 
condition  that  if  the  princi- 
pal were  not  repaid  by  a 
certain  day,  the  mortgage 
should  only  be  redeemed  by 
payment  of  one  mur^  of  rice 
for  each  rupee  of  the  mort- 
gage money.  The  mortgagee 
was  in  possession  under  a 
prior  Had^rawiira  mortgage, 
and  rice  rose  in  the  mar- 
ket : — Held  that  the  condi- 
tion was  unreasonable  and 
such  as  should  not  be  en- 
forced in  equity 81 

See  Bond. 

Gift. 

Conditional  Sale. 

See  Mortgage. 

CONTBACT. 

He  who  would  disaffirm  a  con- 
tract entered  into  by  mis- 
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take,  must  do  so  within  a 
reasonable  time  and  will  not 
be  allowed  to  do  so  unless 
both  parties  can  be  replaced 
in  their  original  position 390 

See  Specific  Performance. 

Vendor  and  Purchaser. 

Contribution. 

Where  a  judgment  was  pass- 
ed against  several  defend- 
ants jointly  and  severally, 
and  some  of  them  paid  the 
whole  of  the  judgment-debt : 
Held  that  they  might  sue 
the  others  for  contribution..  411 

One  tortfeasor  cannot  recover 
contribution  against  ano- 
ther.  411n. 

Conviction. 

Where  a  prisoner  was  convict- 
ed and  sentenced  under  sec. 
50  of  Act  XVII  of  1850, 
upon  the  charge  of  fraudu- 
lently secreting  a  post  letter, 
and  on  appeal  such  convic- 
tion and  sentence  were  con- 
firmed : — Held,  that  he  could 
not  subsequently  be  convict- 
ed under  the  same  section  of 
having  fraudulently  made 
away  with  the  same  letter 
upon  the  same  occasion,  both 
acts  being  connected  and 
substantially  a  part  of  one 
criminal  transaction 83 

Corporation. 

An  incorporated  Company  car- 
ries on  business  not  in  every 
place  where  it  has  officers, 
but  only  at  the  place  where 
its  principal  office  is  and 
where  its  affiurs  are  trans- 
acted   292 
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Where  an  action  on  a  contract 
was  brought  in  the  High 
Court  and  judgment  was 
given  to  the  plaintiff  for 
rupees  454-13-4 :— Held  that 
as  the  amount  so  found  due 
was  less  than  rupees  500 
the  plaintiff  could  not  have 
his  costs,  unless  the  Judge 
who  tried  the  cause  certified 
that  the  action  was  fit  to  be 
brought  in  the  High  Court..  115 
The  37th  clause  of  the  letters 
patent  constituting  the  High 
Court  does  not  give  the 
Court  an  uncontrolled  dis- 
cretion as  to  costs  in   civil 

suits 115 

Act  IX  of  1850  sec.  101  is  not 

repealed 115 

The  High  Court  has  no  power 
under  the  Civil  Procedure 
Code  to  award  costs  to  the 
defendant  when  the  plaintiff 
withdraws,  not  having  asked 
leave  to  do  so  with  liberty 
to  bring  another  suit  for  the 

same  matter.. 247 

The  plaintiff  in  a  properly  in- 
stituted interpleader  suit  is 
entitled  to  his  costs  and  has 
a  lien  for  them  on  the  fund.  861 

See  Civil  Procedure  Code 
SBC.  187. 

Criminal  Procedure  Code 
(Act  XXV  of  1861.) 
Sections  204, 205. 
The  discretionary  power  given 
by  law  to  examine  a  prisoner 
should  be  used  to  ascertain 
from  him  how  he  may  ex- 
plain £Gicts  in  evidence  ap« 
pearing  against  him,  not  to 
drive  him  to  make  aelf-cri- 
minating  statements., ..•••••  199 


The  High  Court  will  not  order 
a  copy  of  the  Judge^s  notes 
of  the  evidence  and  proceed- 
ings upon  conviction  in  a 
criminal  case  to  be  furnished 
to  the  prisoner  upon  the 
ground  of  alleged  probable 
hardship.  A&icprimdfa/As 
case  as  to  the  irr^ularity  of 
those  proceedings,  or  the 
illegality  or  impropriety  of 
the  sentence  or  order,  must 
appear,  before  the  Court  will 
call  for  or  direct  a  return  of 
the  record  of  the  proceedings.  138 

Crown. 

By  Muhammadan  law  semble 
the  dominion  of  the  sovran 
is  equally  absolute  and  un- 
controlled over  all  his  pos- 
sessions of  every  kind. 

But  quaere  whether  all  his 
possessions  are  necessarily 
subject  to  the  ordinary  rules 
of  ijiheritance  and  partition 
among  descendants. 

A  reigning  Muj^ammadan 
prince  may  possess  property 
held  jure  coronae  as  well  as 
property  acquired  by  some 
other  title 281 

Custom. 

A  custom  which  has  never 
been  judicially  recognised 
cannot  prevail  against  dis- 
tinct authority, 420 

The  custom  of  the  Beddi  caste, 
according  to  which  a  father- 
in-law  may  disinherit  his 
heir  in  favour  of  a  son-in- 
law,  is  badfM  M.  f 63 
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Cypre's  doctrine. 
See  Charitable  bequests. 

^ROTRIYAM. 

Each  holder  of  a  9rotriyam  con- 
ferred for  lives  can  only 
alienate  his  own  life  interest.  465 

SemhU  an  adopted  son  may 
succeed  to  a  9rotriyam 470n. 

Semble  a  widow  may  succeed 
to  a  9rotriyam  during  life,   ibid. 

^u'dras. 
See  Bastards. 

Damages. 

By  Hindd  law  a  purchaser 
may  recover  in  an  action  for 
breach  of  contract  to  deliver 
goods,  not  only  double  the 
earnest-money,  but  also  da- 
mages for  the  non-delivery..      9 

The  ascertainment  of  the 
amount  of  damages  is  a  ne- 
cessary preliminary  to  a  de- 
cree under  Act  VIII  of  1859 
sec.  192  for  specific  perform- 
ance of  a  contract  and  pay- 
ment of  damages  as  an  alter- 
native in  case  of  non-per- 
formance..    341 

See  Execution. 

Damages,  Measure  of 

In  an  action  by  a  vendee 
against  a  vendor  for  non- 
performance of  a  contract  to 
deliver  goods,  which  speci- 
fies no  time  for  delivery,  the 
measure  of  damages  is  the 
difference  between  the  con- 
tract-price and  that  which 
goods  of  a  like  description 
bore  on  the  lapse  of  a  reason- 
able time  for  delivery. 162 
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In  an  action  by  *  the  vendee 
against  the  vendor  for  breach 
of  a  contract  to  deliver  goods 
"  in  two  or  three  days,"  the 
measure  of  damages  is  the 
difference  between  the  con- 
tract-price and  the  price 
which  similar  goods  bore  on 
the  lapse  of  a  reasonable  time 
for  delivery,  not  less  than 
three  days  from  the  date  of 
the  contract 168 

Daughter. 
See  Inherttance. 
Maintenance. 

Debtor  and  Creditor. 
By  Hindi  law  the  assignee  of 
a  debt  can  sue  the  debtor  in 

his  own  name 150 

Infant. 
See  Widow,  Hindu'. 
Declaratory  suit. 

Before  the  enactment  of  Act 
Vm  of  1859,  sec.  15  a  suit 
could  not  have  been  brought 
for  a  mere  declaration  of 
title  without  consequential 
relief 252,  xL 

A    suit    cannot    be    brought 
against  several    defendants 
to  eject  one  and  to  obtain  a 
declaration  of  title  against  * 
the  rest... 252 

Decree. 

A  and  B  sued  D  and  E  for  the 
estate  of  their  relative  C,  the 
deceased  husband  of  D,  on 
the  ground  that  the  &mily 
to  which  A,  B  and  C  belong- 
ed was  undivided.  D  (who 
was  a  Hindti  widow  with- 
out surviving  issue)  and  E 
pleaded  division  and  that  D 
had  sold  and  assigned  the 
estate  to  E,  This  alienation     ^ 
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was  not  shown  to  have  been 
made  for  purposes  recogniz- 
ed by  Hind6  law  : — Held 
.  that  the  District  Munsif,  in 
disallowing  the  plaintiffs 
claim  to  immediate  posses- 
sion, should  not  have  provid- 
ed for  the  re-assignment  of 
the  estate  from  E  to  D  for  D*s 
life,  but  that  he  was  right 
in  declaring  that  after  D's 
death  the  property  should 
revert  to  the  plaintiffs  as 

heii-s  of  C 206 

The  Court  will  not  be  deterred 
from  making  a  decree  by  the 
difficulties  to  be  expected  in 

carrying  it  out 415 

Delivery. 
See  Carrier. 

Dharmakartta'. 
A  suit  will  lie  to  determine  who 
are  fit  persons  of  right  enti- 
tled to  be  appointed  dhar- 
makartt&s  of  a  pagoda...  307,308 
Division. 
A  grandson  may,  by  Hindu 
law,  irrespective  of  all  cir- 
cumstances, maintain  a  suit 
against  his  grandfather  for 
compulsory  division  of  an- 
cestral family  property 77 

See  AxiTA  Santa'na. 

Drishtabandhaka. 
See  Mortgage. 

Drunkenness. 
See  Act  XVIII  of  1862. 

Dvya'mushta'yana 54n.,55 

Earnest-Money. 

See  Vendor  and  Purchaser, 

Easement. 

When  a  tenant  by  his  lessor  s 
permission  erected  a  dam 
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upon  his  holding  and  there- 
by obstructed  the  natural 
flow  of  the  water  to  other 
lands  of  the  lessor: — Held 
that    the  mere   permission 
did  not  amount  to  a  grant. 
Held  also  that  there  was  no 
implied  grant  of  the  right 
to  use  water  so  as  to  dero- 
gate from  the  rights  of  those 
through  whose    lands    the 
stream     would     otherwise 
flow. 
Held  also  that  the  right  under 
the  permission  might  be  ter- 
minated by  revocation    of 
the  latter,  but  that  such  re- 
vocation would  only  be  per- 
mitted on  the  terms  of  the 
landlord  pa3ring  to  the  te- 
nant   the    expenses    which 
that  permission  had  led  him 
to  incur. 

Even  when  the  dominant  and 
servient  tenements  are  the 
property  of  different  per- 
sons, a  man  may  license  an 
act  in  its  inception  and  yet 
be  entitled  to  relief  when 
the  act  is  fo\md  to  have  in- 
jurious consequences  which 
he  could  not  have  contem- 
plated at  the  time  of  the 
license •..  258 

Ecclesiastical  Jurisdiction. 
See  Will. 

Ejectment. 

See  Declaratory  Sun. 
Ka'jtam. 

Estoppel. 
1.  Where  A  sued  B  for  moneys 
alleged  to  be  due  under  cer- 
tain documents  and  B  plead- 
ed that  the  demands  had 
been  included  in  a  settle^ 
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ment  of  accounts,  embodied 
in  a  document  which  he  set 
forth  in  his  answer,  and  the 
suit  was  dismissed  on  the 
ground  that  being  included 
in  the  settlement,  the  de- 
mands no  longer  existed  as 
causes  of  action : — ^Held  that 
A's  representative  was  not 
estopped  £rom  disputing  the 
document  in  a  subsequent 
action  brought  by  him  a- 
gainst    the    representative 

of  B.... 312 

2.  In  a  foreclosure  suit  in 
which  A  was  plaintiff  and  B, 
C  and  D  were  defendants : — 
Held,  that  A  was  estopped 
by  a  previous  verdict  on  the 
point  in  issue  inan  ejectment 
in  which  CandD  were  plain- 
tiffs and  A  was  defendant. . .  245 

EVIDENCB. 

1.  In  a  suit  between  Mul^am- 
madans  a  pedigree  may  be  sa- 
tisfactorily established  mere- 
ly by  oral  evidence 92 

2.  An  adj  ustment  of  accounts 
may  be  provided  by  oral 
evidence 183 

3.  When  the  words  of  an  agree- 
ment are  plain  and  unambi- 
guous they  should  not  be  ex- 
plained away  by  extrinsic 
evidence,  and  still  less  by 
mere  reasoning  fix)m  proba- 
bilities   264 

4.  On  an  enquiry  whether  a 
signature  is  genuine,  the  sig- 
nature cannot  be  compared 
with  a  document  not  before 
the  Court,  nor  with  one  of 
which  the  authenticity  is 
disputed.., 164 

&  When  a  plaintiff  attempts  to 
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enforce  as  a  contract  of  loan 
binding  upon  the  defendant 
immediately  upon  its  exe- 
cution an  instrument  which 
he  verbally  agreed  at  the 
time  should  not  so  operate, 
and  for  which  the  defend- 
ant received  no  considera- 
tion, the  latter  may  give  evi- 
dence of  the  verbal  agree- 
ment   457 

See  Bond. 
Pleading. 
Widow,  Hindu'. 

Exchange. 
By  Hind6  law  an  exchange  of 
lands  followed  by  possession, 
need  not  be  evidenced  by 
writing. 100 

Semble  Hindti  law  admits  the 
receipt  of  money  for  owelty 
of  exchange 101  n« 

Execution. 

Execution  cannot  be  obtained 
on  a  merely  declaratory 
decree 184 

There  may  be  a  valid  sale 
upon  an  execution  inan  ac- 
tion of  damages  for  a  tort,  of 
the  share  of  undivided  fa- 
mily property  to  which,  if 
a  partition  took  place,  the 
judgment-debtor  would  be  • 
individually  entitled 471 

Such  damages  and  the  costs  re- 
covered constitute  a  judg- 
ment-debt, in  respect  of 
which  the  judgment-credi- 
tor's rights  are  the  same  as 
those  upon  any  other  judg- 
ment for  payment  of  money.  471 
See  Small  Causes  Court. 

False  Chaboe. 
See  PsNAL  Code  sjc.  211. 

T  % 
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False  Evtoknce. 
See  Penal  Code  sec.  191. 

Foreclosure, 

See  Appeal. 
Mortgage. 
Estoppel. 

Forfeiture. 
The  Court  will  not  relieve 
against  the  forfeiture  of  a 
lease  caused  by  non-pay- 
ment of  rent,  although  the 
lessor  on  previous  occasions 
has  waived  the  forfeiture...     15 

Fosterson. 

The  relationof  a  fostersonis  not 
recognised  by  Hindu  law...  334 

Gift. 

By  Hindii  law  a  man  may 
make  a  gift  of  any  of  his 
property  binding  as  against 
himself. 

Even  when  a  deed  of  gift  is 
voidable  on  the  ground  of 
fraud,  accident  or  mistake, 
it  is  a  question  for  the  dis- 
cretion of  the  Court  whether 
cancellation  or  delivery  up 
ought  to  be  ordered. 

Where  a  Hindii  made  a  gift  to 
a  person  whom  he  said  he 
had  taken  as  his  m&nasapu- 
txa: — Held  that  he  could 
not  set  it  aside  on  the  ground 
that  he  erred  in  supposing 
that  the  donee  could  per- 
form his  funeral  rites 393 

Sernble  the  Hind6  law  recog- 
nizes the  validity  of  a  gift 
on  condition 403 

Government. 
See  Jurisdiction. 

Grandson. 
See  Division. 


Heir. 
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A  father-in-law,  although  of 
the  Beddi  caste,  cannot  dis- 
inherit his  heir  in  favour  of 
his  son-in-law 51 

In  a    bequest    of  personalty 
'heirs'  held  to  mean 'heirs- 
at-law"  and  not '  next  of  kin'  28  n. 
and  X. 

HiGHWAT. 

The  right  to  conduct  a  marri- 
age procession  aJpng  the 
public  highway  can  only  be 
questioned  by  the  magis- 
trate ;  and  an  action  will  lie 
against  private personsforci- 
bly  stopping  such  a  proces- 
sion, even,  semble,  where  it 
is  unusual  for  persons  of  the 
plaintiff's  caste  to  conduct 
one 50 

HiNDTf  Law. 

See  Adoption,  Bastardy, 
Division,  Exchange,  Fos- 
terson, Gift,  Heir,  Hus- 
band AND  Wife,  Idioct, 
Infant,  Inheritance, 
Interest,  Maintenance, 
Marriage,  Parent  and 
Child  Stri^dhana,  Trus- 
tee, Undivided  Pro- 
perty. 

Hindu'  Priest. 

A  Hind6  priest  cannot  sue  in 
V  respect  of  the  withholding 
of  religious  observances  due 
to  his  sacred  rank,  but  un- 
connected with  any  special 
office  held  by  him,  although 
the  non-performance  of  such 
observances  may  have  caused 
him  some  ascertainable  pe- 
cuniaiy  loss #•#••  SOi 
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A  Hind6  'adulteress  living 
apart  from  her  husband 
cannot  recover  maintenance 
from  him  so  long  as  the 
adultery  is  uncondoned  ..wr;^S72 

A  E[ind6  wife  is  not  entitled 
to  maintenance  if  she  leaves 
her  husband  without  a  justi- 
fying cause 375 

The  husband's  marrying  a  se- 
cond wife  is  not  such  justify- 
ingcause 375 

Where,  therefore,  a  Hindu  hus- 
band married  a  second  wife 
and  his  first  wif<^  thereupon 
left  him : — ^Held  that  the 
first  wife  had  no  implied  au- 
thority to  borrow  money  for 
her  support 375 

Semble  the  prohibition  against 
a  plurality  of  wives  save  un- 
der certain  circumstances,  is 
merely  directory  and  not 
imperative 375 

See  Stbi'dhana. 

Idiocy. 

The  mental  incapacity  which 
disqualifies  a  Hind^  from  in- 
heriting on  the  ground  of 
idiocy  is  not  necessarily 
utter  mental  darkness. 

A  person  of  unsound  mind,  who 
has  been  so  from  birth,  is  in 
point  of  law  an  idiot. 

The  reason  for  disqualifying  a 
HindJi  idiot  is  his  unfitness 
for  the  ordinary  intercouree 
of  life 214 

And  see  Deed. 

Marruge. 

Ilada'rawa'ea. 

See  Condition. 
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Illegitimacy. 
See  Bastardy. 

Indictment. 

See  Uncertainty. 
Amendment. 

Infant. 

A  suit  cannot  be  brought  on 
behalf  of  a  Hindii  minor  to 
secure  his  share  in  undivid- 
ed fisimily  property,  unless 
there  is  evidence  of  such 
malversation  as  will  endan- 
•ger  the  minor's  interests  if 
his  share  be  not  separately 
secured 105 

A  debt  incurred  by  the  head 
of  a  Hindti  family  residing 
together  is  under  ordinary 
circumstance  presumed  to  be 
a  family  debt.  But  when  one 
of  the  members  is  a  minor, 
the  creditor  seeking  to  en- 
force his  claim  against  the 
family-property  must  shew 
that  the  debt  was  contract- 
ed bond  fide  and  for  the 
benefit  of  the  family 398 

Inheritance. 

According  to  the  Hind6  law  in 
force  in  the  Madras  Presi- 
dency, a  sister's  son  does  not 
inherit 85 

A  member  of  a  Hindti  family 
cannot  as  such  inherit  the 
property  of  one  taken  out  of 
that  £ainily  by  adoption....  180 

The  severance  of  an  adopted 
son  from  his  natural  family 
L9  so  complete  thatno  mutual 
rights  as  to  succession  to 
property  can  arise  between 
them... •  M.M 180 


522 


INDEX  TO  THE  PRINCIPAL  MATTEBS. 


Page 
lu  the  case  of  Q^dras  the  law 

has  been  and  still  is  that 
bastards  succeed  their  fa- 
thers by  right  of  inherit- 
ance   478 

A  Hind6  widow,  whether 
childless  or  not,  stands  next 
in  the  order  of  succession  on 
£Eiilure  of  male  issue 223 

Daughters  can  only  succeed 
on  failure  of  widows 223 

Where  A  had  two  wives,  B 
and  C,  and  B  predeceased  A 
leaving  three  daughters,  and 
C  survived  A  and  was  child- 
less : — ^Held  that  C  succeed- 
ed to  A's  property  in  pre- 
ference to  the  three  daught- 
ers   223 

By  Muhammadan  law  descend- 
ants in  the  male  line  of  the 
paternal  great  grandfather 
of  an  intestate  are  within 
the  class  of '  residuary'  heirs, 
and  entitled  to  take  to  the 
exclusion  of  the  children  of 
the  intestate's  sisters  of  the 
whole  blood 92 

See  Idioct. 

Undivided  Family. 

Injunction. 

Injunction  granted  to  restrain 
a  partner  from  excluding  his 
co-partner  from  the  partner- 
ship business  and  from  doing 
any  act  to  prevent  its  being 
carried  on  according  to  the 
articles 341 

Insolvency. 

Under  a  vesting-order  an  in- 
solvent's estate  became  vest- 
ed in  the  Official  Assignee, 
who  paid  the  scheduled  cre- 
ditors the  principal  of  their 


debts.  A  discharging  order 
was  then  made  under  sec. 
59  of  the  Indian  Insolvent 
Debtors  Act  (11  Vict.  c.  21). 
At  the  date  of  such  order 
the  Official  Assignee  had 
rupees  143-1-8  to  the  credit 
of  the  insolvent's  estate.  He 
subsequently  received  the 
interest  on  certain  securities 
which  had  been  bequeathed 
to  the  insolvent  for  his  life 
before  the  date  of  the  vest- 
ing order : 

Held : — ^That  the  discharging- 
order  did  not  make  the 
vesting-order  void;  nor  as 
regarded  the  estate  vested 
in  the  Official  Assignee  did 
it  revest  immediately  the 
right  of  property  in  the  in- 
solvent. 

That  creditors  are  entitled  to 
interest  on  interest-carrying 
debts  out  of  a  surplus  re- 
maining in  the  Official  Assig- 
nee's hands  after  payment 
of  the  scheduled  amount  of 
debts. 

That  notwithstanding  the  dis- 
charging order  the  Court 
might  direct  the  rupees  143- 
1-8  and  the  interest  subse- 
quently received  to  be  paid 
to  the  insolvent's  creditors 
rateably  in  respect  of  in- 
terest on  their  debts  calcu- 
lated down  to  the  date  of 
the  discharging  order  and 
that  the  balance  should  be 
paid  to  the  insolvent  or  his 
representative. 
That  the  interest  subsequently 
received  by  the  Official  As- 
signee was  ^'neither  after 
acquired  property"  within 
the  meaning  of  sec.  59,  nor 
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''a  debt  growing  due  to  the 

insolvent  before  the  Court 

shall  have  made  its  order" 

within  the  meaning  of  sec. 

7  of  11  Vict.  c.  21. 

Be  AleosaTtder  McClean  con- 
curred in •  217 

Interest. 

Where  part-payments  were 
made  on  a  bond  and  credited 
in  discharge  of  the  principal, 
and  an  action  was  brought 
for  the  balance  of  the  prin- 
cipal and  for  interest,  and 
the  lower  C!ourt  allowed  a 
sum  for  interest  as  due  at 
the  date  of  the  plaint  which 
was  greater  than  the  prin- 
cipal, the  High  Court  dis- 
allowed the  excess 5 

The  provision  in  section  4  of 
Begulation  XXXIV  of  1802 
against  an  award  of  interest 
in  excess  of  the  principal 
refers  only  to  the  amount 
claimed  for  interest  at  the 
time  the  suit  is  brought...       5 

The  rule  of  Hind6  Law  as  to 
recoverable  arrears  of  in- 
terest  • • X 

The  obligor  having  offered  to 
pay  the  principal  and  in- 
terest into  Court : — Held 
that  he  should  be  relieved 
from  interest  from  the  date 
of  such  offer 124 

The  debts  on  which  interest 
ought  to  be  allowed  to  credi- 
tors out  of  a  surplus  remain- 
ing in  the  Official  Assignee's 
hands  after  payment  of  the 
scheduled  amount  of  debts, 
are  such  only  as  bear  interest 


Page 
by  the  contract  of  the  parties 
either  express  or  implied; 
not  upon  judgments  or  any 
other  debts  with  respect  to 
which  interest  could  only  be 
recovered  qu&  damages 223 

See  Act  XXIII  of  1S61. 

Bankruptct. 
Certificate  of  Suc- 
cession. 
Insolvency. 

Interpleader, 

An  interpleader  suit  is  not  im- 
properly constituted  merely 
because  one  of  the  defend- 
ants does  not  claim  the 
whole  of  the  subject-matter. 

HoggaH  v.  Cutta  (Cr.  &  P.  197) 

observed   upon .* 360 

See  Costs. 

Irrigation. 

Reg.  V  of  1822  does  not  apply 
to  disputes  respecting  irri- 
gation   230 

Island. 
See  Alluvion. 

Jurisdiction. 

A  sued  B  for  goods  sold  in 
Madras  and  delivered  to  B 
personally  outside  the  local 
limits  of  the  High  Cpurt's 
original  jurisdiction.  B 
dwelt  outside  those  limits. 
The  goods  were  sent  to  him 
at  his  request,  sometimes  by 
sea,  sometimes  through  the 
Post-Office,  but  always  at 
A's  risk  during  the  journey : 
Held,  that  the  suit  must  be 
dismissed  for  want  of  juris- 
diction   200 
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Where  the  payee  sued  the 
maker  of  a  note  which  was 
dated  ''Madras  27th  Sep- 
tember I860"  and  delivered 
to  the  plaintiff  atMadrafi : — 
Held  that  the  High  Court 
had  jurisdiction  to  entertain 
the  suit,  though  the  de- 
fendant had  signed  the  note 
at  Secunderabad,  whence  he 
bad  sent  it  by  post  to  the 
plaintiff. ; 202 

Serrible  the  jurisdiction  to  en- 
tertain suits  against  the  Qo- 
vemment  under  sec.  5  of  Act 
VIII  of  1859  exists  only 
where  the  cause  of  action 


arose. 


286 


A  suit  will  not  lie  in  the  High 
Court  against  the  Collector 
of  Madras  residing  and  car- 
rying on  business  atSydapet, 
in  respect  of  matters  arising 
in  Chingleput,  though  his 
Deputy  Collector  carried  on 
business  within  the  local 
limits  and  the  orders  and 
proceedings  in  reference  to 
the  matters  in  question  were 
in  his  name  of  ofBce  as  Col- 
lector of  Madras 286 

The  High  Court  has  no  juris- 
diction to  entertain  a  suit 
on  an  instrument  stipulat- 
ing for  the  payment  of  mo- 
ney generally,  when  the  de- 
fendant resides  beyond  the 
local  limits  and  such  instru- 
ment was  signed  by  him 
beyond  those  limits.«.t 436 

Jurisdiction  to  entertain  a  suit 
on  a  promissory  note  is 
primd  fade  shewn  upon  a 
plaint  alleging  that  the  note 
was  delivered  by  the  de- 
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fendant  at  Madras  aod  that 
he  thereby  promised  to  pay 

at  Madras 439 

Remarks  on  the  maxim  debi- 
ivjm  et  contractus  sunt  nulr 

IvubImi , 440 

Jurisdiction  over  charities.  436  n. 

Ka'faii. 

A  k&nam-mortgagee  does  not 
forfeit  his  right  to  hold  for 
twelve  years  from  the  date 
of  the  k&nam  by  allowing 
the  purapp&d  to  fedl  into 
arrear 112 

A  k$nam-mortgage  cannot  be 
redeemed  before  the  lapse  of 
twelve  years  from  the  date 
of  its  execution • 262 

A  m&kinsmA&r  cannot  eject 
a  k$namd&  or  his  assignee 
before  the  expiration  of 
twelve  years  from  the  date 
ofthekinam 296 

Where  a  first  kinam-holder  in 
his  answer  to  a  redemption- 
suit  by  a  second  ki^iam- 
holder,  for  the  first  time 
denied  his  own  kii^am  and 
alleged  an  independent  jan- 
ma  right;  held  that  he 
had  not  thereby  forfeited 
his  right  to  rely  upon  the 
option  to  make  a  further 
advance,  to  which  as  kH^am- 
holder  he  was  entitled, 
though  the  denial  and  alle- 
gation were&lse',and  though 
his  documents  in  support  of 
such  allegation  were  forged.    IS 

A  ki^am-holder  who  denies 
his  janmi*s  title  forfeits  his 
right  to  hold  for  twelve 
years ♦♦S 

When  the  <ir41ansof  adevasvam 
were  four  tfctwU^s :— 5«W 
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that  a  sale  of  the  tiriyama 
right  by  one  t£rawi4  with- 
out the  consent  of  the  others 
was  altogether  invalid  and 
that  the  vendee  could  not 
^redeem  a  k^am  mortgage 
ofthe  devasvam  land,  though 
the  mortgagor  was  k&raija- 
van  of  the  tarawd^  which 
assumed  to  sell  the  iirfyama 
right 

See  Otti. 

VeNDOE  &  PUBCHASER. 


Laches. 

A  bought  land  from  B  in  1848, 
entered  into 'possession  and 
in  1852  went  abroad.  In 
1853   C  bought  the  same 

[  land  from  B,  the  land,  being 
then  registered  in  B's  name 
and  C  not  having  notice  of 
A's  purchase: — ^Held,  in  a 
suit  brought  in  1859  that  A 
had  forfeited  his  title  by  his 
own  laches  and  could  not 
ejectC 26,x 

An  usufructuary  mortgage  of 
lands  was  executed  in  1846, 
but  the  mortgagee  did  not 
enter  into    possessioa     In 
1852  his  representative,  the 
plaintiff,  commenced  a  suit 
to  obtain  possession,  but  al- 
lowed it  to  drop.  In  1854  he 
commenced  the  present  suit 
for  the  same  object : — Held 
that  laches  could  not  be  im- 
puted to  the  plaintiff  from 
the  date  of  presenting  the 
plaint  in  1852,  and  that  the 
produce    from    that    date 
shouldbeaccordinglyaward- 
edhim. „„, ^^^     70 
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Effect  of  laches  of  equitable 
owner  on  the  time  for  which 
aji  account  of  mesne  profits 
will  be  taken  in  cases  of  ad- 
veree  possession 108  n. 

Landlord  and  Tenant. 

Where  no  pattis  and  muchal- 
kis  have  been  exchanged 
between  the  parties,  occu- 
pants of  lands  cannot  be 
sued  for  its  proceeds,  even 
though  they  have  admitted 
the  plaintifis  to  be  the  pro- 
prietors ^ 

The  Court  will  not  reKeve 
against  the  forfeiture  of  a 
lease  caused  by  non-payment 
of  rent,  although  the  lessor 
on  previous  occasions  has 
waived  the  forfeiture 15 

Lands  forming  part  of  the  en- 
dowment of  a  temple  were 
demised  by  the  CoDector  at 
a  svimibhogam  rent  of  four 
aimas  per  koUai,  the  lessee 
paying  the  Government  tfr- 
vai.  The  lessee  entered,  im- 
proved, and  paid  his  rent  for 
sevemlyears:— Held,revera- 
ing  the  decree  of  the  Princi- 
pal $adr  Amln,  that  the 
smaUness  of  the  rent  shewed 
that  the  lessee  was  merely  a 
tenant  at  will  and  that  the 
hakdfe  of  the  endowment 
having  regained  possession 
might  oust  him  at  his  plea- 
s^'-e 109 

Reg.  V  of  1822,  sea  8  refera 
only  to  zamind&s  and  other 
proprietors  of  estates  permar 
nently  settled  under  the 
Reg.  of  I862.0 109 


526 


INDEX  TO  THE  PRINCIPAL  MATTERS, 


Page 


An  inBtniment    which  is  in 
terms  a  temporary  lease  is 
as  binding  on  the  lessor  qud 
lease,  where  the  tenancy  is 
to   commence  at  a  future 
day  or  on  the  determination 
of  an  existing  lease  undeir 
which  another  lessee  is  in 
possession,  as  where  it  com- 
mences immediately...  ...—  153 

See  Attachment. 

Easement. 

Forfeiture. 

Specific  Performance. 

Leasehold. 

See  Administrator  Gene- 
ral. 

Lease,  Permanent. 
SeeBeg.XXVoflS02,cl57. 

Letters  Patent. 

Under  clause  12  of  the  letters 
patent  constituting  theHigh 
Court  of  Madras  the  Go- 
vernment must  be  consider- 
ed as  carrying  on  business 
at  the  place  where  its  mem- 
bers exercise  all  the  func- 
tions of  Government. 

The  words  "  carry  on  business" 
in  that  clause  imply  a  per- 
sonal and  regular  attendance 
to  business  within  the  local 

limits 286 

See  Costs. 

Lex  forl 
See  Addenda*  x. 

Legitimact. 
See  Presumption. 
Lien. 

The  plaintiff  in  a  properly 
instituted  interpleader  suit 
has  a  lien  for  his  costs  on  the 

fmid. 3«1 


Limitation  Act. 
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The  Indian  law  of  limitation 
as  to  realty  bars  the  remedy, 
but  does  not  extinguish  the 

right... • ...  • 85 

Where  a  bond  was  seized  un- 
der legal  process  of  attach- 
ment after  it  had  become 
due  but  before  the  lapse  of 
twelve  years  from  its  date, 
and  remained  under  attach- 
ment for  several  years: — 
Held  that  there  was  "  good 
and  sufficient  cause*'  for  the 
lapse  of  time  within  the 
meaning  of  Regulation  II  of 
1802,  sec.  18,  cl.  4,  and  that 
a  suit  on  the  bond  was  there- 
fore not  barred 150 

A  suit  for  ina'am  lands  waa 
instituted  in  1849,  the  cause 
of  action    haying    accrued 
nearly  twelve  years  before. 
The  suit  was  dismissed  on 
the  ground  that  the  plaintiff 
had  no  certificate  as  requir- 
ed by  Reg.  IV  of  1831.  Eight 
years  afterwards  the  plain- 
tiff, having  obtained  the  re- 
quisite certificate,  commenc- 
ed a  suit  for  the  lands : — 
Held,  affirming  the  decree 
of  the  Civil  Judge,  that  the 
institution    of  the    former 
suit  had  not  suspended  the 
statute  of  limitations,  and 
that  the  plaintiff  was  there- 
fore barred S20 

Where  the  plaintiff  within 
three  years  from  the  arising 
of  the  cause  of  action  pre- 
sented his  plaint,  which  was 
returned  to  him  for  amend- 
ment but  without  specify-  . 
ing  a  time  for  such  amend- 
ment, and  the  plaint  was 
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re-produced  and  filed  some 
days  beyond  the  three  years, 
and  the  defendants  pleaded 
the  statute  of  limitation : — 
Held  that  the  date  of  com- 
mencing the  action  was  that 
of  the  original  presentation 

of  the  plaint 427 

The  law  of  limitation  is  part 
of  the  lex  fori x 

See  Administrator  General. 
Adoption. 
Bond. 
Pleading. 

Lottery.       • 

A  transaction  is  not  necessari- 
ly a  lottery  within  Act  V  of 
1844  simply  because  a  mat- 
ter of  whatever  kind  is 
agreed  to  be  decided  by  lot. 

Where  twenty  persons  agreed 
that  each  should  subscribe 
200  rupees  by  monthly  in- 
stalments of  ten  rupees,  and 
that  each  in  his  turn  as  de- 
termined by  lot  should  take 
the  whole  of  the  subscript 
tions  for  one  month  : — ^Held 
that  the  agreement  was  not 
illegal,  and  that  a  suit  might 
be  brought  on  a  bond  given 
by  one  of  the  subscribers, 
who  had  received  one 
month's  subscriptions,  to  se- 
cure the  payment  of  his  sub- 
sequent monthly  instal- 
ments   448 


Maintenance. 
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Lunatic. 
See  Marruqe.    * 

MlOISTRlTE. 

See  Mandamus. 


A  son  whether  adopted  or  be- 
gotten can  claim  mainte- 
nance of  his  father  until  put 
into  possession  of  his  share 
of  the  ancestral  estate 45 

Qiiaere  whether  a  right  to 
maintenance  can  descend  as 
an  estate? 368 

A  Hindtiadulteress  living  apart 
from  her  husband  cannot  re- 
cover maintenance  from  him 
so  long  as  the  adultery  is 

uncondoned 872 

A  daughter  living  apart  from 
her  father  for  no  sufficient 
cause  cannot  sue  him  for 

maintenance 872 

See  Bastardy. 

Husband  and  Wife. 
Zami'nda'r, 

Maintenance  and  Champertt. 


The  law  of  England  as  to  the 
offences  of  maintenance  and 
champerty  does  not  apply 
to  natives  of  India.  In  deal- 
ing with  objections  to  their 
contracts,  on  the  ground  of 
maintenance  or  champerty, 
the  Court  must  look  to  the 
general  principles  regarding 
public  policy  and  the  ad- 
ministration of  justice  upon 
which  that  law  at  present 
rests. 

To  constitute  "maintenance" 
improper  litigation  must 
have  been  stirred  up  with  a 
bad  motive  or  purpose  con- 
trary to  public  policy  and 
justice. 

"  Champerty'*  is  a  species  of 
"maintenance**  and  of  the 
same  character,  but  with  the 
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additional  feature  of  a  con- 
dition or  bargain  providing 
for  a  participation  in  the 
Bubject-matter  of  the  litiga- 
tion. 
Specific  performance  decreed  of 
a  lease,  though  the  lease 
formed  part  of  an  arrange- 
ment whereby,  ss  a  consi- 
deration for  the  lease,  the 
plaintiff  was  to  lend  the 
defendant  money  to  enable 
him  (inter  alia  t  to  commence 
legal  proceedings  against  the 
then  tenant  of  the  subject- 
matter  of  the  intended  lease.  153 

Mat.ar^h.  Law. 

See  .Kk'JfAM. 
Otti. 

YeNDOB  &  PUBCHASEB. 

Manager  of  Pagoda. 

The  paid  managers  of  the 
afiairs  of  a  pagoda  have  no 
power  as  such  to  encumber 
the  pagodarproperty  or  to 
settle  large  outstanding  de- 
mands against  it. 

Persons  dealing  with  such 
managers  are  bound  to  en- 
quire into  the  extent  of  their 
authority 298 

The  civil  courts  will  recognize 
and  enforce  the  rights  of 
persons  holding  offices  con- 
nected with  the  management 
and  regulations  of  pagodas ; 
and  if  the  holder  of  such  an 
office  were  entitled  to  re- 
muneration for  his  services 
in  the  way  of  salary  or  other- 
wise, he  would  have  a  civil 
right  entitling  him  to  main- 
tain a  suit,  if  that  remune- 
ration were  improperly 
withheld .••..•„• 307 


Manasaputba.., 


Page 
393 


Ma'ndaxus. 


Where  a  magistrate  has,  in  the 
exercise  of  his  discretion,  re- 
fused to  proceed  with  a  cri- 
minal charge  pending  a  civil 
action  in  respect  of  the  mat- 
ter out  of  which  the  charge 
arose,  a  mandamus  will  not 
be  granted  to  compel  the 
hearing  of  the  charge 66 

Marriage. 

Semblt  a  9^dra  need  not  marry 
a  wife  of  the  same  sect  or 
caste  as  his  own 478 

A  Hind6  lunatic's  marriage  is 
valid 214  n. 

So,  aemhle,  is  a  Hindd  idiot's, 
ibid. 

Materialitt. 
See  Penal  Code  Sec.  191. 
Maxims. 

1.  Debitum  et  contmcttis  sunt 
nuUiua  loci 440  • 

2.  Leges  posteriorea  leges  prir- 
ores  contrarias  abrogcmt  121  n. 

3.  Caveat  emptor 392 

4.  Factum  vcdet quodjierinan 
debuit 56e 

5.  New/)  debet  bis  vexari 280 

Meske  Profits. 

Even  with  the  permission  of 
the  Civil  Court  a  separate 
suit  cannot  be  brought  for 
mesne  profit  between  the 
institution  of  the  original 
suit  and  the  execution  of 
the  decree  thereon. 

Act  XXIII  of  1861,  sec.  11, 
commented  on ,..„ ,  45S 
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The  mIrjSsidir  is  the  real  pro- 
prietor of  mirifai  land,  but 
ryots  may  be  entitled  to  the 
perpetual  occupany  of  mir^ 
si  land,  subject  to  the  pay- 
ment of  the  mir&IdSr's  share : 
such  tenure,  however,  gene- 
rally depends  upon  long-es- 
tablished usage  and  must  be 
proved  by  satisfactory  evi- 
dence   264 

Regulation  V  of  1822  is  inap- 
plicable to  land  held  under 
a  mir&idir  or  any  ordinary 
proprietor » , 75 

Mistake. 

See  Contract. 

Mortgage. 

A  drishtabandhaka,  or  Hind6 
instrument  by  which  visible 
property  is  mortgaged,  which 
names  a  time  for  payment 
of  the  money  borrowed  and 
stipulates  that  on  deSeiult  the 
mortgagee  shall  be  put  into  . 
exclusive  possession  and  en- 
joyment of  the  property, 
will  not  be  treated  strictly 
as  a  conditional  sale,  even 
though  the  instrument  ex- 
pressly provide  that  on  de- 
fault the  transaction  shall 
be  deemed  an  outright  sale ; 
and  in  a  suit  by  the  mort- 
gagee for  possession,  the 
Court,  in  decreeing  the 
right  thereto,  will  give  the 
mortgagor  a  day  for  redeem- 

*  ing 460 

A  mortgaged  land  to  B,  the 
mortgage -instrument  pro- 
viding that  B  should  be  en- 
titled to  purchase  the  land 
if  it  were  not  redeemed  by 
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12th  July  1843.    In   1845, 

B  accepted  from  A  one  pa- 
goda in  part-payment  of 
the  mortgage-money : — Held 
that  this  was  a  waiver  by 
B  of  his  right  to  purchase.  69 
Where  a  mortgage-bond  con- 
tained an  agreement  to 
repay  the  money  with  in- 
terest by  a  certain  day,  and 
proceeded  thus  "if  I  (the 
mortgagor)  fail  to  pay  the 
amount,  then  I  will  put  you 
in  possession  of  the  land,  and 
you  may  enjoy  it,  and  when 
I  have  the  means  I  will  re- 
deem the  land  and  pay  the 
debt  with  interest  and  take 
back  the  bond" :— Held  that 
on  the  mortgagor's  de&ult 
the  mortgagee  might  sue  for 
the  money,  and  that  he  was 
not  bound  to  accept  the  land 
and  forego  his  right  of  ac- 
tion   114 

And  see  Appeal. 

Condition. 

Eanam. 

Laches. 

Otti. 

MUHAMMADAN  LAW. 

See  Crown. 
Evidence. 

iNHERrrANCE. 

Notice. 

A  person  bound  to  make  an 
enquiry  and  fstiling  to  do  so, 
will  be  held  to  have  notice 
of  all  such  &ctB  as  that  en- 
quiry, if  made,  would  have 
brought  to  his  knowledge.  29S 
Order. 

The  order  of  the  Madras  $adr 
'Adflat  of  11th  September 
1851|  refers  only  to  summary 
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applications  for  the  execu- 
tion of  decrees 146 

Otti  Mortgage. 
A  k/iranavan  singly  may  make 
an  otti  mortgage 122 

During  the  continuance  of  a 
first  otti  mortgage  the  janmi 
is  in  the  same  position  as 

'  regards  his  right  to  make  a 
second  otti  mortgage  to  a 
stranger  after,  as  he  was  be- 
fore, the    lapse   of   twelve 

•  years  from  the  date  of  the 
first  mortgage 356 

Where  a  janmi  made  an  otti 
mortgage  and  more  than 
twelve  years  after  made  a 
second  otti  mortgage  to  a 
stranger  without  having 
given  notice  to  the  first 
mortgagees  so  as  to  admit 
of  the  exercise  of  their  op- 
tion to  advance  the  further 
sum  required  by  the  jan- 
mi :— Held  that  the  second 
mortgagee  could  not  redeem 
the  lands  comprised  in  the 
first  mortgage 356 

An  otti  mortgagee  has  the  op- 
tion to  make  the  further 
advance  (if  any)  required  by 
the  mortgagor 15  n. 

An  otti,  like  a  k&nam  mort- 
gage, cannot  be  redeemed  be- 
fore the  lapse  of  twelve  years 
from  its  date. 122, 261 

Aji  otti  differs  from  a  k^i^am 
mortgage,  first,  in  respect  of 
the  right  of  pre-emption 
which  the  otti-holder  pos- 
sesses, secondly,  in  being  for 
60  large  a  sum  that,  practi- 
cally, the  jonmi's  right  is 
merely,  to  receive  a  pepper- 
corn rent ,. ..•.•...  261 

See  RSDJUCFXION. 


Pagoda.  . 
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See  Manager. 


Pancha'tat. 
See  Agenct  Rules. 
Parties. 
See  Pleading. 

PARTNERStoP. 

See  Specific  PERroRMANCE. 
Stamp. 

Patta'. 

See  Landlord  and  Tenant. 

Pedigree. 
See  Evidence. 

Penal  Code. 
Sections  191, 193. 

The  materiality  of  the  subject- 
matter  of  the  statement  is 
not  a  substantial  part  of  the 
offence  of  giving  false  evi- 
dence in  a  judicial  proceed- 
ing, and  an  indictment  un- 
der sections  191,  193  of  the 
Penal  Code,  though  it  does 
not  allege  materiality,  is 
good  if  it  alleges  sufficiently 
the  substance  of  the  offence.    38 

Section  205. 

Fraudulent  gain  or  benefit  to 
the  offender  is  not  an  essen- 
tial element  of  the  offence  of 
false  personation  under  sec. 
205  of  the  Penal  Code,  and 
a  conviction  for  such  of- 
fence may  be  upheld  even 
where  the  personation  is 
with  the  consent  of  the  per- 
son personAted...  «••»••*••«.•  450 
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Section  211. 

To  constitute  the  offence  of 
preferring  a  false  charge,  un- 
der 9ec.  211  of  the  Penal 
Code,  the  charge  need  not 
be  made  before  a  magistrate. 
Nor  need  the  charge  have 
been  fully  heard  and  dis- 
missed :  it  is  enough  if  it  is 
not  pending  at  the  time  of 
trial SO 

Sections  415,  420. . 

An  indictment  for  cheating  ' 
under  sections  415  and  420 
of  the  Penal  Code,  should 
state  that  the  property  ob- 
tained was  the  property  of 
the  person  defrauded.     But 

An  indictment  defective  in  this 
respect  is  defective  for  un- 
certainty and  must  be  ob- 
jected to,  if  at  all,  before  the 
jury  is  sworn. 

SeTTtble  the  latter  part  of  sec- 
tion 41  of  Act  XVIII  of 
1862,  only  gives  power  to 
amend  where  the  defect  is 
formal 31 

Permanent  SETiLEMENTr 
See  Zami'nda'r. 

PERPETurriES,  Rule  aqainst. 
See  Will. 

Personation. 
See  Penal  Code,  sec.  205. 

Pleading. 

In  a  suit  for  land  the  defend- 
ant pleaded  that  the  land 
was  his  ancestral  estata  He 
subsequently  tendered  evi- 
dence, then  first  obtained,  to 
shew  that  the  land  had  in 
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1814, been  mortgaged to,and, 

in  1831,bought  by  his  &ther. 
Held  that  the  evidence  was 
receivable  notwithstanding 
the  erroneous  plea 72 

Where  the  statute  of  limita- 
tions was  not  pleaded  in  the 
Oiiginal  Court: — Held  that 
it  might  be  set  up  in  the  Ap- 
peal Court  if  evidence  could 
be  taken  there  in  reply  to 
such  plea... 358 

On  special  appeal  the  statute 
of  limitations  cannot  for  the 
first  time  be  pleaded,  unless 
where  the  facts  which  raise 
the  plea  are  admitted 358 

See  Bond. 

Civil  Procedure  Cods, 
SEC.  73. 

Polygamy. 

See  Husband  and  Wife. 

Post-Office. 

The  Indian  Government,  like 
the  Post-Master  General,  is 
not  responfdble  for  loss  or 
damage  occurring  to  any- 
thing entrusted  to  the  Post- 
Ofiice  for  conveyance 200 

Practice. 

A  Sessions  Judge  must  allow  a 
prisoner  whose  conviction  he 
has  affirmed  to  execute  a  va- 
k&latnama  to  appeal 4 

2.  Where  a  decree  is  passed 
ex  parte  in  an  original  suit, 
the  defendant  has  no  right 
to  a  special  appeal,  even 
though  his  appeal  have  been 
entertained  by  the  Civil 
Couit 189 
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3.  Where  an  issue  has  been 

directed  and  the  finding  and 
evidence  returned,  a  special 
appellant  cannot  take  an  ob- 
jection going  to  the  merits 
which  otherwise  would  not 
properly  be  open  upon  spe- 
cial appeal...... 250 

4.  On  a  special  appeal  the  re- 
spondent has  no  right  to 
take  any  objection  to  the 
decision  appealed  against 
which  he  might  have  taken 
if  he  had  preferred  a  separate 
special  appeal 102 

5.  On  the  day  fixed  for  the 
hearing  of  asuit  in  a  Court  of 
Small  Causes  the  plaintifi's 
vakil  appeared  and  stated  on 
behalf  of  his  client  that  the 
defendant  had  satisfied  him 
in  respect  of  the  matter 
of  the  suit,  which  he  prayed 
might  be  dismissed.  The 
defendant  did  not  appear: — 
Held  that  the  Judge  was 
right  in  dismissing  the  suit, 
but  that  he  should  have  re- 
corded an  order  under  the 
first  provision  in  sec.  98  of 
Act  VIII  of  1859  :— Held 
also  that  in  such  a  case,  when 
the  plaintiff  applies  for  a 
return  of  stamp-duty,  he 
must  strictly  bring  himself 
within  the  subsequent  part 
of  the  same  section  as  modi- 
fied by  sec.  26  of  Act  X  of 
1862 127 

8.  Translationsofpapers,ifre- 
quired,  should  be  applied 
for  before  the  case  is  posted  180 

7.  When  an  appellate  Court 
appears  not  to  have  taken 
into  its  consideration  a  pre- 
Bumption  of  fiict  arising  out 
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of  the  circumstances  in  evi- 
dence and  materially  affect- 
ing the  decision  of  the  case, 
that  is  such  "  defect"  (sec. 
372,  Act  VIII  of  1859),  as 
the  High  Court  will  remedy 
on  special  appeial  by  direct- 
ing an  issue «•  131 

8.  Where  defendant's  counsel 
did  not  go  into  evidence  but 
had  not  intimated  his  inten- 
tion to  call  witnesses,  the 
plaintiff's  counsel  has  a  right 
to  reply.... ..,., 377 

9  Although  under  the  Civil 
Procedure  Code  the  Court 
is  bound  to  take  into  con- 
sideration all  the  rights 
of  the  parties  to  the  suit^ 
whether  legal  or  equitable, 
and  by  its  decree  to  give  ef- 
fect to  those  rights  as  fSar  as 
possible,  the  Court  should 
confine  itself  to  granting 
such  relief  as  is  prayed  in 
the  .pMnt. •  471 

10.  When  a  suit  has  been  dis- 
missed for  want  of  evidence, 
and  the  plaintiff's  special  ap- 
peal was  dismissed,  and  the 
evidence  wanting  was  subse- 
quently discovered,  the  High 
Court's  special  permission  is 
not  necessary  to  enable  the 
plaintiff  to  apply  for  a  re- 
view to  the  Court  in  which 
the  suit  was  brought.     And 

Semble  he  has  no  right  to  make 
such  application  under  Act 
VIII  of  1859,  sec.  876 254 

11.  One  co-defendant  whose 
interests  are  separately  re- 
presented, may  cross-ezar 
mipe  another •• • 456 

Prescription. 

No  length  of  possession  will 
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give  a  tenant  a  title  by  pre- 
scription to  a  dam  which  he 
had  erected  on  his  landlord's 
land  by  permission  of  the 
latter. 259 

Presumption. 

A  debt  incurred  by  the  head 
of  a  Hindtf  family  residing 
together  is  under  ordinary 
circumstances  presumed  to 
bea&milydebt 398 

Where  A  is  compelled  by  pro- 
cess of  law  to  pay  money 
^which  B  waa  legally  compel- 
lable to  pay,  the  lawpresumes 
that  it  was  paid  at  the  re- 
quest of  B 411 

The  presumption  is  that  a 
Hindti's  property  is  ancestral 
and  not  self-acquired 834 

In  the  case  of  husband  and 
*  wife  living  together  the  pre- 
sumption is  that  the  wife  is 
the  husband's  agent  for  con- 
tracting debts  for  the  neces- 
sities of  the  family.  But  by 
Hindi!  law,  perhaps,  this  pre- 
sumption is  not  so  strong  as 
it  is  by  English 378, 379 

The  presumption  of  legitimacy, 
where  there  has  been  oppor- 
tunity for  sexual  intercourse, 
is  not  irrebuttable..... 478 

See  Practice,  7. 

Probate. 
See  Will. 

Promissory  Note. 

The  making  of  a  promissoiy 
note  is  altogether  the  act  of 
the  maker,  and  delivery  to 
the  promisee  is  required  to 
make  it  complete. 202 

An  instrument  to  the  fol- 
lowing eflTect  "on  the  14th 


December  1861,  we  A  and 
Co.  bind  ourselves  to  pay 
with  interest  to  you  B  and 
C  rupees  566- J  0-0,  being 
the  balance  of  dealings  held 
with  your  firm,  and  the 
amount  received  this  day 
from  you  in  caish  on  account 
of  stamp" : — Held  to  be  nei- 
ther a  bond  nor  a  hundf, 
but  to  be  in  the  nature  of  a 
promissory  note,  and  to  come 
within  the  description  in 
clause  4,  schedule  A  of  Act 
XXXVI  of  1860 152 

Railway. 

See  Act  XFIII  of  1862. 

Receiver. 

An  appeal  wiU  not  lie  against 
an  order  refusing  to  appoint 
a  receiver  under  Act  VIII  of 
1859  sec.  92 129 

Record. 

The  High  Court  will  not  order 
a  copy  of  the  Judge's  notes 
of  the  evidence  and  proceed- 
ings upon  conviction  in  a  cri- 
minal case  to  be  fiimished 
to  the  prisoner  on  the  ground 
of  alleged  probable  hard- 
ship. A  fair  primd  facie 
case  as  to  the  irregularity  of 
those  proceedings,  or  the 
illegality  or  impropriety  of 
the  sentence  or  order,  must 
appear,  before  the  Court  will 
call  for  or  direct  a  return  of 
the  record  of  the  proceedings.  138 

Reddi  Caste. 
See  Custom. 

Redebiption. 

In  1841  A  established  her 
proprietary  right  to  lands 
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as  against  B  and  an  otti 
mortgagee  than  in  possession. 
In  1840  B  obtained  a  decree 
against  the  mortgagee  in  a 
suit  to  which  A  was  not  a 
party,  and  assigned  his  right 
under  the  mortgage  to  C 
who  continued  to  hold  as  B's 
assignee  down  to  1860 : — 
Held,  that  unless  A  was 
aware,  or  might  by  ordinary- 
diligence  have  been  aware, 
of  the  suit  of  1 844,  his  right 
to  redeem  the  lands  was  not 
barred  by  the  lapse  of  twelve 
years  from  the  decree  in 
that  suit 1*6 

Regulations. 

Reg.  II  of  1802  sec.  XVIII  cl.  4. 
See  Limitation. 

Beg.  XF7/o/1802«ec.  3 210 

Regulation  XXV  of  1802. 

Regulation  XXV  of  1802 
strictly  restrains  the  aliena- 
tion of  proprietary  rights 
except  in  manner  therein 
provided,  and  invalidates 
a  disposal  or  transfer  of  such 
rights  as  against  the  Govern- 
ment and  the  heirs  and  suc- 
cessors of  the  proprietor 
making  the  disposal  or 
transfer. 

Sernble  such  alienation  would 
be  valid  against  the  proprie- 
tor himself 

A  permanent  lease  is  as  much 
within  the  operation  of  the 
Regulations  XXV  and  XXX 
of  1802  as  an  absolute  trans- 
fer by  gift  or  sale,,....—.-  1*1 


Fftge 
RegvMion  XXX  o/1802  eec.  6. 

See  Landlord  and  Tenant. 

Regulation  XXXIV  of  1802. 
See  Interest. 

Regulation  XII  of  1816. 
See  Reg.  V  of  1822. 

Regulation  XIV  of  1816. 

The  rule  under  Regulation  XIV 
of  1816,  sec.  30,  that  each 
of  two  vakils  appointed  by 
a  party  to  a  suit  shall  be  en- 
titled to  a  moiety  of  the  fee 
payable,  applies  only  to  cases 
where  they  are  appointed  by 
the  same  vakiilatnima. 369 

Regulation  V  of  1822. 

Regulation  V  of  1822  is  appli- 
cable to  land  held  imder  a 
mirasidir  or  any  ordinsury 
proprietor.  It  applies  only 
to  land  subject  to  a  perma- 
nent assessment,  and  held 
from  Government  by  a  za- 
mind^  under  a  permanent 
sanad  or  by  a  temporary 
occupant 75 

Regulation  V  of  1822. 

Regulation  V  of  1822  does  not 
apply  to  disputes  respecting 
irrigation. .•••  280 

The  disputes  mentioned  in  sec- 
tion 18  of  Regulation  V  of 
1822  are  subjected  to  the 
procedure  provided  by  Re- 
gulation XII  of  1816 230 

Regulation  V  of  1829...  333,387 
BfigvMion  17  of  183L- 466 
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Religious  Observance. 

See  Hindu'  Priest. 

Rent. 

See  Landlord  and  Tenant. 

Repeal. 

A  special  enactment  is  not 
impliedly  repealed  by  a  sub- 
sequent general  enactment^ 
if  the  two  enactments  are 
not  so  repugnant  as  to  be 
incapable  of  standing  toge- 
ther   115 

Repurchase. 

A  sold  land  to  B  and  continued 
in  possession  as  B's  tenant 
More  than  two  years  after 
the  sale  A  and  Bagreed  that 
A  shoidd  have  the  right  to 
repurchase  within  a  fixed 
time,  but  that  such  right 
shoidd  be  forfeited  if  the 
conditions  of  the  lease  were 
not  kept.  The  clause  of  for- 
feiture was  so  vaguely  word- 
ed as  to  have  the  appearance 
of  a  mere  threat.  At  the 
date  of  the  agreement  A  was 
in  arrear  with  his  rent : — 
Held  that  his  right  to  repur- 
chase was  not  forfeited  by 
his  having  incurred  further 
arrears 63 

As  to  the  necessity  of  pursuing 
literally  a  claim  for  repur- 
chase.  65  n. 

Requests,  CSourts  of 
Act  XLII  of  I860,  sec.  6,  does 
not  alter  or  interfere  with 
the  jurisdiction  of  the  Mili- 
tary Courts  of  Requests  con- 
stituted by  Statute  20  and 
21  Vict  chap.  66,  sec.  67 ...  443 

Res  Judicata. 
See  Estoppel. 
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Review. 

See  Civil  Procedure  Code, 
SEC.  a78. 

River. 

See  Alluvion. 

Roman  Law. 

Adoptio  minus  plena,... 64  n. 

Inadoptibility  of  lastof  his  gens58  n. 
Natural  son  always  cognatv^ 

to  his  own  blood-relations.  426  n. 
Superiority  of  sovran  to  all  law  283 

Compensation 396 

Will  a  Roman  Invention 426 

Ryots. 

See  Alluvion. 

Ml'RA'Sl'. 

Zami'nda'r. 
Set-off. 

Questions  as  to  set-off  will  be 
dealt  with  in  the  High  Court 
upon  the  principles  of  Eng- 
lish Courts  of  Equity  or  of 
the  Roman  law  of  compensa- 
tion, and  no  right  will  be 
given  to  objectioDS  derived 
from  the  peculiar  language 
of  the  statutes  of  set-off...  39S 

The  law  of  set-off  is  part  of  the 
lex  fori x. 

Sheriff's  Sale. 

See  Execution. 

Signature. 

See  Evidence. 

Vendor  and  Purchaser. 

Sister's  Son. 
See  Inheritance. 

Small  Causes  Court. 
An  order  from  the  High  Court 
isnecessary  to  enable  a  Court 

w  2 


536 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


Page 


of  Small  Causes  to  entertain 
asuitagainstseveral  obligors, 
one  of  whom  at  the  time  of 
filing  the  plaint,  is  neither 
resident,  nor  personally 
working  for  gain  within  the 
limits  of  its  jurisdiction. 
Such  order  should  be  applied 
for  after  the  reception  of  the 
plaint,  upon  a  statement  of 
the  circumstances  of  the  par- 
ticular case 108 

In  a  suit  for  arrears  of  rent  a 
Small  Causes  Court  may  de- 
cide whether  the  renting  has 
taken  place  and  pass  judg- 
ment for  the  amount  claimed 
without  adjudicating  upon 
the  plaintiff  8  tiUe 212 

Before  granting  the  copy  of  the 
judgment  and  the  certifi- 
cate required  for  enforcing 
any  portion  of  a  judgment 
by  execution  against  the 
debtor's  immoveable  pro- 
perty, a  Small  Causes  Court 
shoidd  be  satisfied  that  such 
moveable  property  of  the 
debtor  as  is  within  its  juris- 
diction has  been  sold  in 
execution 191 

An  order  from  the  High  Court 
is  necessary  to  enable  a 
Court  of  Small  Causes  to 
entertain  a  suit  against 
several  obligors,  one  of 
whom,  at  the  time  of  filing 
the  plaint,  is  neither  resi- 
dent, nor  personally  work- 
ing for  gain  within  the 
limits  of  its  jurisdiction.    ...  103 

Such  order  should  be  applied 
for  after  the  reception  of  the 
plaint  upon  a  statement  of 
the    circumstances    of  the 

particular  case.  .••..*i., 103 


Page 
Sec.  21  of  Act  XLII  of  1860 
is  to  be  given  the  same 
operation  as  if  Act  XXIII 
of  1861  had  formed  part  of 
Act  VIII  of  1859  when  it 
became  law.  • 103 

A  rizinlima  stipulating  for  the 
payment  of  a  debt  into  Court 
by  periodical  instalments 
prolonged  beyond  one  week 
may  be  received  and  en- 
forced in  a  Small  Causes 
Court .„ 459 

In  a  suit  for  arrears  of  rent  a 
Small  Causes  Court  may 
decide  whether  the  renting 
has  taken  place  and  pass 
judgment  for  the  amount 
claimed,  without  adjudica- 
ting on  the  plaintiffs  title. . .  212 

Specialties. 

The  law  of  British  India  as 
administered  in  the  Mofussil, 
recognises  no  distinction 
between  specialties  and  other 
documents 312 

Specific  Performance. 

Specific  performance  decreed 
of  a  lease  through  the  lease 
formed  part  of  an  arrange- 
ment whereby,  as  a  consider- 
ation for  the  lease,  the  plain- 
tiff was  to  lend  the  defend- 
ant money  to  enable  him 
(inter  alia)  to  commence 
legal  proceedings  against  the 
then  tenant  of  the  subject- 
matter  of  the  intended  lease  153 

In  decreeing  specific  perform- 
ance the  Court  has  always 
to  consider  whether  it  dain 
enforce  the  whole  of  the 
agreement,  and  where  it  can- 
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not  do  80,  this  relief  will  be 
refiised 347,: 

See     Maintenance     and 
Champertv. 


The  ascertainment  of  the 
amount  of  damages  is  a 
necessary  preliminary  to  a 
decree  under  Act  VIII  of 
1859,  sec.  192,  for  specific 
performance  of  a  contract 
and  payment  of  damages 
as  an  alternative  in  case  of 
non-performance 341,346 

The  application  of  the  doctrine 
of  specific  performance  to 
partnerships  is  governed  by 
the  same  rules  as  those 
which  govern  it  in  other 
cases 341,347 

There  are  only  two  classes  of 
cases  in  which  specific  perfor- 
mance of  an  agreement  to 
enter  into  a  partnership  has 
been  decreed :  first,  where 
the  parties  have  agreed  to 
execute  some  formal  instru- 
ment which  would  confer 
rights  that  would  not  exist 
unless  it  was  executed; 
secondly,  where  there  has 
been  an  agreement,  which 
has  come  to  an  end,  to  carry 
on  a  joint  adventure,  and 
the  decree  that  the  agree- 
ment is  valid,  prefaced  by 
the  declaration  that  the  con- 
tract ought  to  be  specifically 
performed,  is  made  merely 
as  the  foundation  of  a  decree 
for  an  account 341,347 

Stamp. 

The  security  bond  executed  by 
a  third  party  to  the  ihk&ri 
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renter  is  not  exempt  from 
stamp-duty 190 

An  agreement  on  a  24  rupees 
stamp-paper  between  A,  wlio 
had  obtained  from  Govern- 
ment the  ibkari  farm  of  a 
certain  ta'aluk,  and  B,  stipu- 
lating that,  in  consideration 
of  rupees  2,000  advanced  by 
B  for  payment  of  deposit, 
the  whole  management 
should  reside  in  B,  that  the 
parties  should  each  have  a 
half  share  and  be  respective- 
ly entitled  and  liable  to  pro- 
fit and  loss  in  respect  of  his 
share  ;  that  they  should  ac- 
count with  one  another  for 
the  sums  laid  out  by  B  and 
should  settle  annually  the 
accounts  of  profit  and  loss 
upon  the  half  share :— Held, 
to  be  a  partnership-agree- 
ment and  to  be  sufficiently 
stamped  under  Act  XXXVI 
of  1860,  clause  20,  sche- 
dule A.... 226 

In  determining  the  stamp  to 
be  affixed  to  a  document, 
the  state  of  things  at  its  exe- 
cution is  alone  to  be  regarded  226 

See  Certificate    of   suc- 
cession. 
Civil  Procedure  Code, 
SEC.  98. 

Statutes. 

6  Rich.  II,  c.  2 c 440 

The  fourth  section  of  the  Sta- 
tute of  Frauds  (29  Car.  II, 
c.  3)  applies  to  cases  in  the 
Mofussil  in  which  the  de- 
fendant alone  is  a  British- 
bom  subject. 27,  X 

1  Ann.  Stat.  I,  c.  7 284 
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21  Geo.  3  c/, 60 

9  Geo.  4,  c.  14 10 

3  &  4  W.  4,  c.  42,  a  2»l^»..  370  n. 

I  Vict  c.  26 23n. 

3  &  4  Vict.  4,  c.  27,  s.  34 89 

9  &  10  Vict.  c.  93,  sec.  60 440 

II  Vict.  c.  21 217 

13  &  14  Vict,  c  35,  a  44. xi 

14  &  15  Vict.  c.  100  8.  25 38 

15  &  16  Vict.  c.  86,  8.  50 xi 

17  &  18  Vict.    c.    104    (Mer- 

chant  Shipping  Act,  1854).  274 

20  &  21  Vict  c.  66,  sec.  67 443 

21  &  22  Vict  a  106 291 

24  &  25  Vict  c.  96,  s.  88 38  n. 

24  &  25  Vict  c.  104,  s.  11...  119 

25  &  26  Vict.  c.  63  (Merchant 
Shipping  Act  Amendment 

Act  1862) 276 

See  Set-off. 

Stri'dhana. 

A  Hindii  wife  or  widow  may 
alienate  her  stridhana,  whe- 
'theritbe  moveable  or  im- 
moveable, with  the  excep- 
tion, perhaps,  of  land  given 
to  her  by  her  husband 85 

Sun  AND  Moon 327,406 

Tenant  at  Will. 
See  Landlord  and  Tenant. 

Tort. 
See  Contribution. 
Trustek 

By  Hind6  law  the  eldest  male 
heir  of  a  deceased  trustee 
succeeds  as  trustee  him 
from  whom  he  inherits ••  415 

Uncertainty. 

An  indictment  for  cheating^ 
under  sees.  415  and  420  of 
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the  Penal  Code,  which  omits 

to  state  that  the  property, 

obtained  was  the  property 

of  the  person  defrauded,  is 

defective    for    uncertainty, 

and  must  be  objected  to,  if 

at  all,  before  the  jury  is 

sworn.. 31 

Undivided  Family. 

According  to  the  Hind6  law 
current  in  Madras  the  mem- 
ber of  an  undivided  fistmily 
may  alien  the  share  of  the 
family-property  to  which,  if 
a  partition  took  place,  he 
would  be  individually  en- 
titled, i 471 

There  may  be  a  valid  sale  of 
such  a  share  upon  an  execu- 
tion in  an  action  of  damages 
for  a  tort 471 

While  the  members  of  a  HindA 
family  enjoy  in  common  un- 
divided property,  money  ex- 
pended in  its  improvement 
or  repair  is  considered  as 
spent  on  behalf  of  all  the 
members  alike,  and  all  have 
the  benefit  of  the  outlay 
when  a  division  takes  place. 

There  is  no  rule  of  law  pre- 
cluding one  member  of  an 
undivided  Hindd  family 
though  living  together,  from 
entering  into  an  agreement 
with  his  co-parceners  in  res- 
pect of  the  expenditure  on 
family-property  and  repay- 
ment of  self-acquired  funds ; 
and  such  an  agreement  is 
rendered  more  reasonable 
and  probable  where  portions 
of  the  fisanily-property  are 
occupied  and  enjoyed  by 
each  of  the  members  living 
separately... .«.,.«... til ••!>•»•  909 
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A    debt     incurred     by    the 

head  of  a  Hindd  fimdly  re- 
siding together  is  under  or- 
dinary circumstances  pre- 
sumed to  be  a  family  debt. 

But  when  one  of  the  members 
is  a  minor,  the  creditor  seek- 
ing to  enforce  his  claim 
against  the  family-property 
must  show  that  the  debt 
was  contracted  bond  fide  {or 
the  benefit  of  the  fiunily.  ...  398 

By  the  law  current  in  the  Ma- 
dras Presidency  an  undivi- 
ed  Hindii  is  entitled  during 
his  lifetime  to  the  separate 
enjoyment  of  his  self-acquir- 
ed immoveable  property  ; 
but  on  his  death  without 
male  issue,  such  property, 
unless  it  has  been  previously 
disposed  of,  devolves  on  his 
surviving  co-parceners,  and 
his  widow  is  only  entitled 
to  maintenance 412 

See  Infant. 
Widow. 

VAKfL. 

The  rule  under  Reg.  XIV  of 
1816  sec.  30'  that  each  of 
two  vakils  appointed  by  a 
party  to  a  suit  shall  be  en- 
titled to  a  moiety  of  the  fee 
payable  applies  only  to  cases 
where  they  are  appointed 
by.the  same  vakilatn&ma...  369 
Vendor  and  Purchaser. 

In  an  action  by  a  vendee 
against  a  vendor  for  non- 
performance of  a  contract  to 
deliver  goods,  which  speci- 
fies no  time  for  delivery, 
the  measure  of  damages  is 
the  difierence  between  the 
contract-price  and  that 
which  goods  of  a  like  des^ 
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cription  bore  on  the  lapse 
of  a  reasonaUe  time  for 
delivery ^ 162 

In  an  actionby  a  vendee  against 
the  vendor  for  breach  of  a 
contract  to  deliver  goods  '*  in 
two  or  three  days,"  the  mea- 
sure of  damages  is  the  dif- 
ference between  the  con- 
tract-price and  the  price 
which  similar  ^oods  bore  on 
the  lapse  of  ^a  reasonable 
time,  not  less  '  tlian  three 
days  from  the  date  of  the 
contract 168 

Where  a  vendor  contracts  to 
deliver  goods  within  a  rea- 
sonable time,  payment    to 
be  made  on  delivery^  if  be- 
fore the  lapse  of  that  time 
he  merely  expresses  an  in- 
tention not  to  perform  the  ^  , 
contract,  the  purchaser  can-    « 
not  at  once  bring  his  action,    v 
unless  he  exercise  his  option 
to  treat  the  contract  as  re- 
scinded   162 

A  bought  land  from  B  in  1848, 
entered  into  possession,  and 
in  1852  went  abroad.  In 
1853  C  bought  the  same 
land  from  B,  the  land  being 
then  registered  in  B's  name, 
and  C  not  having  notice  of 
A's  purchase: — Held  in  a 
suit  brought  in  1859  that  A 
could  not  eject  C ^•...    62,  x 

Act  XIV  of  1840  does  not  ap- 
ply to  contracts  between 
Hindis 9 

By  Hindii  law  a  purchaser 
may  recover  in  an  action  for 
a  breach  of  a  contract  to  de- 
liver goods  not  only  double 
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the  earnest-money,  but  also 
damages  for  the  non-deli- 

veiy • 9 

According  to  Malabar  law  a 
sale  of  family-property  is 
valid  when  made  with  the 
assent,  express  or  implied,  of 
all  the  members  of  the  tara- 
wfid,  and  when  the  deed 
of  sale  is  signed  by  the  kS- 
ranavan  and  the  senior  anan- 
dravan  if  sui  juris. 
Such  signature  is  primid  fade 
evidence  of  the  assent  of  the 
family,  and  the  burden  of 
proving  their  dissent  rests 

on  those  who  allege  it 248 

The  assent  of  the  anandravans 
is  necessary  to  a  sale  of  tara- 
w4d  land  by  a  kfcanavan. 
The  chief  anandravan's  signa- 
ture to  the  instrument  of 
sale  is  sufficient,  but  not  in- 
dispensable, evidence  of  such 

assent 359 

When  the  Arfflans  of  a  deva- 
svam  are  four  taraw&ds,  a 
sale  of  the  6rdyama  right  by 
one  tarawid  without  the 
consent  of  the  others  is  alto- 
gether invalid... 

A  vendor  legally  conveying  all 
his  title  cannot  be  sued  for 
money  had  and  received 
although  the  title  prove  de- 
fective. 
Accordingly  where  the  plain- 
tiff bought  two  k&ijiam 
claims  and  sued  upon  them 
unsuccessfully  : — ^Held  that 
he  could  not  recover  the 
purchase-money  from  his 
vendor's  representatives  on 
the  ground  that  the  consi- 
deration for  the  payment 
had  failed 390 


A  purchaser  cannot  recover 
the  purchase-money  in 
equity  when  the  con- 
veyance has  been  executed 
by  all  necessary  parties,  and 
he  is  evicted  by  a  title  to 
which  the  covenants  do  not 
extend... ••# 391  n. 


Where  a  bond  fide  sale  is  ac- 
companied by  a  power  to 
repurchase,  this  will  not 
make  the  transacticm  a  mort- 
gage, if  such  does  not  appear 
to  have  been  the  intention 
of  the  parties.. 465  n. 

Test  of  such  intention ibid. 

See  Repurchase. 
WiiK)w,  Hindu'. 
Waiveb. 

See  MORTGAQE. 

Waste  Land. 
Non-mIr4si  land  left  waste  by 
a  patt&d»r  may  be  granted 
by  the  Collector,  without 
reference  to  the  claim  of  the 
former  occupant ..•••••••     12 

Lands  held  on  the  terms  of  an 
ordinary  ryotwary  settle- 
ment with  annual  patt&  and 
left  waste  by  the  pattidfir 
may  be  legally  granted  by 
the  revenue  authorities 407 

The  ryot  has  an  indefeasible 
right  of  occupation  only  so 
long  as  he  pays  the  Gover- 
ment  assessment 407 

Welsh  Mortgage 81  n. 

Widow,  Hindu'. 

A  sale  by  a  Hindfi  widow  of 
land  inherited  byherfit)m 
her  husband  is  valid  only 
when  made  of  necessity,  and 
for  certain  purposes ;  but  on 
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this  point,  where  the  plain- 
tiff in  a  suit  to  set  aside  such 
a  sale,  has  relied  in  the  Court 
below  solely  on  the  ground 
that  the  land  had  been  de- 
vised inconsistently  with  the 
exercise  of  the  widow's 
power  of  sale,  the  Appellate 
Court  will  be  satisfied  with 
evidence  less  complete  and 
positive  than  would  other- 
wise have  been  required.. • 

A  Hindti  widow,  whether 
childless  or  not,  stands  next 
in  the  order  of  succession  on 
fedlure  of  male  issue. 

Where  A  had  two  wives,  B  and 
C,  and  B  predeceased  A 
leaving  three  daughters,  and 
C  survived  A  and  was  child- 
less : — Held  that  C  succeed- 
ed to  A's  property  in  prefer- 
ence to  the  three  daughters. 

The  widow  of  an  undivided 
Hindti  has  no  right  to  sell 
his  property  for  payment  of 
his  debts,  even  though  it  be 
self-acquired 

Where  a  sale  of  landed  proper- 
ty was  made  by  a  Hind6 
widow  and  administratrix  to 
the  estate  of  her  deceased 
husband  : — Held  that  she 
had  power  to  dispose  of  the 
land  for  any  purpose  for 
which  as  admimstratrix  she 
might  properly  do  so. 

Held  also  that  an  improper 
disposal  of  the  property  was 
not  to  be  presumed  against 
a  purchaser  from  her,  but 
that  the  sale  must  be  taken 
to  be  proper  and  valid  unless 
it  appeared  that  to  the  pur- 
chaser's knowledge  she  was 
for  an  unlawful  purpose 
converting  the  estate. 
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374 
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Held  also  that  she  having  the 
right  to  sell  as  administra- 
trix it  could  not  be  presumed 
that  she  sold  as  widow 384 

See  Adoption, 
^rotri'yam. 
Maintenance. 

STRfDHANA. 

Will. 

The  High  Court  cannot  com- 
pel a  native  to  prove  a  will 
in  solemn  form,  unless  he 
have  applied  for  probate  and 
thus  submitted  himself  to 
the  jurisdiction 59 

A  Hindii  may  make  an  aliena- 
tion of  his  property  to  take 
effect  after  his  death. 

The  Hindti  law  in  Madras  ad- 
mits of  the  testamentary 
disposition  of  property  whe- 
ther ancestral  or  self-ac- 
quired. 

The  testamentary  power  of  a 
Hindti  in  Madras  is  co-ex- 
tensive with  his  independ- 
ent right  of  alienation  inter 
vivos. 

Sewhle  that  a  Hindti's  will 
would  not  be  invalidated 
merely  by  its  omitting  to 
provide  for  his  widow 326 

A  Hindti's  will  need  not  be  at- 
tested   328  n 

A  Hindi!  may  make  a  nuncu- 
pative will xi 

A  testator,  after  requesting  that 
his  property  be  sold  and  the 
proceeds  invested,  gave  the 
following  directions : — ^"That 
a  monthly  stipend  of  rupees 
15  be  paid  to  my  daughter 
E.  S.  for  her  own  benefit  and 
rupees  20   for  the  benefit  of 
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her  two  duldren  during  their 
minority.  In  like  manner  my 
daughter  M.  D.  to  be  allow- 
ed by  my  executors  month- 
ly the  sum  of  rupees  20  for 
her  own  benefit  and  rupees 
50  for  the  benefit  of  her  five 
children  during  their  mino- 
rity ;  and  in  the  event  of  the 
demise  of  any  of  the  above 
mentioned  children  occur- 
ring, the  sum  of  rupees  10, 
to  cease  rateably  as  being 
the  allowance  for  each  child. 
That  on  each  of  the  children 
attaining  their  age  of  majo- 
rity of  21  years,  I  request 
that  my  executors  pay  to 
each  of  them  severally  and 
proportionally  the  full 
amount  of  interest  accruing 
from  my  estate  (the  exist- 
ing provision  for  my  two 
daughters  to  continue  dur- 
ing their  natural  life),  and 
after  their  demise  the  said 
interest  in  like  manner  to 
revert  to  their  heir  or  heirs 
in  succession/' 

Held : — 1st.  That  the  several 
annuities  to  E.  S.  and  M.  D. 
respectively  were  annuities 
for  their  respective  lives, 
and  that  both  annuities 
were  charged  on  the  testa- 
tor's estate. 

2nd.  That  E.  S.  and  M.  D. 
were  respectively  entitled  to 
reeeive  during  tiie  life-time 
and  minority  of  their  res- 
pective children,  the  month- 
ly sum  of  10  rupees  for  each 
child ;  butthaton  the  death 
of  each  child,  or  upon  its 
attaining  majority^  the  pay- 
ment in  respect  of  such  child 
ceased. 
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3rd.    That  the  share  of  each 

child  under  the  will,  would 

become  vested  only  on  its 

attaining  the  age  of  21  years: 

that  such  share  would  vary 

directly  as  the  number  of 

children  who  had  then  died 

infiemits;  and  that  on  each 

child  attaining  majority  it 

would    take    a    contix^nt 

prc^rtionate  interest  in  the 

share  of  each  of  its  junior 

brothers  and  sisters,  which 

would  become  vested  on  the 

death  of  each  of  the  latter 

under  the  age  of  21  years. 

4th.  That  the  estate  given  to 
each  child  in  its  share  was 
an  absolute  interest. 

5th.  Sembk  the  rule  in  Wildes 
Case  is  not  applicable  to  per- 
sonalty      17 

Under  a  bequest  by  a  Hind6 
of  ten  rupees  per  month, 
followed  by  a  direction  to 
the  following  effect: "  in  this 
manner  continue  to  pay  in 
the  legatee's  name  so  long  as 
he  shall  be  alive  :  after  his 
death  continue  to  pay  the 
same  to  his  descendants  from 
generation  to  generation." 

Held  .—1st.  That  the  legatee 
took  only  a  life-interest  un- 
der the  bequest. 

2nd.  That  the  words  "  from 
generation  to  generation," 
did  not  import  more  than 
"  absolutely"  and  "  for  ever" 
import  in  an  English  instru- 
ment. 

3rd.  That  the  descendants  in 
existence  at  the  time  of  the 
tenant  for  life's  death  took 
absolutdy  as  a  class,  and 

4th.  That  such  descendants 
were  entitled  in  equal  shares 
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to  an  amount  sufficient  to 

produce  the  monthly  sum  of 

ten  rupees. 

Remarks  on  the  construction 
of  Hindii  wills. 

'  Descendants'  of  A  in  a  Hindti 
will  would  include  children 
and  grand-children  living  at 
his  decease  but  does  not  in-* 
elude  A's  brother  or  widow. 

There  is  no  rule  of  Hind6  law 
imposing  any  restriction  in 
point  of  time  on  the  opera- 
tion of  a  bequest  creating  a 
series  of  successive  life-in- 
terests in  each  generation  of 
a  legatee's  descendants.  But 

Semhle  the  grounds  of  tb?  rule 
against  perpetuities  are  ap- 
plicable to  the  property  of 
Hindtis,  and  the  Court  will 
be  very  reluctant  to  construe 
a  Hind6  will  so  as  to  tie  up 
property  for  an  indefinite 
period 400,101  n. 

Writing. 

Semble  in  no  case  does  Hindik 
law  absolutely  require  writ- 
ing   100 

Zami'nda'r. 

Reg.  V  of  1822  applies  only  to 
land  subject  to  a  permanent 
assessment  and  held  from 
Government  by  a  zamfnd&r 
under  a  permanent  sanad  or 
by  a  temporary  occupant...     76 

Where  an  island  was  formed 
in  a  river,  the  lands  adja- 
cent to  the  banks  of  which 
were  partofazamindiri: — 
Held  that  the  island  was 


Pagt 
not  the  waste  land  of  any 
village  or  a  portion  of  the 
holding  of  any  ryots  in  the 
zamfndlirf,  but  that  the  za- 
mindir  possessed  in  it  all 
the  incidents  of  ownership, 
including  the  power  of  mak- 
ing leases 255 

An  alienation  of  a  portion  of  a 
zamf  nd&ri  by  the  zamindir 
in  favour  of  his  sister  can- 
not operate  independentiy 
of  her  claim  to  maintenance 
so  as  to  bind  his  successor, 
though  the  alienation  may 
be  binding  as  against  the 
grantor  during  his  life 349 

A  zamind&r  has  no  more  power 
to  charge  a  perpetual  annui- 
ty in  favour  of  a  stranger 
on  the  income  of  the  zamSix- 
dirl  than  he  has  to  alienate 
the  corpus 465 

A  zamindft*  granted  part  of 
his  zamind&i  absolutely  and 
died.  His  grantee  was  then 
dispossessed  by  a  purchas- 
er from  his  successor: — ^Held 
that  as  the  conditions  spe- 
cified in  Reg.  XXV  of  1802, 
sec.  8  had  not  been  ob- 
served by  the  former  za- 
mind£ri,the  grant  was  void- 
able on  the  determination 
of  his  interest,  and  that 
consequently  the  disposses- 
sion was  legal 148 

Where  a  village,  part  of  a  za- 
mind^ri,  has  been  entered 
as  a  j%ir  on  the  accounts 
of  the  permanent  settiement, 
the  zamlnd&r  cannot  re- 
sume the  village,  and  is  en- 
titied  in  respect  thereof  only 
to  the  usual  kaft^ba^ir 365 


Finis. 


Addendum  to  P.  523,  col.  2,  line  6  :— 

'  In  the  absence  of  a  demand  in  writing,  interest  up  to  the  date  of 
suit  cannot  be  awarded  upon  sums,  not  payable  under  a  written  instru- 
ment, of  which  the  payment  has  been  illegally  delayed ..o*  369/ 


